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SUPREME  COURT. 
EDWARD  MITCHELL,  as  trustee,  &c.,  agt.  EMILY  L.  BOWNE  et  al. 

Mortgage  foreclosure  —  Death  of  mortgagor  —  Deficiency  to  be  paid  out  of  his 
personal  estate  —  taxes  to  be  paid  as  a  preferred  debt. 

In  an  action  to  foreclose  a  mortgage,  where  the  mortgagor  who  owned 
the  premises  has  died,  the  plaintiff  is  entitled  in  case  of  deficiency  upon 
the  foreclosure  sale  to  have  it  paid  out  of  the  mortgagor's  personal 
estate,  and  to  have  so  much  of  such  deficiency  as  is  caused  by  the  omis- 
sion of  the  mortgagor  to  pay  taxes  so  paid,  as  a  preferred  debt. 

Special  Term,  December,  1881. 
DEMURRER  to  complaint  in  action  of  foreclosure. 
De  Forest  c&  Weeks,  for  defendants. 
Mitchell  <&  Mitchell,  opposed. 

VAN  YORST,  J.  —  In  so  far  as  the  taxes  upon  the  mortgaged 
premises  are  concerned  the  mortgagor  Bowne  was  personally 
liable  for  their  payment.  He  owned  the  land  upon  which 
they  were  imposed  (Rwidel  agt.  Lahey,  40  N.  Y.,  513). 

Bowne,  the  mortgagor,  having  died  it  becomes  the  duty  of 
the  executors  under  his  last  will  and  testament  to  pay  these 
taxes  from  the  personal  estate  and  thus  relieve  the  land  of  the 
burden.  Taxes  unpaid  are  in  a  certain  order  preferred  claims 
to  be  paid  by  the  executors  before  other  debts  are  adjusted 
(3  R.  S.  [6th  ed.~\,p.  95,  sec.  37,  see  27). 

The  duty  of  the  executors  to  pay  taxes  assessed  upon  real 
estate  is  recognized  in  Oriswold  agt.  Griswold  (4  Bradf.,  216). 

The  defendants'  counsel  urges  that  the  statutory  direction 
in  this  regard  was  intended  solely  for  the  benefit  of  heirs  and 
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devisees  and  that  a  mortgagee  cannot  demand  its  enforcement. 
But  the  devisee  is  directly  favored  by  the  judgment  now  asked 
for,  which  is  in  effect  that  these  taxes  be  paid  from  the  per- 
sonal estate  by  the  executors.  It  must  come  to  such  result  in 
the  end,  and  circuity  of  action  and  multiplicity  of  proceeding 
should  be  avoided. 

The  executors  and  other  parties  in  interest  are  before  the 
court,  which  having  possession  of  the  subject  should  clearly 
adjudge  that  which  is  proper  to  be  done  in  the  premises  with 
reference  to  the  ultimate  rights  of  all.  It  is  asked  by  the 
plaintiff  that  in  case  of  any  deficiency  arising  upon  a  sale  of 
the  mortgaged  premises  the  referee  should  report  the  amount 
of  such  deficiency,  and  also  what  amount  is  caused  by  the 
omission  of  the  mortgagee,  Bowne,  to  pay  the  taxes  and 
interest  specified  in  the  complaint,  and  that  the  executors  pay 
to  the  plaintiff,  in  due  course  of  administration  as  a  preferred 
debt,  so  much  of  such  deficiency  as  may  arise  from  such  omis- 
sion to  pay  the  taxes  and  interest  thereon,  and  which  shall  be 
paid  by  the  plaintiff,  or  by  any  purchaser  under  the  judgment 
of  foreclosure  to  be  entered  herein,  and  allowed  to  him  out  of 
the  purchase  money ;  and  that  the  executors  pay  to  the  plain- 
tiff in  due  course  of  administration,  but  not  as  a  preferred 
debt,  the  balance,  if  any,  of  the  total  of  such  deficiency  after 
deducting  the  preferred  payment  as  above. 

The  devisee  of  the  land  charged  with  these  taxes  in  this 
way  gets  directly  the  benefit  of  the  statute,  for  unless  such 
direction  be  now  made  the  land,  and  through  it  the  devisee 
and  not  the  personal  estate,  is  made  to  pay  the  taxes  in  arrear 
at  the  testator's  death. 

There  should  be  judgment  for  the  plaintiff  on  the  demur- 
er, with  costs. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  ROBERT  C.  COOK  agt.  JOHN  W.  PARKER, 
justice,  &c.,  and  JOHN  LERSCHER. 

Writ  of  prohibition — should  not  be  used  as  a  means  of  interfering  with  the 
orderly  practice  of  the  courts  or  as  a  method  to  stay  summary  proceedings. 

While  a  writ  of  prohibition  lies  to  restrain  a  judicial  tribunal  from  exer- 
cising jurisdiction  in  matters  not  within  its  cognizance,  as  well  as  those 
in  excess  of  it,  it  was  never  intended  that,  this  remedy  should  be  used 
as  a  means  of  interfering  with  the  orderly  practice  of  the  courts  or  as 
a  method  to  stay  summary  proceedings. 

In  summary  proceedings  if  the  final  order  of  the  justice  awards  delivery 
of  the  property,  the  issuance  of  the  warrant  may  be  enjoined  in  pur- 
suance of  subdivision  2,  section  2265  of  the  Code  of  Civil  Procedure* 

/Special  Term,  March,  1882. 
Wm.  Goldfoyle,  for  relator. 
W.  C.  Carpenter,  for  respondent. 

LARREMORE,  J. —  On  or  about  May  1, 18731,  the  "  Missionary 
Society  of  the  Most  Holy  Redeemer  in  the  city  of  New  York," 
leased  the  premises  No.  228  South  Fifth  avenue,  in  the  city 
of  New  York,  to  the  relator  for  a  term  beginning  at  that  time 
and  ending  on  the  day  when  said  premises  should  be  sold.  The 
premises  were  conveyed  November  1,  1880,  to  the  respondent 
Lerscher.  On  May  31,  1881,  the  latter  instituted  proceed- 
ings, in  pursuance  of  the  statute,  before  justice  Parker,  in  the 
district  court  of  the  city  of  New  York  for  the  third  judicial 
district,  to  recover  possession  of  the  property  in  question. 
The  relator  appeared  on  the  return  of  such  proceedings  and 
moved  to  dismiss  the  same  upon  the  following  grounds  : 

First.  That  it  did  not  affirmatively  appear  that  the  conven- 
tional relation  of  landlord  and  tenant  existed  between  the 
parties. 
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Second.  That  the  alleged  tenancy  could  be  terminated  only 
by  the  statutory  notice  to  quit,  which  had  not  been  given. 

After  hearing  counsel,  the  justice  denied  the  motion  and 
adjourned  the  trial  until  June  14, 1881,  whereupon  the  relator 
obtained  a  writ  of  prohibition  from  this  court  restraining  the 
justice  from  further  action  in  the  premises  on  the  ground  of 
want  of  jurisdiction. 

Such  jurisdiction  is  clearly  conferred  by  the  Code  of  Civil 
Procedure  (sec.  2231  to  sec.  2265,  inclusive).  The  overruling 
of  the  preliminary  objections  by  the  justice  is  not  necessarily 
conclusive  as  to  his  final  decision  of  the  case.  A  different 
conclusion  may  be  reached,  after  further  consideration,  upon 
the  merits.  While  a  writ  of  prohibition  lies  to  restrain  a 
judicial  tribunal  from  exercising  jurisdiction  in  matters  not 
within  its  cognizance,  as  well  as  those  in  excess  of  it  (Thomp- 
son agt.  Tracy,  60  N.  I7".,  31),  it  was  never  intended  that 
this  remedy  should  be  used  as  a  means  of  interfering  with 
the  orderly  practice  of  the  courts  or  as  a  method  to  stay  sum- 
mary proceedings  (People  agt.  Steeribergh,  9  Albany  Law  J., 
411). 

The  relator  is  not  remediless.  If  the  final  order  of  the 
justice  awards  delivery  of  the  possession  of  the  property  to 
the  respondent  the  issuance  of  the  warrant  may  be  enjoined 
in  pursuance  of  subdivision  2,  section  2265  of  the  Code  (See, 
also,  Sherman  agt.  Bright,  49  N.  Y.,  227 ;  Armstrong  agt. 
Cummings,  20  Him,  313). 

Writ  dismissed,  with  costs. 
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SUPKEME  COURT. 

WILLIAM  FULLERTON  and  others  agt.  THE  NATIONAL  BURGLAR 
AND  THEFT  INSURANCE  COMPANY  OF  THE  CITY  OF  NEW 
YORK,  WILLIAM  H.  EITTER  and  THE  FARMERS'  LOAN  AND 
TRUST  COMPANY. 

Insurance  company —  Trust  for  the  security  of  policyholders —  What  is  suffi- 
cient to  establish  one  —  After  such  trust  has  been  created  title  passes  to 
trustee  —  Creator  of  such  trust  no  power  to  revoke  same. 

The  insurance  company,  defendant,  in  October,  1877,  transferred  to  the 
trust  company,  defendant,  two  mortgages  as  security  to  the  holders  of 
policies  in  the  insurance  company,  the  latter  company  to  collect  and 
retain  for  its  own  use  the  interest  upon  the  mortgages.  The  trust 
company  was,  at  the  request  of  the  insurance  company,  to  foreclose 
the  mortgages  in  its  own  name,  on  being  indemnified  for  costs  and 
expenses,  and  to  hold  the  proceeds  for  the  protection  of  the  policy- 
holders.  In  September,  1878,  the  insurance  company  made  an  assign- 
ment for  the  benefit  of  creditors,  and  at  the  request  of  the  assignee  the 
mortgages  were  delivered  to  plaintiffs  for  foreclosure,  as  attorneys 
of  the  trust  company,  the  plaintiffs  giving  a  receipt  stating  that  the 
proceeds,  after  deducting  the  interest  which  had  accrued  upon  the 
securities,  and  the  costs  and  expenses,  were  to  be  deposited  with  the 
trust  company  as  security  for  the  holders  of  the  policies.  There  was 
$13,800  of  interest  due  upon  one  of  the  mortgages  at  the  time  of  the 
foreclosure,  and  $1,200  upon  the  other,  while  the  foreclosure  sale  pro- 
duced but  $5,000  upon  one  mortgage  and  $1,000  upon  the  other.  In 
this  action  to  determine  whether  this  $6,000,  less  expenses,  should  be 
paid  to  the  assignee  or  to  the  trust  company,  and  whether  the  plaintiffs 
have  a  lien  for  services  to  the  assignee  : 

Held,  that,  as  against  the  trust  company,  whose  attorneys  they  are,  the 
plaintiffs  are  not  entitled  to  hold  possession  of  the  fund,  after  receiving 
their  taxable  costs  and  allowances  ;  and  also  that,  as  the  agreement 
under  which  the  trust  company  received  the  mortgages  created  a 
trust,  by  which  the  policyholders  of  the  insurance  company  were  to 
be  secured,  the  securities  and  their  proceeds  became  irrevocably 
impressed  with  that  trust,  and  the  trust  company  is,  therefore,  entitled 
to  such  proceeds  as  against  the  assignee  of  the  insurance  company,  and 
this  notwithstanding  the  provision  in  regard  to  the  receipt  and  col- 
lection of  interest  by  the  insurance  company. 

Special  Term,  March,  1882. 
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LAWRENCE,  J.  —  On  the  26th  day  of  October,  1877,  the 
defendant,  The  National  Burglar  and  Theft  Insurance  Com- 
pany of  the  City  of  New  York,  entered  into  two  agreements 
with  the  defendants,  The  Farmers'  Loan  and  Trust  Company, 
which  are  identical  in  their  recitals  and  form,  save  and  except 
as  to  the  securities  in  the  agreements  respectively  referred  to. 
Said  agreements  recited  that  whereas,  "  The  National  Burglar 
and  Theft  Insurance  Company  of  the  City  of  New  York  is 
desirous  of  depositing  securities  with  the  Farmers'  Loan  and 
Trust  Company  of  said  city,  as  a  security  to  the  holders  of 
policies  in  said  first  named  company,  and  whereas  the  Farmers' 
Loan  and  Trust  Company  is  willing  to  become  the  custodian 
and  holder  of  said  securities  for  said  purpose,  now,  therefore, 
this  indenture  witnesseth  that  said,  The  National  Burglar  and 
Theft  Insurance  Company  of  the  City  of  New  York,  hereby 
assigns,  transfers  and  deposits  to  and  with  said  Farmers'  Loan 
and  Trust  Company  for  the  purpose  aforesaid,  a  certain 
indenture  of  mortgage,  executed,"  &c. 

Then  follows  in  each  agreement  an  enumeration  of  the 
securities  thereby  assigned.  Each  of  said  instruments  con- 
tained a  provision  that  the  assignment  and  deposit  were  made 
upon  the  terms  and  conditions  —  first,  that  the  trust  company 
should  hold  and  retain  the  bond  and  mortgage  therein  referred 
to  as  a  security  for  the  holders  of  policies  in  the  National 
Burglar  and  Theft  Insurance  Company  until  the  latter  com- 
pany shall  make  a  deposit,  for  a  like  purpose,  with  the 
insurance  department  of  the  State  of  New  York,  in  pursuance 
of  any  legislation  which  may  be  hereafter  had  for  that  purpose, 
or  until  said  latter  company  ceases  to  do  business  as  herein- 
after provided  ;  second,  that  said  National  Burglar  and  Theft 
Insurance  Company  of  the  city  of  New  York  reserves  the 
right  to  collect  and  receive  any  and  all  interest  which  may 
become  due  and  owing  upon  the  principal  sum  named  in  said 
mortgage,  and  to  retain  such  interest,  when  received,  for  its 
•wn  use.  It  is  also  provided  that  if,  at  any  time  while  said 
mortgage  is  held  by  the  trust  company  under  the  assignment, 
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the  National  Burglar  and  Theft  Insurance  Company  shall 
request  a  foreclosure  of  the  same,  then  the  trust  company 
will  permit  such  foreclosure  in  its  name,  on  being  indemnified 
by  the  latter  company  against  the  costs  and  expenses  of  such 
foreclosure,  and  that  in  the  event  that  any  part  of  the  prin- 
cipal of  said  mortgage  is  paid  or  collected,  then  said  Farmers' 
Loan  and  Trust  Company  is  to  hold  the  proceeds  of  such 
payment  or  collection  for  the  purposes  herein  mentioned,  and 
under  the  terms  and  conditions  of  this  indenture.  Provision 
is  also  made  in  each  of  the  agreements  that  if,  at  any  time 
hereafter,  the  National  Burglar,  &c.,  Company  should  require 
the  bond  and  mortgage  assigned,  or  the  proceeds  of  the  pay- 
ment or  collection  of  the  same,  or  of  any  part  thereof,  for 
the  purpose  of  making  a  special  deposit  with  the  superin- 
tendent of  the  insurance  department  as  security  to  the  holders 
of  policies  in  said  company,  or  shall  at  any  time  present  to 
the  trust  company  a  certificate  from  the  superintendent  that 
it  has  deposited  with  him  other  securities  for  the  protection 
of  said  policyholders,  then,  and  in  either  case,  that  the  trust 
company  shall  reassign  the  bond  or  mortgage,  or  any  security 
or  securities  substituted  therefor,  to  the  National  Burglar, 
&c.,  Company. 

It  is  further  provided  by  the  agreements  that  the  National 
Burglar,  &c.,  Company  reserves  the  right  to  substitute  other 
securities  in  the  place  of  those  assigned ;  and  in  case  of  that 
event  the  trust  company  is  to  reassign  and  redeliver  the  bond 
and  mortgage  to  the  National,  &c.,  Company.  And  it  is  fur- 
ther provided,  that  if  at  any  time  while  the  trust  company 
holds  the  bond  and  mortgage  referred  to  in  the  agreements, 
or  any  security  substituted  therefor,  the  National  Burglar,  &c., 
Company  shall  cease  to  do  business,  and  shall  settle  and  dis- 
charge all  its  obligations  to  the  holders  of  policies  therein, 
then  and  in  that  event  the  trust  company  is  to  reassign  said 
bond  and  mortgage,  <fec.,  to  the  National,  &c.,  Company. 

It  appears  from  the  evidence  in  this  case  that  on  the  5th  day 
ef  September,  1878,  the  National  Burglar,  &c.,  Company 
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cuted  and  delivered  to  the  defendant  Bitter  an  assignment 
of  all  its  property  and  effects  in  trust  for  the  benefit  of  its 
creditors ;  that  said  assignment  was  duly  recorded,  and  that 
the  assignee  duly  gave  the  security  required  of  him  and 
entered  upon  the  execution  of  his  trust ;  also,  that  on  or  about 
the  15th  of  November,  1878,  said  Bitter  addressed  to  the  trust 
company  the  following  letter : 

"  NEW  YORK  Cmr,  November  15,  1878. 
"  To  the  FARMERS'  LOAN  AND  TRUST  COMPANY,  26  Exchange 

Place,  N.  T.  City  : 

"  You  are  hereby  requested  to  deliver  to  Messrs.  Fullerton, 
Knox  &  Crosby,  counselors-at-law,  120  Broadway,  New  York 
city,  the  various  bonds  and  mortgages  heretofore  assigned  to 
you  by  the  National  Burglar  and  Theft  Insurance  Company 
of  the  city  of  New  York  for  the  purpose  of  having  the  same 
foreclosed  in  accordance  with  the  terms  of  the  various  assign- 
ments of  the  said  bonds  and  mortgages  heretofore  executed 
by  the  National  Burglar  and  Theft  Insurance  Company  of  the 
city  of  New  York  to  the  Farmers'  Loan  and  Trust  Company. 

"WILLIAM  H.  BITTEB, 
"Assignee  of  the  National  Burglar  and  Theft 

Insurance  Company  of  the  City  of  New  York" 

Also,  that  on  the  said  fifteenth  day  of  November  the  trust 
company  delivered  the  bonds  and  mortgages,  which  are  the 
subject  of  this  controversy,  to  the  plaintiffs  and  took  from 
said  plaintiffs  a  receipt  which,  after  enumerating  the  several 
securities  received  by  the  plaintiffs  from  the  trust  company, 
recited  that  "said  mortgages,  bonds  and  assignments  and 
abstracts  hereinbefore  mentioned  being  received  by  us  for  the 
purpose  of  foreclosing  the  mortgages  hereinbefore  mentioned 
as  the  attorneys  of  said  The  Farmers'  Loan  and  Trust  Com- 
pany, but  said  foreclosure  to  take  place  without  cost  or  expense 
to  said  The  Farmers'  Loan  and  Trust  Company,  the  proceeds 
of  said  foreclosure,  after  deducting  therefrom  the  interest 
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which  has  accrued  on  said  bonds  and  mortgages  and  the 
proper  and  legal  costs,  charges  and  expenses  of  conducting 
said  foreclosure,  to  be  deposited  in  the  Farmers'  Loan  and 
Trust  Company  as  a  security  for  the  holders  of  the  policies 
in  said  The  National  Burglar  and  Theft  Insurance  Company 
of  the  city  of  New  York.  In  case  the  National  Burglar  and 
Theft  Insurance  Company  of  the  city  of  New  York  shall  set- 
tle and  discharge  all  its  obligations  to  the  holders  of  policies 
therein,  or  in  case  the  said  The  National  Burglar  and  Theft 
Insurance  company  of  the  city  of  New  York,  or  its  assignee 
or  legal  representatives,  shall  procure  to  be  surrendered  and 
canceled  said  outstanding  policies,  the  said  The  Farmers'  Loan 
and  Trust  Company  is  to  reassign  the  bonds  and  mortgages 
hereinbefore  mentioned  to  William  H.  Hitter,  the  general 
assignee  of  the  said  The  National  Burglar  and  Theft  Insur- 
ance Company  of  the  city  of  New  York,  and  is  to  pay  over 
to  said  Bitter,  or  to  his  order,  any  amount  which  may  have 
been  deposited  under  the  terms  of  this  receipt  with  the  said 
The  Farmers'  Loan  and  Trust  Company,  after  first  deducting 
therefrom  the  proper  charges  and  expenses  of  the  said  The 
Farmers'  Loan  and  Trust  Company  which  may  be  due  to  it 
in  the  execution  of  the  trust  created  by  the  various  assign- 
ments hereinbefore  mentioned,  which  shall  then  be  due, 
owing  and  unpaid  to  the  said  The  Farmers'  Loan  and  Trust 
Company." 

After  the  delivery  of  the  securities  to  the  plaintiff  actions 
for  the  foreclosure  of  the  two  mortgages  mentioned  in  the 
agreements,  to  which  I  have  referred,  were  instituted  by 
the  plaintiffs  in  the  name  of  the  Farmers'  Loan  and  Trust 
Company,  which  resulted  in  judgments  of  foreclosure  and  sale 
on  or  about  the  5th  of  July,  1879.  It  was  admitted  that  at 
the  time  of  such  sale  there  was  due  upon  one  of  the  mort- 
gages for  unpaid  interest  the  sum  of  $13,800,  and  upon  the 
other  of  said  mortgages  the  sum  of  $1,200.  And  it  appeared 
upon  the  trial  of  this  action  that  upon  the  sale  the  property 
covered  by  the  first  mortgage  produced  only  the  sum  of 
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$5,000,  and  the  property  covered  by  the  second  mortgage  the 
sum  of  $1,000. 

In  each  of  the  judgments  for  foreclosure  it  was  provided 
that  the  referee  under  whose  direction  the  sale  was  ordered  to 
take  place  should  pay  "  to  the  plaintiffs  herein,  after  deducting 
the  costs  and  charges  to  be  paid,  the  amount  so  reported  due 
as  aforesaid,  together  with  the  legal  interest  thereon  from  the 
date  of  the  said  report,  or  so  much  thereof  as  the  purchase 
money  for  the  mortgaged  premises  will  pay  of  the  same  and 
take  a  receipt  therefor,  and  together  with  his  report  of  sale 
deposit  it  with  the  clerk  of  the  court." 

The  plaintiffs  bring  this  action  alleging  that  the  proceeds  of 
the  sales  of  said  mortgaged  premises  were  paid  over  by  the 
referee  who  had  conducted  the  sale  to  the  plaintiffs  and  that 
the  same  have  never  been  paid  over  to  the  defendants,  and  the 
plaintiffs  allege  that  a  question  has  arisen  as  to  which  of 
the  defendants  is  entitled  to  have  and  receive  from  the  plain- 
tiffs said  proceeds ;  that  the  defendants  respectively  claim  to 
be  entitled  to  the  same,  and  demand  from  the  plaintiffs  that 
they  shall  pay  over  any  balance  remaining  after  making  all 
proper  deductions  therefrom.  The  plaintiffs  also  allege  that 
they  are  ready  and  willing  to  pay  any  balance  which  may 
remain  after  making  all  proper  deductions  therefrom  to  such 
of  the  defendants  as  may  be  properly  entitled  to  the  same. 
They  allege  that  they  are  entitled  to  deduct  certain  costs  and  dis- 
bursements incurred  in  the  action  for  foreclosure,  and  a  reason- 
able sum  as  compensation  for  their  services  in  addition  thereto. 
They  also  allege  that  they  rendered  certain  services  to  the 
insurance  company  and  to  the  assignee,  the  defendant  Bitter. 
The  plaintiffs  pray  that  it  may  be  adjudged  which  of  the 
defendants  is  entitled  to  receive  from  the  plaintiff  such  pro- 
ceeds after  making  such  deductions,  and  that  if  it  be  adjudged 
and  determined  that  either  of  the  defendants,  the  National 
Burglar  and  Theft  Insurance  Company  or  William  H.  Hitter, 
is  entitled  to  such  proceeds,  then  that  the  plaintiffs  may  have 
an  accounting,  &c.  They  also  pray  for  further  relief. 
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So  far  as  the  questions  presented  by  this  case  arise  between 
the  plaintiffs  and  the  defendant,  The  Farmers'  Loan  and  Trust 
Company,  I  have  no  difficulty  in  holding  that  the  Farmers' 
Loan  and  Trust  Company  are  entitled  to  the  proceeds  arising 
from  the  sales  made  under  the  judgments  in  foreclosure,  and 
for  this  reason  :  The  plaintiffs,  in  the  actions  brought  for  such 
foreclosure,  acted  as  attorneys  for  the  Farmers'  Loan  and 
Trust  Company,  and  entered  the  judgments  in  those  actions, 
and,  under  the  judgments,  it  seems  to  me  that,  as  such  attor- 
neys, as  against  the  Farmers'  Loan  and  Trust  Company,  the 
plaintiffs  were  not  entitled  to  take  or  hold  possession  of  the 
fund  after  their  taxable  costs  and  the  allowances  which  were 
granted  by  the  judgments  had  been  paid  to  them  by  the 
referee.  In  other  words,  I  do  not  think  that  the  plaintiffs,  as 
such  attorneys,  stood  in  any  such  relation  toward  the  general 
assignee  of  the  National  Burglar,  &c.,  Company,  or  said 
company,  as  permitted  them,  as  to  the  fund  realized  by  the 
sales  on  foreclosure,  to  divest  themselves  of  the  duty  imposed 
on  them  as  the  attorneys  for  the  plaintiffs  in  those  actions. 

It  is  true  that  the  plaintiffs  were  selected  as  the  attorneys 
for  the  Farmers'  Loan  and  Trust  Company  by  Mr.  Hitter  as 
such  assignee,  but  Hitter  had  by  virue  of  his  assignment  no 
greater  rights  in  respect  to  the  foreclosure  of  said  mortgages 
than  the  National  Burglar  and  Theft  Insurance  Company, 
and  under  the  terms  of  the  agreements  between  the  two 
companies,  the  name  of  the  trust  company  was  to  be  used  as 
plaintiffs  on  the  latter  being  indemnified  against  the  costs  and 
expenses  of  foreclosure. 

Furthermore,  the  plaintiffs  expressly  recognized  the  fact 
that  they  were  to  act  as  attorneys  of  the  Farmers'  Loan  and 
Trust  Company  in  the  receipt  which  they  gave  upon  the 
delivery  of  the  bonds  and  mortgages  to  them.  They  cannot, 
in  my  opinion,  therefore,  now  claim  to  stand,  in  respect  to  the 
fund  which  arose  from  the  foreclosure  sales  in  any  other  atti- 
tude than  that  of  attorneys  for  the  trust  company. 

A  more  serious  question   is  presented  under  the  agree- 
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ments  —  as  to  the  rights  of  Bitter  as  assignee  and  the  defend- 
ants, The  Farmers'  Loan  and  Trust  Company  —  but,  after  as 
careful  a  consideration  as  I  have  been  able  to  give  to  the  terms 
of  the  agreement,  I  have  come  to  the  conclusion  that  under 
the  peculiar  circumstances  of  the  case  the  defendants,  The 
Farmers'  Loan  and  Trust  Company,  are  entitled  to  the  pro- 
ceeds realized  by  the  sales  on  foreclosure.  The  agreements 
in  question  are  to  be  construed,  I  think,  according  to  the  intent 
of  the  parties  as  derived,  not  from  any  one  particular  para- 
graph or  sentence,  but  from  the  whole  scope  and  tenor  of  the 
agreements. 

"What  was  the  object  of  those  agreements?  Plainly  to 
create  a  trust,  by  which  the  policyholders  of  the  National 
Burglar  and  Theft  Insurance  Company  were  to  be  secured, 
and  that  trust  was  to  be  effected  by  depositing  the  securities 
with  the  Farmers'  Loan  and  Trust  Company.  "When,  there- 
fore, the  agreements  were  executed  and  the  securities  deliv- 
ered to  and  accepted  by  the  Farmers'  Loan  and  Trust 
Company,  they  became  impressed  with  that  trust  (See 
Watts  agt.  Shipman,  21  Hun,  598 ;  In  the  Matter  of 
Le  Blanc,  14  Hun,  8).  And  after  that  trust  had  been 
created  the  title  passed  to  the  trustee,  and  it  was  not  within 
the  power  of  the  National  Burglar  and  Theft  Insurance 
Company  to  revoke  the  same,  even  although  the  policyholders 
had  not  been  informed  of  the  creation  of  the  trust  (See  Mar- 
tin agt.  Funk,  75  N.  Y.,  134 ;  Matter  of  Le  Blanc,  supra  • 
Watts  agt.  Shipman,  supra,  and  cases  cited).  In  arriving  at 
this  conclusion  I  am  well  aware  of  the  ordinary  rule,  that 
where  a  payment  is  made  or  a  sum  realized,  either  voluntarily 
or  by  judicial  proceedings,  upon  a  debt  bearing  interest,  the 
law  applies  that  payment,  or  the  sum  so  realized,  first  to  the 
interest  and  afterward  to  the  principal. 

Nor  do  I  lose  sight  of  the  fact  that  in  this  case,  under  the 
agreement,  the  National  Burglar  and  Theft  Insurance  Com- 
pany reserves  the  right  to  collect  and  receive  any  and  all 
interest  which  may  become  due  and  owing  upon  the  principal 
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•um  named  in  said  mortgage,  and  retain  such  interest  when 
received  for  its  own  use.  Nor  of  the  further  fact  that  the 
agreements  provided  that,  in  the  event  that  any  part  of  the 
principal  of  said  mortgage  is  paid  or  collected,  then  the  said 
Farmers'  Loan  and  Trust  Company  is  to  hold  the  proceeds  of 
such  payment  or  collection  for  the  purposes  herein  men- 
tioned, &c. 

Both  of  these  provisions  are,  as  I  think,  to  be  read  in  con- 
nection with  the  general  declaration  contained  in  the  agree- 
ments that  the  bonds  and  mortgages  therein  referred  to  are 
deposited  as  a  security  to  the  policyholders.  The  provision 
in  regard  to  the  receipt  and  collection  of  interest  by  the 
National  Burglar  and  Theft  Insurance  Company  refers,  I 
think,  to  the  collection  of  interest  which  may  become  due  and 
be  collected  and  received  by  them  before  proceedings  are 
instituted  for  foreclosure,  and  that  if  foreclosure  becomes 
necessary,  and  the  premises  do  not,  as  was  the  fact  in  this  case, 
realize  sufficient  to  pay  either  the  interest  or  principal,  then 
that  in  equity  the  policyholders  should  not  be  deemed  to  be 
postponed  to  the  general  creditors  of  the  company  creating 
the  trust.  To  hold  otherwise  would  be  to  hold  that  policy- 
holders,  who  have  justly  relied  upon  securities  set  apart  and 
deposited  for  their  particular  and  special  benefit,  should  be 
regarded  with  less  favor  in  a  court  of  justice  than  the  com- 
pany itself  which  created  the  trust.  And  that  the  company, 
which  was  only  entitled  to  the  interest,  which  was  at  most  a 
mere  incident  to  the  principal  secured  by  the  bonds  and 
mortgages,  stands  in  a  better  position  than  its  policyholders, 
who  have  taken  their  policies  on  the  faith  of  the  security 
afforded  to  them  by  the  deposit  made  with  the  Farmers'  Loan 
and  Trust  Company.  To  such  a  doctrine  I  cannot  give  my 
consent.  I  think  that  equity  not  only  sanctions,  but  demands 
that  the  agreements  should  receive  the  construction  which  I 
have  given  to  them. 

With  reference  to  the  receipt  which  was  delivered  to  the 
Fanners'  Loan  and  Trust  Company  by  the  plaintiffs,  I  deem 
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it  sufficient  to  say  that,  under  the  explanation  given  of  the 
circumstances  under  which  it  was  executed,  it  ought  not  to 
alter  the  relations  of  the  parties. 

Furthermore,  if  my  construction  of  the  agreements  in  ques- 
tion is  correct,  it  was  not  within  the  power  of  the  Farmers' 
Loan  and  Trust  Company  to  alter  the  force  and  effect  of  the 
trust  under  which  they  were  acting  by  any  receipt  which 
they  may  have  accepted  from  the  plaintiff. 

On  the  whole  case  I  am  of  the  opinion  that  the  defendant, 
The  Farmers'  Loan  and  Trust  Company,  is  entitled  to  recover 
from  the  plaintiff  the  amounts  respectively  realized  on  the 
foreclosure  sales,  less  the  amount  of  the  costs  and  allowances 
awarded  by  the  judgments  under  which  sales  took  place. 
Although  all  the  parties  to  this  action  have  submitted  their 
proposed  findings,  I  shall  not  settle  them  until  I  have  the 
exact  amount  of  the  costs  and  allowances  granted  to  the  plain- 
tiffs in  the  judgment  for  foreclosure. 


SUPEEME  COURT. 

In  re  the  Petition  of  THE  NEW  YORK  ELEVATED  RAILROAD 
COMPANY  agt.  THE  MANHATTAN  RAILWAY  COMPANY  AND 
THE  METROPOLITAN  ELEVATED  RAILWAY  COMPANY. 

Manhattan  Elevated  Railroad — Lease  —  Appointment  of  receivers  did  not 
terminate  lease  —  Tf  here  the  court  had  taken  the  property  to  hold  "  until  final 
judgment  is  entered"  in  the  action,  it  could  not,  when  the  action  was  at 
issue,  by  answer  denying  the  insolvency,  without  a  trial  surrender  the  prop- 
erty upon  the  alleged  ground  of  insolvency  —  Court  no  power  on  motion  te 
ascertain  and  settle  conflicting  claims  of  ownership  —  Effect  of  action  pend- 
ing in  U.  8.  circuit  court  —  Where  a  motion  presents  difficult  questions  of 
law  and  contested  questions  of  fact,  the  court  should  refuse  to  consider  and 
decide  them  in  that  summary  manner,  but  leave  the  party  to  its  remedy  by 
action. 

The  Manhattan  Railway  Company  took  leases  from  the  New  York 
Elevated  Railroad  Company  and  the  Metropolitan  Elevated  Railway 
Company,  of  the  elevated  roads  upon  the  Third  and  Ninth  avenues 
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and  upon  the  Second  and  Sixth  avenues  in  the  city  of  New  York. 
For  such  leases  it  issued  its  stock  to  the  two  landlord  companies  to  the 
amount  of  $13,000,000  —  $6,500,000  to  each.  By  the  terms  of  the  lease 
the  Manhattan  Company  was  to  operate  the  roads  at  its  own  expense, 
pay  all  taxes,  the  bonded  debt  of  the  landlord  companies,  principal 
and  interest,  and  a  yearly  rental  of  ten  per  cent  upon  their  capital 
stock  in  quarter-yearly  payments.  The  leases  run  "for  the  term 
of  999  years  from  the  date  of  organization  of  the  Manhattan  Com- 
pany, to  wit,  November  1,  1875,  or  so  long  as  it  shall  continue  to  exist 
as  a  corporation,  and  be  capable  of  exercising  all  the  functions  herein 
stipulated  on  its  behalf."  They  also  contained  a  clause  to  the  effect  that 
if  any  payment  was  in  arrears  for  ninety  days  the  landlord  companies 
have  a  right  to  resume  p  ossession  of  their  property.  The  leases  and 
agreements  are  fully  set  out  in  the  opinion. 

In  an  action  brought  by  the  attorney-gener  al  in  behalf  of  the  people  to 
dissolve  the  Manhattan  Company  for  insolvency,  receivers  had  been 
appointed  to  hold  the  property  pendente  lite. 

After  the  appointment  of  such  receivers  the  New  York  Elevated  Railroad 
Company,  one  of  the  landlord  corporations,  applied  to  the  court  on 
petition  to  surrender  to  it  its  tracks  and  property  then  operated  and 
possessed  by  the  receivers  upon  various  grounds,  which  are  stated  in 
the  opinion: 

Held,  first.  That  the  appointment  of  receivers  did  not  terminate  the 
lease.  That  the  clause  in  such  lease  providing  for  its  continuance  for 
999  years,  "or  so  long  as  it  shall  continue  to  exist,  and  be  capa- 
ble of  exercising  its  functions,"  would  end  the  tenancy  only  when 
the  corporation  became  legally  disabled  from  fulfilling  its  contract, 
and  that  financial  inability  to  perform  would  not  have  that  effect; 
and  that  the  appointment  of  receivers,  under  section  1788  of  the  Code, 
"to preserve  the  property,"  and  which  is  to  continue  " until  final  judg- 
ment is  entered,"  could  not  in  law  have  the  effect  to  destroy  it,  which 
the  surrender  would  accomplish. 

Second.  That  as  the  court  had  taken  the  property  to  hold  "until  final 
judgment  is  entered  "  in  the  action,  it  could  not,  when  the  action  was 
at  issue,  by  an  order  denying  the  insolvency  of  the  corporation,  with- 
out a  trial  of  such  action,  surrender  the  property  upon  the  alleged 
ground  of  the  insolvency  of  the  corporation. 

Third.  That  while  the  court  held  possession  of  the  property  by  tem- 
porary receivers,  it  had  no  power  on  motion  to  ascertain  and  settle  con- 
flicting questions  of  6wnership  in  such  property.  This  could  only  be 
done  after  a  judgment  of  forfeiture  had  placed  the  property  in  the 
hands  of  the  court  for  final  distribution,  and  that  until  such  a  judgment 
was  attained  in  the  attorney-general's  action,  the  only  remedy  of  the 
petitioning  company  was  by  action. 
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Fourth.  That  an  action  being  then  pending  in  the  United  States  circuit 
court  for  the  southern  district  of  New  York,  brought  by  John  C.  Wat- 
son, a  stockholder  in  the  Manhattan  Company,  in  behalf  of  himself  and 
other  stockholders  against  the  landlord  companies,  to  which  the 
receivers  in  this  action  were  parties,  for  the  purpose  of  recovering  the 
value  of  the  $13,000,000  of  Manhattan  stock  transferred  to  them  in 
professed  payment  of  the  leases,  the  court  ought  not,  in  advance  of  the 
trial  of  that  action,  surrender  the  property  upon  the  ground  that  a 
quarter's  rent  was  in  arrears  for  the  space  of  ninety  days,  as  a  trial  of 
such  action  might  show  that  Manhattan  was  not  a  debtor  to,  but  a 
creditor  of  the  petitioning  company.  The  grounds  of  and  questions 
involved  in  the  Watson  suit  discussed  and  stated. 

Fifth.  That  as  the  motion  presented  difficult  questions  of  law  and  con- 
tested questions  of  fact,  involving  immense  interests,  in  the  exercise 
of  a  sound  discretion  the  court  should  refuse  to  consider  and  decide 
such  question  in  that  summary  manner,  and  leave  the  party  to  pursue 
its  remedy  by  action. 

Sixth.  Motion  denied,  without  prejudice  to  the  right  of  the  petitioner  to 
bring  an  action  against  the  receivers  to  recover  its  property,  leave  to 
do  which  is  granted. 

Ulster  Special  Term,  /September,  1881. 

MOTION  by  the  New  York  Elevated  Railroad  Company  to 
have  its  railroads  and  property,  now  held  by  the  courts  under 
receivers  appointed  in  an  action  brought  by  the  attorney- 
general  in  behalf  of  the  People  against  The  Manhattan  Rail- 
way Company,  restored  and  surrendered  to  it. 

Comstock,  Dorsheimer,  Bacon  &  Lawrence,  for  motion. 
Hamilton  Ward,  Attorney-General,  for  People. 
Greene,  Gulliver  &  Davies,  for  Manhattan  company. 
Shafer  &  Strauss,  lor  stockholders  of  Manhattan. 
Soren  &  Stone,  for  Metropolitan  Railroad  Company. 

A.  J.  Vanderpoel,  Wager  Swayne  and  JR.  S.  Hansom,  for 
receivers. 
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WESTBROOK,  J.  —  On  the  13th  day  of  July,  1881,  John  F. 
Dillon  and  Amos  L.  Hopkins  were  appointed  receivers  of  the 
Manhattan  Railway  Company,  which  was  and  is  still  a  corpo- 
ration formed  under  chapter  606  of  the  Laws  of  1875. 

The  appointment  was  made  in  an  action  commenced  by  the 
attorney-general,  entitled,  "The  People  of  the  State  of  New 
York,  plaintiffs,  agt.  The  Manhattan  Railway  Company, 
defendants"  which  sought  to  dissolve  and  extinguish  the  cor- 
porate life  of  the  defendant,  upon  the  ground,  as  stated  in 
the  complaint,  that  it  "  is  and  for  more  than  one  year  last  past 
has  been  insolvent." 

The  action  in  which  such  appointment  was  made  has  not 
proceeded  to  final  judgment,  but  is  now  at  issue  by  the  service 
of  an  answer,  verified  by  the  oath  of  the  president  of  the 
defendant,  which  among  other  averments  and  denials,  con- 
tains the  following : 

"  Third.  It  denies  that  it  is,  and  for  more  than  one  year 
last  past  has  been  insolvent.  It  further  denies  that  it  has 
remained  insolvent  for  one  year." 

The  receivers  are  temporary  and  holding  their  positions  under 
the  power  conferred  upon  the  court  by  section  1788  of  the  Code. 

Among  the  property  which  such  receivers  now  hold,  are 
the  elevated  railroads  owned  by  the  New  York  Elevated  Rail- 
road Company,  and  the  personal  property  belonging  and 
appurtenant  thereto,  which  were  leased  to  the  Manhattan 
Railway  Company  by  a  written  and  sealed  instrument  bear- 
ing date  May  20,  1879. 

The  present  application,  which  is*  on  behalf  of  the  New 
York  Elevated  Railway  Company,  is  by  petition  to  this  courtj 
which  appointed  the  receivers,  to  restore  to  it  its  railroads  and 
property  held  by  the  receivers  as  the  property  of  the  Man- 
hattan Railway  Company  under  said  lease. 

Having  stated  some  of  the  prominent  facts  involved  in  this 
motion  and  its  object,  it  will  be  necessary  also  to  mention 
some  others  somewhat  in  detail,  that  the  questions  involved 
may  be  understood  and  intelligently  discussed. 
VOL.  XLIII        3 
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The  Manhattan  Railway  Company  built  for  itself  and  owns 
no  railroad  whatever.  Its  original  subscribed  capital  was 
$2,000,000,  of  which  sum  only  five  per  cent  ($100,000)  has 
ever  been  paid.  The  roads  which  it  operated  were  leased 
from  the  New  York  Elevated  Railroad  Company,  and  the 
Metropolitan  Elevated  Railroad  Company,  two  separate  and 
distinct  corporations,  each  one  of  which  owned  and  were  at 
the  time  of  the  leasing,  operating  certain  elevated  railroads 
in  the  city  of  New  York,  and  were  each  also  then  engaged 
in  extending  their  structures. 

On  the  20th  day  of  May,  1879,  as  preliminary  to  the  leases 
which  were  executed  on  the  same  day,  the  New  York  Elevated 
Railroad  Company,  as  the  party  of  the  first  part,  the  Metro- 
politan Elevated  Railway  Company  as  the  party  of  the  second 
part,  and  the  Manhattan  Railway  Company  as  the  party  of 
the  third  part,  entered  into  a  written  agreement  by  which  it 
was  agreed  that  each  of  the  parties  of  the  first  and  second 
part  should  execute  to  the  party  of  the  third  part,  "  leases  of 
their  respective  railways,  and  other  property,  rights  and  fran- 
chises of  every  description,  including  patent  rights,  substan- 
tially in  the  form  hereto  annexed." 

The  object  of  the  agreement  is,  by  a  recital  therein  con- 
tained, declared  to  be  "for  the  purpose  of  avoiding  the 
danger  of  crossing  elevated  railway  tracks  upon  the  same 
level,  and  otherwise  securing  to  the  people  of  New  York  the 
advantages  of  safer  and  more  rapid  transit  through  the  action 
of  one  directing  body." 

The  instrument  also,  among  other  things,  provided  for  the 
completion  "by  the  owners  of  certain  portions  of  the  rail- 
way structures  of  the  Metropolitan  Elevated  Railway  Com- 
pany, and  of  the  New  York  Elevated  Railroad  Company,  and 
for  the  building  of  certain  other  parts  at  the  joint  expense  of 
tfhe  two,  and  prescribed  (as  already  stated)  the  form  of  the 
lease  to  be  executed  by  the  said  two  companies  to  the  Man- 
Ihattan  Railway  Company,  and  the  amount  of  the  rent. 

The  Manhattan  Company,  "  in  addition  to  assuming  pay- 
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ment  of  the  principal  and  interest  of  the  first  mortgage  bonds 
of  the  New  York  and  Metropolitan  Companies,"  as  provided 
in  said  agreement,  "  and  the  payment  of  cash  rental  and 
guaranteed  dividend  as  provided  in  the  lease,"  also  agreed  "  to 
issue  and  deliver  to  the  New  York  and  Metropolitan  Compa- 
nies its  two  bonds,  each  for  six  millions  five  hundred  thousand 
dollars,  payable  on  demand,  one  to  John  A.  Cowing,  as  trus- 
tee for  the  stockholders  of  the  New  York  Company,  and  the 
other  to  John  Baird,  as  trustee  for  the  stockholders  of  the 
Metropolitan  Company,  with  authority  to  the  trustees  respect- 
ively to  use  the  same,  if  they  see  fit,  in  payment  for  stock  of 
the  Manhattan  Company  at  par." 

Under  the  clause  just  stated,  the  bonds  provided  for  were 
executed,  which  were  exchanged  for  stock  in  the  Manhattan 
Railway  Company,  whereby  the  New  York  and  Metropolitan 
Companies,  or  their  stockholders,  became  the  owners  of  the 
entire  capital  stock  of  the  Manhattan  Company,  then  amount- 
ing to  $13,000,000. 

It  was  further  agreed  that  "  whenever,  in  any  fiscal  year, 
the  Manhattan  Company  shall'  elect  to  declare  a  dividend  of 
more  than  ten  per  cent,  on  its  capital  stock,"  the  said  Man- 
hattan Company  "shall  pay  to  the  New  York  and  Metro- 
politan Companies  a  sum  sufficient  to  enable -them  to  pay  as 
large  a  dividend  in  excess  of  ten  per  cent  on  the  stock  of  the 
New  York  Company  and  Metropolitan  Company  as  shall 
be  declared  on  the  stock  of  the  Manhattan  Company." 

The  leases,  as  has  been  before  stated,  bear  the  same  date 
with  the  tri-parte  agreement — May  20,  1879  —  and  were 
both  in  the  same  form  and  upon  the  same  terms.  That  from 
the  New  York  Company  contained  recitals  as  follows  :  That 
both  it  and  the  Metropolitan  owned  lines  of  elevated  railway 
in  the  city  of  New  York,  part  finished  and  other  portions  in 
process  of  construction,  which  on  account  of  their  crossing 
each  other  at  various  points  could  not  be  run  with  dispatch 
and  safety  to  the  public  under  two  different  managements, 
and  that  the  system  of  roads,  both  for  the  public  convenience 
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and  safety,  should  be  placed  under  one  management ;  that  the 
Manhattan  Company  was  "  by  law  authorized  to  construct  and 
operate  elevated  railroads  in  the  city  of  New  York,  whether 
owned  or  leased  by  it,"  and  was  willing  to  accept  and  take 
leases  from  the  New  York  Company  and  the  Metropolitan 
Company  of  their  respective  railways  and  properties,  which 
said  companies  had  agreed  to  execute ;  and  that  the  Manhat- 
tan Company  had  agreed  to  pay  the  principal  and  interest  due 
and  to  grow  due  upon  $8,500,000  of  first  mortgage  bonds  of 
the  New  York  Company,  and  also  the  principal  and  interest 
upon  any  further  and  additional  bonds  which  the  New  York 
Company  might  issue  at  the  request  of  the  Manhattan  Com- 
pany "  for  the  purposes  of  constructing  and  equipping  exten- 
sions of  the  line  of  the  New  York  Company,"  and  a  dividend 
of  ten  per  cent  upon  the  "  par  value  of  six  millions  five  hun- 
dred thousand  dollars  "  of  the  capital  stock  of  the  said  New 
York  Company. 

After  the  recitals,  which  in  substance  have  been  given,  the 
lease  proceeds  to  say :  "  Now,  therefore,  this  indenture  wit- 
nesseth,  that  the  New  York  Company,  for  and  in  consideration 
of  the  rents,  covenants  and  agreements  hereinafter  mentioned, 
reserved  and  contained  on  the  part  and  behalf  of  the  Man- 
hattan Company  to  be  paid,  kept  and  performed,  hath  granted, 
demised  and  leased,  and  by  these  presents  doth  demise,  grant 
and  lease  unto  the  Manhattan  Company  all  and  singular  the 
railroad  or  railway  now  owned,  operated  or  constructed  by  it 
in  the  city  of  New  York,  as  above  described,  and  all  and 
singular  the  unfinished  portions  thereof  now  under  construc- 
tion, together  with  all  its  franchises,  rights  and  privileges 
relating  thereto,  or  to  the  construction  and  operation  of  its 
entire  railway  as  authorized,  subject  to  the  said  mortgage  and 
to  the  terms  and  conditions  under  which  said  franchises  are 
held  by  the  company,  with  all  and  singular  the  right,  title, 
estate  and  interest  which  the  New  York  Company  has  in  any 
real  estate  in  the  city  of  New  York  heretofore  acquired  by  it,  or 
which  it  may  hereafter  acquire  under  contracts  already  made 
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therefor,  being  all  and  singular  the  entire  property  and  estate 
of  said  New  York  Company,  excepting  such  of  its  franchises, 
rights  and  privileges  as  are  or  may  be  necessary  to  preserve 
its  corporate  existence  or  organization,  and  its  interest  in  the 
covenants  and  conditions  of  this  indenture ; 

"To  have  and  to  hold  the  said  railways,  premises  and 
appurtenances  unto  the  Manhattan  Company  and  its  suc- 
cessors for  the  term  of  nine  hundred  and  ninety-nine  years 
from  the  date  of  organization  of  the  Manhattan  Company, 
to  wit,  November  first,  eighteen  hundred  and  seventy-five, 
or  so  long  as  it  shall  continue  to  exist  as  a  corporation  and  be 
capable  of  exercising  all  the  functions  herein  stipulated  on  its 
behalf,  the  Manhattan  Company  and  its  successors  yielding 
and  paying  therefor  unto  the  New  York  Company,  its  suc- 
cessors and  assigns  yearly,  in  each  and  every  year  during  the 
term  hereby  granted,  the  yearly  rent  of  ten  thousand  dollars, 
payable  semi-annually  on  the  first  days  of  January  and  July, 
during  the  said  term,  the  first  payment  of  five  thousand  dol- 
lars to  be  made  on  the  first  day  of  July,  eighteen  hundred 
and  seventy-nine,  and  keeping  and  performing  all  and  singular 
the  covenants  and  agreements  hereinafter  set  forth,  to  be  by 
the  Manhattan  Company  kept  and  performed." 

The  granting  and  hdbendum  clauses  have  been  given  in 
full,  as  the  relief  asked  for  depends  largely  upon  their 
language. 

The  lease  also  contains  covenants  and  stipulations  to  the 
effect  following :  The  Manhattan  Company  obligated  itself  to 
pay  the  principal  and  interest  of  the  New  York  Company's  first 
mortgage  bonds  as  they  matured ;  to  pay  each  and  every  year 
to  the  New  York  Company,  beginning  with  the  first  day  of 
October,  1869,  "  six  hundred  and  fifty  thousand  dollars,  free 
of  all  taxes,  in  equal  quarter-yearly  payments  of  one  hundred 
and  sixty-two  thousand  five  hundred  dollars  each,  on  the  first 
days  of  January,  April,  July  and  October  in  each  year,  the 
first  of  such  payments  to  be  made  on  the  first  day  of  January, 
eighteen  hundred  and  eighty ; "  to  make  out  and  furnish  to 
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the  New  York  Company  "  all  reports  and  statements  which 
the  latter  shall  or  may  be  by  law  required  to  make  or  file ; " 
to  run  and  operate  all  the  roads  of  the  New  York  Company  at 
its  own  expense,  keeping  the  same  in  thorough  repair,  and  doing 
all  that  was  necessary  to  be  done,  or  which  the  New  York  Com- 
pany was  obligated  to  do,  to  keep  and  maintain  the  structures 
and  business,  and  to  extend  the  latter  as  the  growth  thereof 
might  require ;  to  pay  "  all  taxes,  assessments,  duties,  imposts, 
dues  and  charges  whatsoever,  which  shall  become  payable  by,  or 
be  levied,  assessed  or  unpaid  during  the  said  term  by  any  lawful 
authority  upon  the  New  York  Company,  or  upon  the  demised 
railways,  premises,  or  any  part  thereof,  or  the  business,  earn- 
ings or  income  of  the  same ; "  to  return  to  the  New  York 
Company  at  the  expiration  of  their  lease  all  tools,  implements, 
machinery,  &c.,  then  on  hand  which  were  required,  to  be  at 
least  equal  in  value  and  quantity  to  those  received  by  it ;  to 
indemnify  the  New  York  Company  not  only  against  all 
expenses  of  operating  the  road  but  against  all  claims  and  suits 
for  damages  of  every  kind  ;  if  the  Manhattan  Company  failed 
or  omitted  to  pay  in  full  the  cash  rental  or  the  guaranteed 
dividends  as  they  became  due,  or  neglected  to  perform  its 
covenants  or  any  of  them,  and  such  default  continued  for 
ninety  days,  the  New  York  Company  was  authorized  to 
resume  possession  of  its  railroad  and  property ;  the  companies 
mutually  covenanted  to  execute  any  further  writings  needed 
to  carry  out  the  agreement ;  the  Manhattan  Company  was  not 
to  assign  the  lease  or  sublet  without  the  written  consent  of 
the  New  York  Company,  but  the  Manhattan  Company  could 
renew  its  corporate  existence,  which  it  agreed  to  do,  for  the 
whole  term  of  the  lease  before  the  expiration  of  its  present 
life ;  to  establish  a  sinking  fund  for  the  payment  of  the  first 
mortgage  bonds  of  the  New  York  Company,  and  to  notify 
the  New  York  Company  at  any  time  within  six  months  and 
not  less  than  three  months  before  the  maturing  to  renew  or 
extend  the  time  of  payment  of  all  bonds  not  extinguished 
from  the  sinking  fund,  the  mode  and  manner  of  accomplish- 


NEW  YORK  PRACTICE  REPORTS.  23 

New  York  Elevated  Railroad  Co.  agt.  Manhattan  Railway  Co. 

ing  which  was  specified ;  and  lastly  the  New  York  Company 
makes  the  Manhattan  Company  "  its  agent  and  attorney  to  do 
in  its  name  any  and  all  things  necessary  to  be  done  for  the 
complete  execution  of  this  indenture." 

The  New  York  Elevated  Railroad  Company  asks  for  the 
surrender  to  it  of  its  railroads  and  structures  upon  the  follow- 
ing grounds :  First.  That  the  lease  has  expired  by  its  express 
terms,  it  being  stipulated  in  the  habendum  clause  that  the 
holding  was  not  to  continue  absolutely  for  999  years,  but  it 
was  likewise  to  terminate  and  end  by  the  failure  of  the  Man- 
hattan "  to  exist  as  a  corporation,"  and  also  by  its  becoming 
incapable  "  of  exercising  all  the  functions  "  specified  in  said 
lease  on  its  part  to  be  observed  and  kept.  The  termination 
is  claimed  to  have  been  reached :  1st.  By  the  appointment  of 
the  temporary  receivers ;  and  2d.  By  the  actual  insolvency 
of  the  corporation.  Second.  By  the  failure  of  the  Manhattan 
Company  to  pay  the  taxes  levied  and  imposed.  Third.  By 
reason  of  its  not  performing  certain  other  stipulations  and 
agreements  in  the  lease ;  and  fourth.  By  supplemental  peti- 
tion presented  since  the  argument  upon  the  original  appli- 
cation, the  grounds  of  which  have  just  been  stated,  the 
restoration  of  the  property  is  sought  for  the  reason  that  the 
Manhattan  Railway  Company  is  now  in  default  ninety  days 
upon  its  payments,  and  that  the  petitioner  is  consequently 
entitled  to  a  surrender  of  the  property. 

Before  discussing  the  questions  presented  it  is  proper  to 
state  that  when  the  lease  was  made  the  individuals  who  largely 
controlled  the  New  York  Elevated  Railroad  Company  were 
the  same  persons  who  controlled  the  Manhattan  Company. 
The  ability  of  the  Manhattan  Company  to  fulfill  the  obliga- 
tions imposed  by  the  lease  depended,  as  was  well  known  by 
the  lessors,  upon  its  success  in  business.  It  had  no  capital, 
as  has  been  before  stated,  except  the  leases.  Its  stock  — 
$13,000,000  —  had  been  all  transferred  to  the  New  York  and 
Metropolitan  Companies  in  payment  for  such  leases.  That 
stock  has  largely  been  placed  upon  the  market  and  sold,  and 
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is  now  held  by  persons  not  stockholders  in  the  lessor  compa- 
nies, so  that  if  this  application  succeeds,  whatever  of  value 
such  stock  represents  will  be  most  summarily,  and  as  it  were 
by  a  single  stroke  of  the  pen,  wiped  out  forever.  This  fact 
is  not  stated  as  an  answer  to  the  present  application,  for  if  the 
relief  asked  by  the  New  York  Company  is  stipulated  in  the 
bond  it  must  be  afforded,  but  the  gravity  of  the  consequences 
certainly  requires  great  care  and  caution  in  the  conclusion  to 
be  reached. 

The  grounds  of  the  application  will  be  considered  in  the 
order  already  stated,  and  in  their  discussion  several  facts  in 
addition  to  those  which  have  been  narrated  will  be  mentioned. 

First.  Has  the  term  ended  by  reason  of  the  appointment 
of  temporary  receiver,  or  the  actual  insolvency  of  the  Man- 
hattan Company,  if  it  is  insolvent  ? 

The  argument  urged  in  favor  of  an  affirmative  answer  to 
the  first  branch  of  this  question  is  founded  upon  the  hdbendum, 
clause  of  the  lease,  which  provides :  "  The  Manhattan  Company 
and  its  successors "  may  have  and  hold  "  the  said  railways, 
premises  and  appurtenances  *  *  *  for  the  term  of  nine 
hundred  and  ninety-nine  years  from  the  date  of  organization 
of  the  Manhattan  Company,  to  wit,  November  first,  eighteen 
hundred  and  seventy-five,  or  so  long  as  it  shall  continue  to 
exist  as  a  corporation,  and  be  capable  of  exercising  all  the 
functions  herein  stipulated  on  its  behalf ;  "  and  such  argument 
is  in  brief  this:  An  order  has  been  issued  in  this  action, 
enjoining  and  restraining  the  Manhattan  Company,  its  officers 
and  agents,  from  interfering  with  its  corporate  propertv,  and 
placing  such  property  in  the  hands  of  temporary  receivers,  as 
provided  by  section  1188  of  the  Code  of  Civil  Procedure, 
and  therefore  the  company  is  not  now  capable  of  exercising 
the  functions  stipulated  and  provided  for  in  the  lease.  The 
soundness  of  this  argument  depends,  of  course,  upon  the 
meaning  of  the  clause  in  the  lease  which  has  just  been  given. 
Did  the  contracting  parties  intend  that  any  order  made  by 
any  court  or  judge  which  had  power  to  grant  it,  and  which 


NEW  YORK  PRACTICE  REPORTS.  25 


New  York  Elevated  Railroad  Co.  agt.  Manhattan  Railway  Co. 

temporarily,  and  perhaps  erroneously,  disabled  the  Manhattan 
Company  from  fulfilling  its  obligations  under  the  lease,  should 
at  once  put  an  end  to  its  existence ;  or  did  they  contemplate  a 
termination  thereof  only  with  the  existence  of  the  corpora- 
tion, or  the  happening  of  some  other  event,  which,  like  its 
corporate  death,  would  make  the  fulfillment  of  its  stipulation 
a  legal  impossibility  forever  ?  The  former  construction  cer- 
tainly involves  a  most  supreme  trust  by  the  contracting 
parties  in  the  infallibility  of  human  intellect  and  human 
integrity.  The  lease  and  the  tripartite  agreement  are  evi- 
dently the  productions  of  careful  counsel  familiar  with  legal 
proceedings,  who  were  fully  aware  that  during  the  many 
years  they  were  to  continue  the  lessee  company  would  again 
and  again  be  subjected  to  injunctions  and  orders,  which  would 
for  a  time  at  least  suspend  its  functions,  and  during  such 
period  make  the  fulfillment  of  its  stipulations  impossible. 
The  thought,  therefore,  cannot  be  entertained  that  the  parties 
intended  that  the  term  upon  which  property  representing 
millions  of  dollars  depended  should  rest  upon  so  frail  a 
tenure.  The  other  construction  must  therefore  be  adopted, 
because  it  is  evidently  more  in  accordance  with  the  intent  of 
the  parties.  The  expiration  of  the  lease  by  lapse  of  time 
was  first  provided  for,  and  then  another,  which  depended 
upon  the  actual  ability  of  the  corporation  to  fulfill  its  agree- 
ment, to  be  determined  by  its  corporate  existence  and  its 
capacity  to  exercise  the  functions  which  the  lease  provided  it 
should  exercise.  Such  capacity,  however  (applying  to  it  the 
maxim  noscitur  a  lociis),  from  its  joinder  with  the  preceding 
clause  of  the  same  sentence,  is  to  depend  not  upon  a  tempo- 
rary disability,  but  upon  one  which,  like  its  corporate  death, 
makes  it  forever  incapable  of  exercise.  This  conclusion  is 
also  rendered  necessary  by  the  fact  that  other  parts  of  the 
lease  have  carefully  and  distinctly  declared  the  stipulations 
which  the  Manhattan  Company  is  to  keep  and  fulfill,  and  the 
consequences  to  it  from  their  non-fulfillment.  All  these 
agreements  might  be  faithfully  kept,  and  yet  because  a  tem- 
VOL.  LXIII  4 
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porary  injunction,  afterwards  dissolved,  has  for  a  time  tied  its 
hands  and  incapacitated  it  from  fulfilling  its  agreement,  it 
must,  if  the  argument  of  the  petitioning  company  is  sound, 
surrender  its  property  and  estate.  Such  a  conclusion  cannot 
be  adopted.  The  Manhattan  Company  has  not  yet  been  dis- 
solved nor  declared  incapable  of  fulfilling  its  covenants.  The 
issues  involving  that  result  remain  to  be  tried  in  the  mode 
prescribed  by  law.  For  the  protection  and  security  of  all 
persons  interested  in  the  corporation,  the  court  has  taken  its 
property  for  preservation,  to  use  the  language  of  the  statute 
(Code,  sec.  1788),  "until  final  judgment  is  entered."  It  is 
impossible  that  the  step  which  the  law  authorizes  to  be  taken 
—  using  again  its  own  language  —  "to  preserve  the  prop- 
erty," shall  destroy  it.  Such  a  result  the  parties  to  the  agree- 
ment never  contemplated,  and  such  a  holding  would  defeat  an 
express  enactment  of  the  law-making  power  of  the  state. 

It  is  claimed,  however,  that  even  though  the  appointment 
of  the  receivers  has  not  terminated  the  lease,  that  the  Man- 
hattan company  is  actually  insolvent,  and  that  consequently 
its  term  is  ended,  because  it  is  no  longer  "  capable  of  exer- 
cising all  the  functions "  stipulated  in  the  lease  on  its  part  to 
be  observed  and  kept.  This  proposition  presents  the  second 
ground  upon  which  the  expiration  of  the  lease  is  claimed, 
and  it  again  involves  the  meaning  of  the  clause  in  the  lease, 
which  has  already  been  partially  discussed.  In  what  sense  is 
the  word  "  capable  "  therein  used  ?  Was  the  lease  to  expire 
whenever,  from  financial  embarrassment,  the  company  was 
unable  to  meet  its  engagements,  or  was  it  to  terminate  only 
when  the  corporation,  from  some  legal  cause,  became  incapa- 
ble to  fulfill  its  agreements  ?  From  the  connection  of  this 
expression  by  the  copulative  conjunction  "and,"  with  the 
provision  that  the  lease  should  continue  for  999  years,  "  or  so 
long  as  it  shall  continue  to  exist  as  a  corporation,"  and  from 
the  further  fact  that  the  consequences  of  the  non-fulfillment 
of  its  pecuniary  obligations  to  the  landlord  companies  are 
elsewhere  in  the  same  instrument  distinctly  provided  for  and 


NEW  YORK  PRACTICE  REPORTS.  27 

New  York  Elevated  Railroad  Co.  agt.  Manhattan  Railway  Co. 

stated,  it  has  already  been  intimated  that  it  refers  to  the  legal 
and  not  the  financial  inability  of  the  tenant  company  to  per- 
form its  covenants.  As  the  question  is  one  of  importance,  it 
may  not  be  improper  to  add  in  this  connection  a  few  words 
upon  this  point. 

The  precise  word  used  will  be  noted.  It  is  " capable"  and 
the  clause  containing  it  reads,  "  or  so  long  as  it  shall  continue 
to  exist  as  a  corporation  and  be  capable  of  exercising  all  the 
functions  herein  stipulated  on  its  behalf."  There  is,  it  seems 
to  me,  both  in  law  and  in  common  speech,  a  difference 
between  the  words  "  capable "  and  "  able."  An  individual, 
for  instance,  may  be  capable  of  conveying  or  devising  prop- 
erty, though  he  may  not  be  able  to  do  so  because  he  has  none ; 
he  may  also  be  capable  of  exercising  the  functions  of  a  citi- 
zen, though  from  his  physical  surroundings  he  may  not  be 
able  to  exercise  them.  These  illustrations  show  that  the  word 
"  capable "  has  reference  to  the  legal  capacity  •  of  parties, 
whilst  the  other,  "  able,"  though  sometimes  used  in  the  same 
sense  as  the  former,  involves,  in  addition,  the  exterior  sur- 
roundings. Bouvier  thus  defines  the  word  '"'capacity:" 
"Ability,  power,  qualification  or  competency  of  persons, 
natural  or  artificial,  for  the  performance  of  civil  acts  depend- 
ing on  their  state  or  condition  as  defined  or  fixed  by  law ;  as 
the  capacity  to  devise,  to  bequeath,  to  grant  or  convey  lauds, 
or  to  take  and  hold  lands ;  to  make  a  contract  and  the  like." 
This  definition  completely  covers  the  point  under  discussion. 
The  lease  to  the  Manhattan  Company  continued  for  999  years, 
or  so  long  as  the  corporation  was  legally  capable  of  fulfilling 
its  stipulations  in  the  lease  contained.  No  other  expiration 
and  ending  of  the  term  by  lapse  of  time  is  provided  for, 
though  it  is  true  that  by  subsequent  provisions  of  the  same 
agreement  the  rights  acquired  thereunder  might  become  lost 
and  forfeited  by  the  failure  to  do  that  which  it  had  covenanted 
to  perform. 

In  addition  to  the  difficulties  to  the  surrender  of  the  prop- 
erty on  the  grounds  now  under  consideration,  which  have 
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been  presented,  there  is  also  another.  The  Code  (sees.  1788, 
1789)  defines  the  duties  of  the  trust  which  the  court  has 
assumed  through  its  receivers.  The  primary  object  is  the 
preservation  of  the  property  for  the  benefit  of  those  persons 
or  parties  who  may  be  entitled  thereto.  The  present  proceed- 
ing is  really  an  attempt  to  settle  summarily  on  motion  grave 
questions  between  the  New  York  Elevated  Railroad  and  the 
Manhattan  Railway  Company,  involving  immense  pecuniary 
interests,  concerning  which  the  facts  as  well  as  the  law  are 
disputed.  What  power  has  the  court  to  settle  and  determine 
these  questions  in  this  manner  ?  Do  not  the  constitution  and 
laws  of  the  state  both  require  a  trial  according  to  prescribed 
rules  to  decide  such  complicated  rights  between  parties  ?  If 
the  property  sought  was  still  in  the  possession  of  the  Man- 
hattan Company,  it  is  clear  that  the  petitioner  would  be  com- 
pelled to  institute  a  suit  for  its  recovery.  Has  the  appointment 
of  the  receivers  made  such  a  course  unnecessary  ?  If  by  any 
process  known  to  the  law  the  rights  of  the  Manhattan  Com- 
pany in  the  property  sought  to  be  obtained  by  this  motion 
had  been  adjudged  to  be  ended,  and  the  court  had  taken  pos- 
session of  it  for  the  purpose  of  distribution,  then  in  a  summary 
way  it  could,  doubtless,  ascertain  its  owner  and  award  to  such 
owner  that  which  belonged  to  him.  But  no  such  adjudica- 
tion has  been  made,  and  cannot  be  made  until  the  issues  which 
the  pleadings  in  the  action  present  have  been  disposed  of 
according  to  due  form  of  law.  In  a  land  of  law,  courts  have 
no  arbitrary  power.  The  possessor  of  property  cannot  be 
permanently  deprived  of  its  possession  except  by  proceedings 
which  are  well  defined.  It  is  true  that  the  court  has  taken 
the  property  into  its  custody,  but  it  has  not  yet  determined 
that  the  Manhattan  Company's  rights  therein  have  been 
extinguished,  and  it  is  powerless  so  to  decide  except  by  a  trial 
of  the  action.  This  application,  therefore,  so  far  as  it  depends 
upon  the  alleged  insolvency  of  the  corporation,  must  fail, 
because,  as  the  law  forbids  the  court  to  forever  deprive  it  of 
its  property  upon  that  ground  without  a  trial,  it  cannot 
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indirectly  on  motion  do  in  effect  tfrat  which  is  equivalent 
thereto,  to  wit,  surrender  and  award  it  to  another  as  owner 
for  that  reason,  when  the  insolvency  is  denied,  and  upon  it  a 
trial  according  to  the  regular  course  of  procedure  is  demanded. 
It  is  only  when  the  rights  of  the  Manhattan  Company  have 
been  extinguished  in  the  manner  and  according  to  the  pro- 
ceedings prescribed  by  our  statutes,  can  they  be  permanently 
deprived  of  their  right  to  enjoy  the  property  they  possessed, 
and  until  such  extinguishment  the  court  is  powerless  to  afford 
the  relief  which  the  petitioner  asks. 

As  to  the  alleged  forfeiture  of  the  lease  by  the  failure  of 
the  Manhattan  Company  to  pay  the  taxes  which  have  been 
imposed,  and  which  is  the  second  general  point  the  motion 
presents,  there  are  two  answers,  either  of  which  must  be  fatal 
to  the  demand  of  the  property  upon  that  ground :  First.  The 
petitioner,  the  New  York  Elevated  Railroad  Company,  has, 
by  the  consent  of  its  officers  and  legal  advisers,  approved  and 
urged  the  resistance  to  their  payment,  and  that  which  it  has 
encouraged  cannot  be  claimed  as  a  forfeiture  of  the  lease. 
Second.  The  Manhattan  Company  has  paid  all  taxes  which  it 
is  advised  are  legal,  and  the  attempt  by  lawful  means  to  avoid 
the  payment  of  a  greater  sum  cannot  be  a  violation  of  the 
terms  of  the  lease,  for  it  is  only  required  to  pay  taxes  duly 
and  properly  assessed. 

In  regard  to  the  third  point  made  by  the  petitioner,  the 
non-performance  by  the  Manhattan  Company  of  provisions 
of  the  lease  —  the  keeping  of  the  railroad  of  the  petitioner 
in  repair  and  the  preservation  of  its  property  —  it  is  only 
necessary  to  observe  that  the  affidavits  upon  this  point  are  too 
conflicting  to  justify  a  conclusion  upon  the  facts,  and  the 
remedy  must  be  sought  by  action. 

The  concluding  and  fourth  ground  upon  which  the  peti- 
tioner's right  to  recover  possession  of  the  property  is  based, 
is  that  the  Manhattan  Company  is  now  in  default  for  the  non- 
payment of  its  rent,  and  has  been  for  the  space  of  ninety 
days,  which  default,  by  the  express  terms  of  the  lease,  works 
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a  forfeiture  of  the  estate,  and  justifies  a  re-entry  and  resump- 
tion of  possession  by  the  New  York  Company.  Without 
discussing  now  the  power  of  the  court  to  afford  relief  for  the 
reasons  already  stated,  or  how  far  the  injunction  and  receiver- 
ship in  this  action  would  prevent  a  forfeiture,  the  answers 
which  the  Manhattan  Company  and  the  receivers  have  made 
thereto  will  be  at  once  considered. 

On  the  2d  day  of  July,  1881,  a  suit  was  commenced  in  the 
superior  court  of  the  city  of  New  York  by  the  petitioner,  the 
New  York  Elevated  Railroad  Company,  as  plaintiff,  against 
the  Manhattan  Railway  Company  as  defendants,  in  which 
action  an  injunction  order  was  obtained,  which  is  still  in  force, 
whereby  the  Manhattan  Company,  its  officers,  agents,  attor- 
neys and  servants  "were  enjoined  from  parting  with  any 
moneys  then  in  their  possession  or  under  their  control,  or  under 
the  control  of  the  said  Manhattan  Railway  Company,  which 
had  been  received  or  might  thereafter  be  received  by  it  from 
passenger  or  other  traffic  on  any  of  the  railways  of  the  said 
New  York  Elevated  Railroad  Company,  except  as  required 
strictly  for  the  operation  of  the  railways  belonging  to  said 
New  York  Elevated  Railroad  Company  and  leased  to  the  said 
Manhattan  Railway  Company."  It  is  difficult  to  see  how  the 
petitioner  is  in  a  position  to  enforce  a  forfeiture  arising  from 
the  non-payment  of  money,  when  it  has  itself  enjoined  the 
tenant  company  from  using  the  principal  part  of  its  revenue 
for  any  such  purpose.  Waiving,  however,  this  point,  there  is 
another  of  great  importance  also  made  by  said  answers  of  the 
Manhattan  Company  and  the  receivers,  which  will  now  be 
stated. 

It  will  be  remembered  that  the  capital  stock  of  the  Manhat- 
tan Company  is  $13,000,000.  This  entire  stock  was  trans- 
ferred and  given  to  the  New  York  Company  and  the  Metro- 
politan Company  in  professed  payment  of  the  leases  made  to 
the  Manhattan  Company  —  $6,500,000  to  each.  It  is  true  this 
was  not  directly  done,  for  the  form  was  the  execution  of  two 
bonds  by  the  Manhattan  Company  of  $6,500,000  each,  the  one 
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to  a  trustee  for  the  benefit  of  the  New  York  Company,  and 
the  other  to  a  trustee  for  the  benefit  of  the  Metropolitan, 
which  bonds  were  exchangeable  for  the  stock  of  the  Manhattan 
Company  at  par,  and  such  exchange  was  immediately  made. 
The  directors  of  the  Manhattan  Company  were  persons  who 
were  directors  of  the  other  two  companies.  By  the  terms 
of  the  lease  the  Manhattan  Company  was  to  pay  the  bonded 
debt  of  the  other  companies,  with  the  interest,  and  also  an 
annual  dividend  of  ten  per  cent  on  the  capital  stock  of  the 
lessor  companies  in  quarter-yearly  payments.  The  plain  effect 
of  this  transaction  is  manifest.  The  lessor  companies,  being 
the  owners  of  the  stock  of  the  lessee  company,  and  their  direc- 
tors being  its  directors,  the  individuals  owning  the  stock  of 
the  former  really  agreed  with  themselves  to  pay  to  themselves 
a  large  and  liberal  rental  for  the  use  by  themselves  of  their 
own  property.  This  was  the  real  transaction,  but  as  individu- 
als were  concealed  under  the  cloak  of  corporations,  the  appa- 
rent transaction,  which  the  general  public  would  only  be  apt 
to  see,  was  a  leasing  from  two  independent  corporate  bodies 
to  a  third  equally  independent.  Such  leasing,  however,  was 
at  a  rental,  which,  if  the  estimates  of  the  earning  capacity  of 
the  leased  roads  submitted  upon  this  motion  by  the  petitioner 
to  prove  the  bankruptcy  of  the  tenant  company  are  accurate, 
it  was  impossible  for  such  company  to  pay.  The  individuals 
who  had  thus  extracted  the  life  from  the  lessee  company  by 
the  provisions  for  the  payment  to  themselves  of  liberal  divi- 
dends, and  the  absorption  of  its  entire  stock,  proceeded  to 
divide  and  did  divide  such  stock  among  themselves,  and  then 
disposed  of  it  to  the  general  public,  thus  shifting  the  burden 
of  paying  rent  from  themselves  to  others,  and  actually  receiv- 
ing from  such  strangers  to  the  original  transaction  large  sums 
for  the  privilege  of  assuming  burdens  they  could  not  discharge, 
and  which  could  only  result  in  the  restoration  to  them  of  the 
property  leased,  and  the  absolute  loss  to  the  buyers  of  Man- 
hattan stock  of  their  whole  purchase-price.  To  recover  pay- 
ment for  this  stock  from  the  two  lessor  companies,  an  action 
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is  now  pending  in  the  United  States  circuit  court  for  the 
southern  district  of  New  York,  brought  by  John  C.  Watson,  a 
stockholder  of  the  Manhattan  Company,  to  which  suit,  by 
permission  of  this  court,  the  receivers  appointed  in  this  action 
are  parties.  The  existence  of  this  action  and  the  grave  ques- 
tion which  it  presents  are  urged  by  the  Manhattan  Company 
and  the  receivers  as  reasons  why,  in  advance  of  the  determina- 
tion thereof,  this  court  should  not  surrender  the  property  it 
holds  by  its  receivers. 

It  would,  perhaps,  be  improper  to  express  an  opinion  upon 
the  merits  of  this  action  further  than  to  say  that  it  presents 
reasonable  grounds  for  judicial  inquiry.  As  a  rule  stock  pur- 
chased of  a  corporation  must  be  paid  for  either  in  cash  or  its 
equivalent,  and  if  not  so  paid  for  the  money  which  it  repre- 
sents can  be  recovered.  The  answer  of  the  petitioning 
company  is,  of  course,  that  the  stock  was  paid  for  by  the  lease 
which  it  gave.  Whether,  however,  this  was  a  lona  fide 
exchange  of  a  substantial  thing  which  the  law  can  treat  and 
regard  as  a  payment  for  the  stock  transferred,  or  the  contrary, 
is  the  point  which  that  suit  presents.  Leaving  out  of  view 
the  very  grave  question  of  the  power  of  the  lessor  companies 
to  lease  its  roads,  and  of  the  lessee  company  to  accept  them  — 
which  is  not  considered  because  not  presented  nor  argued,  but 
which  leases,  if  illegal,  because  ultra  vires,  would  leave  the 
stock  of  the  Manhattan  Company  entirely  unpaid  for  —  is  it 
not  most  apparent  that  the  innocent  holders  and  purchasers 
of  stock  of  the  Manhattan  Company  have  grave  questions  to 
submit  to  the  courts  both  as  against  the  lessor  companies  and 
also  their  stockholders  who  placed  the  Manhattan  stock  upon 
the  market  to  their  great  injury?  It  is  enough  for  present 
purposes,  without  passing  directly  upon  the  merits  of  the 
"Watson  suit,  to  say  that  that  which  is  unjust  is  unlawful,  and 
for  every  unlawful  act  done  to  another  to  his  injury  the  law 
affords  a  remedy.  "Whether  any  of  the  apparently  bald  facts 
which  have  been  mentioned  can  be  explained  so  as  to  give 
them  a  different  color  is  a  question  for  the  trial.  As  they 
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appear  upon  this  motion  to  me  it  is  plain  that  they  should  not 
be  ignored  and  the  property  asked  for  surrendered  upon  the 
ground  of  non-payment  of  obligations  incurred  by  the  lease, 
when,  perhaps,  a  trial  of  the  action  pending  may  determine 
that  the  Manhattan  Company  is  not  a  debtor  to,  but  a  creditor 
of  the  petitioner. 

Thus  far  the  questions  which  this  application  involves  have 
been  considered  upon  their  merits  and  a  conclusion  adverse  to 
the  relief  sought  has  been  reached.  There  is  another  ground, 
however,  upon  which  the  petition  should  be  denied.  Con- 
fessedly it  is  one  addressed  to  the  discretion  of  the  court. 
In  The  People  agt.  The  Erie  Railway  Company  (54  How., 
59)  I  expressed  an  opinion  adverse  to  the  disposal  of  grave 
and  difficult  questions  of  law  and  of  fact  upon  motion  rather 
than  by  action,  and  in  that  case  refused  the  relief  sought  upon 
that  ground,  leaving  the  party  petitioning  to  his  remedy  by 
action.  There  is  nothing  to  distinguish  this  motion  favorably 
from  the  one  to  which  allusion  has  just  been  made.  On  the 
contrary,  the  present  presents  graver  legal  difficulties,  more 
controverted  questions  of  fact  and  much  severer  consequences 
than  the  other.  In  adhering  to  a  former  opinion,  and  deny- 
ing this  application  upon  the  ground  that  the  granting  thereof 
would  not  be  a  wise  exercise  of  judicial  discretion,  I  follow 
convictions  long  since  carefully  adopted,  strengthened  by  subse- 
quent reflection  and  in  accordance  with  judicial  precedents 
(Angel  agt.  Smith.  9  Yes.  Jr.,  335  ;  see  opinion  of  lord  ELDEN, 
p.  338 ;  Emperingham  agt.  Short,  3  Hare,  461,  469,  470 ; 
Hauselt  &  Schroeder  agt.  Velmar,  3  Weekly  Dig.,  31 ;  Iselin 
&  Hunter  agt.  Port  Royal  R.  R.  Co.,  6  Weekly  Dig.,  130 ; 
Palys  agt.  Jewett,  32  N.  J.  Eq.,  302).  To  the  general  objec- 
tion of  deciding  such  grave  questions  as  this  application 
involves  so  summarily  is  added  one  growing  out  of  the 
i/riparte  agreement  hereinbefore  detailed.  A  sort  of  quasi 
partnership  was  thereby  formed  between  the  three  contract- 
ing parties.  The  Metropolitan  Company  joins  its  objections 
to  those  of  the  Manhattan  Company,  and  protests  against  the 
VOL.  LXIII  5 
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granting  of  the  petition,  and  claims  the  right  to  be  heard  by 
a  formal  suit  upon  the  issues  which  have  been  presented. 
Their  request  is  reasonable  and  the  relief  asked  for  must  be 
denied  upon  the  ground  of  discretion  also,  without  prejudice, 
however,  to  the  right  of  the  petitioner  to  bring  an  action 
against  the  receivers,  leave  to  do  which  will  be  granted. 


SUPKEME  COUKT. 
JAMES  O.  HOPPER  agt.  MORRIS  SMITH. 

Damages  —  measure  of,  in  action  by  pledgor  against  pledgee  for  wrongful  sale 

of  pledge. 

On  the  10th  day  of  March,  1874,  H.  being  indebted  to  S.  in  the  sum  of  forty- 
one  dollars  and  fifty  cents,  delivered  to  him  a  receiver's  certificate  of  the 
N.  Y.  and  O.  M.  R.  R.  Co.,  by  which  it  was  certified  that  the  bearer  of 
it  was  entitled  to  receive  out  of  the  assets  of  said  road  as  they  came 
into  the  hands  of  the  receivers,  $100  and  interest.  S.,  when  he  took  the 
certificate,  agreed  that  when  the  debt  was  paid  he  would  deliver  it  to 
H.,  or  if  collected  he  would  pay  the  balance  to  him  after  deducting  the 
costs  of  collection.  In  December,  1879,  H.  tendered  to  S.  his  debt  and 
interest,  and  demanded  the  certificate,  which  S.  did  not  deliver,  say- 
ing he  had  sold  it.  In  an  action  by  H.  against  S. : 

Held,  that  H.  was  entitled  to  recover  the  value  of  the  certificate  as  of  the 
time  of  the  tender  to  S.  of  the  amount  of  his  debt  and  demand  of  the 
certificate. 

The  sale  by  S.  in  March,  1878,  was  not  of  itself  a  conversion  and  did  not, 
against  the  will  of  H.,  create  a  cause  of  action  in  his  favor  against  S., 
for  the  conversion  of  the  certificate  so  as  to  require  H.'s  damages  to  be 
the  value  of  the  certificate  at  that  time,  with  interest.  On  the  contrary, 
the  cause  of  action  did  not  accrue  until  the  demand  and  refusal,  and 
the  measure  of  damages  is  the  value  at  that  time. 

The  stock  cases,  Markham  agt.  Jandon  (41  N.  Y.,  285),  Baker  agt.  Drake 
(53  N.  Y.,  211),  Oruman  agt.  Smith  (81  N.  Y.,  25),  and  the  cases  of 
sales  by  factors,  cited  and  distinguished. 

Steuben  Circuit,  January,  1882. 
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MOTION  by  defendant  for  new  trial  on  minutes  after  verdict, 
ordered  for  plaintiff  at  the  circuit. 

The  facts  are  all  stated  in  the  opinion  excepting  that  it 
appeared  by  the  defendant's  testimony  that  a  few  weeks  after 
he  sold  the  certificate  he  notified  plaintiff  of  the  sale. 

D.  M.  Page,  for  defendant,  claimed  that  the  measure  of 
damages  was  the  market-price  of  the  certificate  at  the  time 
plaintiff  had  notice  of  the  sale,  or  within  a  reasonable  time 
thereafter,  for  plaintiff  to  replace  the  certificate  with  interest 
and  cited  Gruman  agt.  /Smith  (81  N~.  Y.,  25),  Baker  agt. 
Drake  (66  N.  Y.,  518),  Id.  (53  N.  Y.,  211),  Ormsby  agt. 
Vt.  C.  M.  Co.  (56  N.  F.,  623). 

George  B.  Bradley,  for  plaintiff,  insisted  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the  certificate  as  of  the 
time  of  the  tender  to  the  defendant  of  the  amount  of  the 
debt  and  demand  of  the  certificate. 

RUMSEY,  J.  —  On  the  10th  day  of  March,  1874,  the  plain- 
tiff, being  indebted  to  defendant  in  the  sum  of  forty-six  dol- 
lars and  fifty  cents,  delivered  to  the  defendant  a  receiver's 
certificate  of  the  New  York  &  O.  M.  R.  R.  Co.,  by  which  it 
was  certified  that  the  bearer  of  it  was  entitled  to  receive,  out 
of  the  assets  of  said  road,  as  they  come  into  the  hands  of  the 
receivers,  $100  and  interest.  The  defendant,  when  he  took 
the  certificate,  agreed  that  wher  the  debt  was  paid  he  would 
deliver  it  to  the  plaintiff,  or  if  collected,  he  would  pay  the 
balance  to  plaintiff  after  deducting  the  costs  of  collection. 
In  December,  1879,  plaintiff  tendered  to  defendant  his  debt 
and  interest,  and  demanded  the  certificate,  which  defendant 
did  not  deliver,  saying  he  had  sold  it.  At  that  time  the  value 
of  the  certificate  was  its  face  and  interest,  which  was  $149.67. 

The  defendant  proved  at  the  trial  that  he  sold  the  certificate 
in  the  city  of  New  York,  in  March,  1878.  He  offered  to 
show  the  market  value  of  it  at  that  time,  and  for  several 
months  after.  This  was  excluded  on  plaintiff 's  objection,  and 
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no  other  facts  appearing,  a  verdict  was  ordered  for  the  plain- 
tiff for  the  value  of  the  certificate  at  the  time  of  the  tender, 
deducting  the  amount  of  the  debt.  Defendant  now  moves 
for  a  new  trial.  The  only  question  presented  is,  what  was 
the  proper  measure  of  damages.  The  defendant  insists  that 
the  measure  of  damages  was  the  value  of  the  certificate  at 
the  time  of  its  sale  by  him,  and  interest  to  the  day  o~f  trial, 
deducting  the  debt ;  while  the  plaintiff  claims  that  the  rule 
adopted  at  the  trial  was  the  correct  one.  The  case  is  a  very 
interesting  one,  not  on  account  of  the  sum  at  issue,  but 
because  the  questions  involved  are  important,  and  because  of 
the  thorough  manner  in  which  they  have  been  presented  by 
counsel. 

The  argument  of  the  defendant  is,  that  the  sale  by  him  in 
March,  1878,  was  a  conversion ;  that,  immediately  upon  the 
sale,  a  right  of  action  for  the  conversion  accrued  to  the  plain- 
tiff, and  that  the  rule  of  damages  is  the  market  value  of  the 
property  at  the  time  of  the  conversion,  with  interest. 

It  is  to  be  remarked,  in  the  first  place,  that  this  is  not  a  case 
of  a  mere  naked  tort  —  an  illegal  and  wrongful  usurpation  by 
defendant  of  control  over  the  chattel  of  plaintiff  —  but  the 
defendant  was  lawfully  in  possession  of  the  certificate  at  the 
time  he  sold  it,  and  had  the  right  to  control  it  to  some  extent, 
and  to  hold  it  as  against  plaintiff.  And  not  only  had  he  the 
right  to  hold  it,  but  he  had  a  special  property  in  it,  more  than 
a  mere  lien,  and  which  he  continues  to  have,  although  he  may 
have  lost  the  possession  (Story  on  Bailments,  sees.  303-321, 
324),  and  which  he  may  assert  even  against  the  general  owner. 
So  long  as  this  special  property  exists,  it  necessarily  carries 
with  it  the  right  of  possession,  and  while  that  right  continues 
trover  cannot  be  maintained  against  the  person  who  has  it. 

The  sale  therefore  by  the  pledgee  of  the  stock  is  not  a 
conversion  of  it,  unless  thereby  the  contract  of  pledge  is 
absolutely  determined,  and  all  the  right  of  the  pledgee  at  an 
end,  and  the  pledgor  revested  with  the  property  and  right  of 
possession. 
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That  a  mere  sale  and  delivery  of  the  pledge  by  the  pledgee 
does  determine  the  contract  of  pledge  ipso  facto,  and  without 
more  entitle  the  pledger  to  recover  the  pledge  in  an  action  for 
its  conversion,  where,  by  the  terms  of  the  contract,  the  pledgor 
was  not  entitled  to  have  the  pledge  restored  to  him  until  his 
debt  was  paid,  does  not  seem  to  have  been  decided  in  this 
state.  Judge  STORY,  in  his  works  on  Bailments,  considers  the 
question  as  an  open  one  (Story  on  Bailments,  sec.  324).  In 
the  English  courts,  the  rule  seems  to  be  that  a  sale  of  the 
pledge  does  not  determine  the  contract,  and  is  not  a  conversion 
of  the  pledge  (Donald  agt.  Suckling,  L.  R.,\  Q.  J3.y  585 ; 
Holiday  agt.  Holgate,  L.  R.,  3  Exch.,  299).  The  question 
has  been  examined  by  the  supreme  court  of  the  United  States 
in  a  recent  case,  in  which  that  court  held  that  when  the 
pledgee  had  improperly  sold  the  pledge  the  pledgor  could  not 
recover  it  from  the  purchaser  without  tendering  the  amount 
of  his  debt  (Talty  agt.  Freedmans1  Savings  and  Trust .  Co., 
93  U.  S.,  321).  The  principle  underlying  this  decision  must 
be  that  the  sale  did  not  determine  the  contract  of  pledge  and 
revest  the  right  of  possession  in  the  pledgor. 

The  question  is  examined  by  Mr.  Bigelow  in  a  note  to  Don- 
ald agt.  Suckling  (supra;  Jfigelow's  Log.  Cos.  on  Torts, 
434-439).  Judge  COOLEY,  in  his  work  on  Torts,  says  that  it 
is  settled  that  a  sale  by  the  pledgee  does  not  terminate  the 
bailment  so  as  to  render  him  liable  for  a  conversion  (Cooley  on 
Torts,  453).  The  same  rule  is  laid  down  in  Edwards  on  Bail- 
ments, at  section  267.  The  rule  laid  down  in  these  cases  is 
not  in  conflict  with  decided  cases  in  this  state.  The  stock 
cases  (Markham  agt.  Jaudon,  41  N.  Y.,  235  ;  Baker  agt. 
Drake,  53  N.  Y.,  211 ;  Gruman  agt.  Smith,  81  N.  7.,  25), 
and  cases  like  those  mentioned,  are  entirely  different,  because 
in  those  cases  the  stock  was  held  by  the  pledgee  subject  to  the 
order  of  the  pledgor,  and  for  the  express  purpose  of  being 
sold  at  his  direction,  and  the  unauthorized  sale  was  an  entire 
destruction  of  the  contract  and  rendered  a  demand  unneces- 
sary (Cooley  on  Torts,  453).  Nor  do  the  cases  of  sales  by 
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factors  and  agents  conflict  with  the  rule.  The  factor  or  agent 
has  no  property  in  the  goods,  and  any  dealing  by  them  with 
the  goods  not  authorized  by  the  owner  determines  the  right  to 
possession  and  revests  it  in  the  owner  (Donald  agt.  Suckling, 
supra). 

All  the  cases  in  this  state  involving  the  right  of  a  pledgee 
X)  maintain  trover  for  a  sale  of  the  pledge  are  stock  cases,  or 
cases  in  which  the  debt  had  been  tendered  or  had  been 
extinguished. 

Outside  of  authority,  the  rule  that  a  sale  by  the  pledgee  is 
not  ipso  facto,  a  conversion  seems  to  be  good  sense.  The 
rights  of  the  parties  are  based  upon  the  contract.  The  sale 
by  the  pledgee  is  wrongful.  If  that  sale  in  and  of  itself 
determines  the  contract  without  more,  then  the  pledgee,  by 
his  wrongful  act,  may  rescind  his  contract  in  spite  of  the  wish 
of  the  other  party  to  it.  I  am  not  aware  of  any  other  case  in 
which  this  can  be  done,  and  I  can  conceive  of  no  reason  for 
permitting  it  in  this  case.  It  may  be  for  the  interest  of  the 
pledgor  to  keep  his  contract  alive,  and,  if  it  is  so,  I  cannot  see 
why  he  may  not  do  it.  The  maxim  that  no  one  shall  take  any 
advantage  by  his  own  wrongful  act,  may  fairly  apply  to  this 
case,  and  we  may  hold  that,  although  the  unlawful  sale  does 
not  per  se  operate  as  a  conversion,  yet  the  pledgor  may,  at  his 
option,  so  consider  it,  and  that  he  may  regard  the  contract  as 
at  an  end,  tender  or  offer  to  pay  his  debt  and  demand  his 
pledge,  or  may  sue  for  damages  for  the  sale.  I  think*  the  cases 
sustain  that  rule,  and  that  it  reconciles  the  cases  which  other- 
wise appear  to  conflict,  but  do  not  in  fact  (Strong  agt.  Nat. 
Mich.  £kg.  Ass.,  45  N.  Y.,  718  ;  Bryan  agt.  Baldwin,  52  N. 
Y.,  232).  I  do  not  think  that  the  plaintiff  was  called  upon  to 
notify  defendant  of  his  disaffirmance  of  the  sale  at  the  time 
defendant  told  him  of  it  at  the  depot.  There  is  no  pretense  of 
any  estoppel.  Nothing  has  occurred  to  give  defendant  reason 
to  believe  that  the  contract  was  waived,  and  he  took  no  action 
afterwards  on  the  strength  of  plaintiff's  silence.  As  long  as  the 
contract  was  in  force  both  parties  were  bound  by  it.  The 
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plaintiff  might  rely  upon  it,  and  the  defendant  must  keep 
ready  to  perform  it.  Neither  party  by,  his  own  act  simply 
could  free  himself  from  its  obligations.  The  sale  then  by  the 
defendant  in  March,  1878,  was  not  of  itself  a  conversion,  and 
did  not,  against  the  will  of  the  plaintiff,  create  a  cause  of 
action  in  his  favor  against  the  defendant  for  the  conversion  of 
the  certificate,  so  as  to  require  the  plaintiff's  damages  to  be 
the  value  of  the  certificate  at  that  time  with  interest.  On  the 
contrary,  the  cause  of  action  did  not  accrue  until  the  demand 
and  refusal,  and  the  measure  of  damages  is  the  value  at  that 
time. 

But  if  I  am  wrong  in  this  conclusion,  and  if  the  defendant 
by  his  wrongful  act  terminated  the  contract  before  existing 
in  spite  of  the  plaintiff,  and  left  the  plaintiff  from  that  time 
no  remedy  but  an  action  for  the  conversion  of  the  certificate, 
it  does  not  follow  that  the  rule  of  damages  adopted  by  the 
court  was  wrong. 

The  case  of  Baker  agt.  Drake  (53  N.  T.,  211)  does  not  fix 
an  unvarying  rule  that  the  measure  of  damages  is  in  all  cases 
the  market  value  of  the  property  at  or  near  the  time  of  the 
conversion,  with  interest. 

The  rule  laid  down  in  that  case  is,  that  the  measure  of  dam- 
ages is  a  just  indemnity  to  the  party  injured,  regardless  of  the 
form  of  the  action.  The  object  in  all  cases  is  to  indemnify 
the  injured  party  even  to  the  extent,  if  necessary,  of  giving 
him  the  highest  market-price  to  the  time  of  the  trial  (  Weple 
agt.  Havttamd,  69  N.  T.,  448-450),  and  not  to  permit  him  to 
recover  speculative  or  conjectural  damages. 

The  rule  which  governs  in  such  cases  is  so  fully  and  accu- 
rately laid  down  by  judge  DUEB  of  the  superior  court,  that  I 
need  not  discuss  it  (Suydam  agt.  Jenkins,  3  Sandf.  S:.  C.r 
614-622;  624-629).  In  this  case  the  property  in  suit  was  a 
chose  in  action,  which  entitled  the  holder  to  receive  a  certain 
sum  and  interest.  Prima  facie  that  was,  I  think,  the  value 
of  it  (Booth  agt.  Powers,  56  N.  Y.,  22  ;  Thayer  agt.  Manley,, 
73  N.  Y.,  306).  It  is  fair  to  suppose  that  if  the  defendant 
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had  retained  it,  as  he  ought  to,  the  plaintiff  would  not  have 
parted  with  the  right  to  redeem  it.  The  plaintiff  had  a  right 
to  suppose  that  he  might  redeem  it,  and  he  actually  did  apply 
to  do  so.  A  just  indemnity  to  the  owner  would  give  him  the 
actual  face  value  of  the  certificate  and  interest  within  the  rule 
of  Suydam  agt.  Jenkins. 

The  rule  adopted  in  this  case  is  precisely  that  which  was 
adopted  by  KENT  in  the  case  of  Cortelyou  agt.  Lansing  (2 
Cai.  Cos.,  199-215),  as  the  rule  of  damages  in  a  like  case. 
Although  the  opinion  of  judge  KENT  in  that  case  was  not 
delivered,  it  has  frequently  been  cited,  and  is  stated  by  judge 
FOLGER  to  be  a  correct  exposition  of  the  law  (Booth  agt. 
Powers,  56  N.  I7".,  27,  28).  The  case  has  never  been  over- 
ruled, and  I  am  content  on  this  branch  of  the  case  to  rest  my 
decision  on  the  authority  of  judge  KENT. 

It  is  not  necessary  to  discuss  the  question  as  to  the  form  of 
the  action.  The  facts  are  stated  in  the  complaint,  and  the  law 
awards  to  the  plaintiff  a  just  indemnity  whether  his  action  be 
in  contract  or  in  tort  (Baker  agt.  Drake,  53  N.  Y.,  211-220). 

Upon  bot'h  grounds  discussed  I  think  the  ruling  at  the 
circuit  was  right. 

New  trial  denied,  with  ten  dollars  costs. 


N.  Y.  MARINE  COURT. 
GEORGE  LANE  et  al.  agt.  THEODORE  E.  ARNOLD  et  al. 

Partnerships —  Continuation  of  firm  name  by  survivors  and  legal  represent- 
atives—  Effect  of  statute  —  Laws  of  1833,  chapter  281. 

The  evident  object  of  the  statute  (Laws  1833,  chap.  281)  which  provides 
that  "  no  person  shall  hereafter  transact  business  in  the  name  of  a  part- 
ner not  interested  in  his  firm,"  so  as  to  protect  the  public  from  the 
fraudulent  use  of  firm  names,  and  not  to  invalidate  contracts  otherwise 
legal,  except  in  cases  where  the  policy  of  the  statute  has  been  violated. 

M.  L  and  H.  were  copartners  under  the  name  and  style  of  M.  L.  &  Co. 
M.  died,  leaving  a  will,  whereby  he  appointed  C.  and  E.  his  executors 
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and  legal  representatives,  empowering  them  to  represent,  manage  and 
carry  on  in  his  name,  for  the  benefit  of  his  estate,  his  interests  in  said 
business  of  M  L.  &  Co.  Pursuant  to  this  power  the  surviving  partners 
of  said  firm,  in  conjunction  with  said  C.  and  E ,  continued  the  firm's 
business  under  the  old  firm  name  of  M.  L.  &  Co.,  and  under  such  firm 
name  sold  goods  and  made  contracts: 

Held,  that  the  case  does  not  fall  within  the  mischief  which  the  statute 
was  designed  to  suppress;  nor  is  the  transaction  one  which  the  law 
makers,  by  this  highly  penal  statute,  intended  to  punish  and  invalidate. 

Special  Term,  March,  1882. 

McADAM,  J.  —  The  evidence  shows  that  Pierre  A.  Mayor, 
George  Lane  and  Victor  A.  Hardin  were  copartners,  under 
the  name  and  style  of  Mayor,  Lane  &  Co.  That  thereafter 
Pierre  A.  Mayor  departed  this  life,  leaving  a  last  will  and 
testament,  wherein  and  whereby  he  appointed  Benjamin  L. 
Coffin  and  Richard  T.  Edwards  his  executors  and  legal  repre- 
sentatives, empowering  them  to  represent,  manage  and  carry 
on  in  his  name,  for  the  benefit  of  his  estate,  his  interests  in 
said  business  of  Mayor,  Lane  &  Co.  Pursuant  to  this  power 
the  surviving  partners  of  said  firm  —  George  Lane  and  Victor 
A.  Hardin  —  in  conjunction  with  said  Benjamin  L.  Coffin  and 
Richard  T.  Edwards,  continued  the  firm's  business  under  the 
old  firm  name  of  Mayor,  Lane  &  Co.,  and  under  this  name 
they  sold  and  delivered  to  the  defendants  goods  upon  which 
a  balance  of  $216.99,  with  interest,  is  now  due.  These  facts 
being  conceded,  the  question  has  been  raised  whether  the 
transaction  offends  that  provision  of  the  statute  (1833,  chap. 
281)  which  provides  that  "  no  person  shall  hereafter  transact 
business  in  the  name  of  a  partner  not  interested  in  his  firm." 
It  being  conceded  that  the  plaintiffs  do  not  come  within  any 
of  the  subsequent  statutes  permitting  surviving  partners,  upon 
complying  with  certain  conditions,  to  continue  the  use  of  the 
partnership  name,  an  examination  of  those  statutes  becomes 
unnecessary,  and  reference  need  be  made  only  to  the  one  cited. 

The  evident  object  of  this  statute  was  to  protect  the  pub- 
lic from  the  fraudulent  use  of  firm  names,  and  not  to  invalidate 
VOL.  LXIII  6 
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contracts  otherwise  legal,  except  in  cases  where  the  policy  of 
the  statute  has  been  violated  (See  Verona  Central  Cheese 
Co.  agt.  Murtaugh,  50  N.  I7".,  314 ;  Ward  agt.  Erie  Railway 
Co.,  72  N.  Y.,  196  ;  Zimmerman  agt.  ErJuvrd,  83  N.  Y.,  74 ; 
S.  C.,  60  Sow.  Pr.,  163). 

Pierre  A.  Mayor  was,  at  the  time  of  his  death,  a  member 
of  the  firm,  and  as  such  interested  therein.  Upon  his  death 
he  directed  his  executors  to  continue  the  business  in  his  name. 
They  united  with  the  surviving  members  of  the  firm  in  carry- 
ing out  this  request,  and  thus  Pierre  A.  Mayor's  interest  was 
continued  in  the  firm  and  existed  there  at  the  time  the  trans- 
action in  question  was  had,  as  effectually  to  all  intents  and 
purposes  as  if  Mayor  himself  were  living  (See  btory  on 
Partnership,  sec.  319,  a).  The  executors  of  Mayor  were  his 
legal  representatives  in  respect  to  the  firm's  business.  They 
legally  represented  his  interest,  not  only  in  business,  but  in  all 
his  worldly  affairs.  The  propriety  or  advisability  of  con- 
tinuing a  business  in  this  way  may  be  open  to  criticism,  and 
give  rise  to  many  embarrassing  questions,  but  these  are  mat- 
ters not  now  necessary  to  discuss.  The  case  at  bar  does  not 
fall  within  the  mischief  which  the  statute  was  designed  to 
suppress,  nor  is  the  transaction  one  which  the  law-makers,  by 
this  highly  penal  statute,  intended  to  punish  and  invalidate. 
The  policy  of  the  law  is  to  bring  the  property  of  the  dead 
within  its  protecting  aegis,  rather  than  to  declare  it  forfeited 
by  a  strict  construction  of  a  penal  statute.  The  transaction 
not  being  within  the  spirit  and  intent  of  the  statute,  and  the 
contract  being  otherwise  legal,  it  follows  that  the  plaintiff  is 
entitled  to  judgment. 
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EWEN  MclNTYEE,  respondent,  agt.  WILLIAM  E.  STRONG, 
appellant. 

Limited  liability  companies — personal  liability  of  stockholders — Laws  of  1875, 
chapter  611,  sees.  25  and  37. 

In  an  action  brought  against  a  stockholder  of  a  corporation  organized 
under  the  act  of  June  13,  1875  (Laws  of  1875,  chap.  611,  p.  755)  to  re- 
cover for  the  default  of  the  company  in  payment  of  rent  for  five  quar- 
ters, from  the  1st  day  of  February,  1877,  to  the  1st  day  of  May,  1878, 
at  the  rate  of  $1,000  per  annum,  under  a  lease  for  the  term  of  five  years 
from  the  1st  day  of  January,  1876: 

Held,  that,  within  the  meaning  of  sections  25  and  37  of  the  act,  the  rent 
payable  within  two  years  from  the  time  of  executing  the  lease  and 
delivering  the  premises,  is  recoverable  in  such  action ;  the  rent  accruing 
beyond  that  time  is  not  a  liability  that  can  be  enforced  against  the  indi- 
vidual stockholders. 

General  Term,  January,  1882. 
Before  RUSSELL  and  AENOUX,  JJ. 

APPEAL  from  a  judgment,  entered  on  the  verdict  of  a  jury 
and  from  an  order  denying  a  new  trial. 

Adolphus  D.  Pope  and  Henry  S.  Bennett,  for  appellant. 
William  J.  Gibson,  for  respondent. 

AENOUX,  J.  —  This  action  was  brought  against  a  stock- 
holder of  the  Excelsior  Grain  Binder  Company,  limited,  a 
corporation  organized  under  the  act  passed  June  13,  1875 
(Laws  1875,  chap.  611,^.  755)  for  the  default  of  the  com- 
pany in  payment  of  rent  for  five  quarters  from  the  1st  day  of 
February,  1877,  to  the  1st  day  of  May,  1878,  at  the  rate  of 
$1,000  per  annum.  Plaintiff,  by  lease  under  seal  dated  the 
1st  day  of  January,  1876,  acknowledged  before  the  subscrib- 
ing witness  on  the  26th  day  of  January,  1876,  let  to  said  cor- 
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poration  certain  premises  in  the  city  of  New  York,  for  the 
term  of  five  years  and  four  months  from  date,  and  the  corpo- 
ration entered  into  possession  thereof.  The  defendant  pleaded 
1st,  surrender ;  2d,  that  he  was  not  a  stockholder  when  the 
liability  was  assumed ;  and  3d,  that  under  section  7  of  the 
statute  he  is  not  liable. 

First.  It  must  be  admitted  that  upon  the  printed  case  sub- 
mitted to  the  court,  defendant  made  a  strong  case  of  sur- 
render. The  impecunious  condition  of  the  corporation,  the 
conversation  as  stated  by  the  president  and  corroborated  by 
the  secretary  of  said  corporation,  the  delivery  of  the  key, 
the  letter  of  the  18th  of  August,  1877,  in  which  the  alleged 
agreement  to  surrender  made  in  said  conversation  is  stated, 
and  to  which  plaintiff  never  replied,  tended  to  prove  this. 
On  the  other  hand,  the  corporation  remained  in  possession 
after  the  delivery  of  the  key,  and  plaintiff  denied  making  the 
agreement  to  cancel  the  lease.  This  presented  a  sharp  con- 
flict of  evidence,  which  was  submitted  to  the  jury  by  the 
learned  judge  who  tried  the  cause,  and  whose  charge  was  lucid 
and  comprehensive,  and  not  excepted  to.  The  jury  having 
the  advantage  of  seeing  the  witnesses,  decided  for  plaintiff, 
and  we  do  not  deem  that  there  was  such  a  weight  of  evidence 
in  favor  of  defendant  as  would  warrant  a  reversal  on  that 
ground  ( Westerlo  agt.  De  Witt,  36  N.  F.,  340 ;  Crane  agt. 
Randonine,  55  N.  Y.,  256 ;  East  River  Nat.  Rank  agt. 
Grove,  57  N.  Y.,  598 ;  Roosa  agt.  Smith,  24  Sup.  Ct.  [17 
Eun\  138). 

Second.  It  appears  from  the  evidence  that,  in  or  about 
October,  1875,  defendant  subscribed  for  stock  in  said  cor- 
poration, and  on  the  21st  day  of  January,  1876,  he  received 
a  certificate  for  one  hundred  shares,  for  which  he  then  or 
previously  paid  the  par  value  thereof.  If  we  were  governed 
by  the  date  of  the  lease,  it  might  become  important  to 
determine  the  status  of  defendant  in  relation  to  said  cor- 
poration on  the  1st  day  of  January,  1876,  but  the  date  is  only 
a  formal  part  of  the  instrument,  and  the  presumption  which 


NEW  YORK  PRACTICE  REPORTS.  45 

Mclntyre  agt.  Strong. 

it  affords  of  delivery  is  overthrown  by  the  fact  that  the  copy 
thereof  produced  by  the  plaintiff  was  acknowledged  before 
the  subscribing  witness  on  the  twenty-sixth  day  of  January, 
five  days  after  the  defendant  confessedly  became  a  stock- 
holder in  said  corporation. 

Third.  A  more  important  and  difficult  question  arises  on 
the  third  defense,  that  is,  as  to  the  liability  of  a  stockholder 
on  the  lease  in  question  under  the  twenty-fifth  section  of  said 
act,  which  provides :  "  No  stockholder  shall  be  personally 
liable  for  the  payment  of  any  debt  contracted  by  any  corpora- 
tion formed  under  this  act,  which  is  not  to  be  paid  within  two 
years  from  the  time  the  debt  is  contracted."  The  great  and 
constantly  increasing  number  of  companies  incorporated  under 
the  general  laws  of  the  state  of  New  York,  relating  to  corpo- 
rations, including  almost  the  entire  community,  either  as 
stockholders  or  creditors,  and  give  to  questions  of  this  char- 
acter a  general-  interest,  and  consequently  such  questions 
demand  the  most  careful  consideration.  The  law  has  imposed 
burdens  upon  individual  stockholders  until  the  capital  is  duly 
furnished  (which  has  not  been  done  in  this  case),  to  protect 
creditors  who  trust  the  corporation  on  the  faith  of  a  paid-up 
capital ;  on  the  other  hand  it  protects  such  stockholders  against 
the  unqualified,  unlimited  and  prolonged  liability  of  a  general 
partnership.  Counsel  for  plaintiff  claims  that  defendant  is 
liable  under  section  37  of  said  act.  "In  limited  liability 
companies,  all  the  stockholders  shall  be  severally  individually 
liable  to  the  creditors  of  the  company  in  which  they  are 
stockholders,  to  an  amount  equal  to  the  amount  of  stock  held 
by  them  respectively  for  all  debts  and  contracts  made  by  such 
company,  until  the  whole  amount  of  capital  stock  fixed  and 
limited  by  such  company  has  been  paid  in,"  &c. 

These  two  provisions  as  they  stand,  are  inconsistent,  and 
one  or  the  other  must  yield.  Following  the  rule  of  con- 
struction laid  down  in  respect  to  wills,  we  are  of  the  opinion 
that  section  37  must  be  read  subject  to  section  25.  If  it 
were  otherwise,  so  much  of  section  25,  as  quoted  above,  would 
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be  meaningless,  for  when  the  whole  capital  stock  of  a  limited 
liability  company  is  paid  in,  and  the  conditions  of  the  law 
complied  with,  then  there  is  no  liability  whatever  upon  the 
individual  stockholders,  however  brief  the  credit  given  to  the 
corporation  may  be ;  so  that  section  25  must  govern  this  case. 

We  then  recur  to  the  question,  was  the  debt  in  quession  to 
be  paid  within  two  years  from  the  time  it  was  contracted  ? 

The  defendant's  counsel  declared  that  as  the  lease  is  for  five 
years,  no  liability  is  imposed  whatever  upon  the  stockholder. 
Plaintiffs  counsel  contends  that  each  quarter  is  a  new  con- 
tract, and  that  no  part  of  the  lease  is  beyond  the  statutory 
limitation.  To  support  this  view  he  cites  Garrison  agt.  Howe 
(17  N.  Y.,  465). 

That  was  an  action  brought  to  recover  against  a  trustee  for 
failure  to  report.  Plaintiff  had  made  a  contract  to  deliver  cer- 
tain chattels  from  time  to  time,  and  the  company,  on  their 
receipt,  were  to  give  time  obligations.  "When  the  report  was 
due  the  company  did  not  owe  plaintiff  anything  under  the 
contract.  Subsequently  he  made  a  delivery  for  which  the 
company  failed  to  pay.  There  is  a  broad  distinction  between 
that  case  and  the  case  at  £ar.  There  the  contract  was  execu- 
tory on  the  part  of  the  plaintiff ;  here  it  is  executed.  The 
defendant's  counsel  contends  that  as  the  lease  was  for  five 
years,  it  is  wholly  beyond  the  statute.  This  view  is  equally 
fallacious.  The  true  rule  lies  between  these  extremes.  The 
rent  payable  within  two  years  from  the  time  of  executing  the 
lease  and  delivering  the  premises  is  recoverable  in  this  action ; 
the  rent  accruing  beyond  that  time  is  not  a  liability  that  can 
be  enforced  against  the  individual  stockholders. 

What  constitutes  a  debt  within  the  meaning  of  the  various 
manufacturing  acts,  has  had  many  and  contradictory  decisions 
(see  Thompsons  Liability  of  Stockholders,  sees.  57,  58) ;  but 
when  a  debt  is  contracted,  has  been,  so  far  as  we  have  ascer- 
tained, only  adjudicated  in  Garrison  agt.  Howe  (supra), 
which  does  not  apply,  and  in  Lewis  agt.  Ryder  (13  JL55.,  1), 
which  throws  no  light  upon  the  question. 
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The  judgment  and  order  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event, 
unless  the  plaintiff,  within  ten  days  after  the  entry  of  an 
order  herein,  stipulates  to  reduce  the  judgment  to  $750,  with 
costs,  interest  and  proper  allowances,  in  which  case  the  judg- 
ment and  order  are  affirmed,  without  costs  to  either  party. 


SUPKEME  COURT. 

WILLIAM  C.  LAMPKIN  and  ALFRED  S.  FOSTER  agt. 
WILLIAM  B.   DOUGLASS. 

Attachment  —  What  the  affidavit  on  which  it  is  asked  must  state  and  show  — 
Code  of  Civil  Procedure,  section  636. 

An  affidavit  on  which  an  attachment  is  asked  is  defective  where  it  doea 
not  state,  as  section  636  of  the  Code  of  Civil  Procedure  requires,  that 
the  plaintiffs  are  entitled  to  recover  the  sum  therein  alleged  to  be  due 
to  them  ' '  over  and  above  all  counter-claims  ;  "  and  it  is  not  sufficient 
to  allege  that  such  sum  is  due  to  them  "over  and  above  all  discounts 
and  set-offs." 

An  affidavit  is  defective  where  it  fails  to  show  that  the  demand  is  due  to 
the  plaintiffs  over  and  above  all  counter-claims  known  to  them. 

As  the  knowledge  of  the  plaintiff  who  applies  for  an  attachment  must  be 
shown,  he  personally  must  make  the  affidavit,  or  if  made  by  some  other 
person,  such  facts,  at  least,  should  be  stated  as  satisfy  the  court  that 
the  plaintiff  has  no  knowledge  upon  the  subject,  because  the  entire 
transaction  was  with  the  affiant. 

Where  his  sureties  in  an  undertaking,  instead  of  signing  at  the  foot  of 
the  undertaking,  each  signed  his  own  affidavit  of  justification,  which 
was  on  the  same  page  with  the  undertaking,  both  sureties  appearing 
before  a  notary  public,  who  certified  that  they  knew  them  "to  be  the 
persons  described  in  and  who  executed  the  above  undertaking,  and 
severally  acknowledged  that  they  executed  the  same,"  the  execution  of 
the  undertaking  will  be  held  valid. 

Ulster  Special  Term,  February,  1882. 

MOTION  to  vacate  an  attachment  upon  the  papers  on  which 
it  was  allowed. 
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Howard  Chipp,  Jr.,  for  motion. 
William  Lounsbury,  opposed. 

WESTBROOK,  J.  —  The  facts  sufficiently  appear  in  the  state- 
ment of  the  points  made  in  behalf  of  the  defendant,  which 
will  at  once  be  considered. 

First.  It  is  claimed  that  the  affidavit  on  which  the  attach- 
ment was  allowed  is  defective,  because  it  does  not  state  as  the 
Code  (sec.  636)  requires,  that  the  plaintiffs  are  entitled  to 
recover  the  sum  therein  alleged  to  be  due  to  them  "  over  and 
above  all  counter-claims,"  but,  on  the  contrary,  the  allegation 
is,  that  such  sum  is  due  to  them  "  over  and  above  all  discounts 
and  set-offs." 

The  language  of  the  Code  in  the  section  referred  to  is 
mandatory.  It  declares  that  the  plaintiff  to  obtain  an  attach- 
ment "  must  show  "  that  he  is  entitled  to  recover  the  sum 
stated  to  be  due  to  him  "  over  and  above  all  counter-claims." 
The  courts  also  have  repeatedly  held,  that  without  such  an 
averment  the  affidavit  is  radically  defective  (Lyon  agt. 
Blakesly,  19  Hun,  299  ;  Donnell  agt.  Williams,  21  Hun, 
216;  Dickey  agt.  Coe,  13  Weekly  Dig.,  318.) 

It  is  urged,  however,  by  the  plaintiffs'  counsel,  that  the 
words  "  over  and  above  all  discounts  and  set-offs,"  which  the 
affidavit  contains,  cover  the  same  ground.  This  position  is 
not  maintainable.  The  word  "discounts"  simply  conveys 
the  thought  of  something  to  be  discounted  or  taken  from  the 
claim  itself  by  reason  of  any  agreement,  express  or  implied, 
between  the  parties  (see  m  this  connection,  the  word  "  dis- 
counts "  as  defined  in  Bouvier's  Law  Dictionary],  and  the 
word  "  set-off  "  has  acquired  a  special  meaning  as  defined  by 
our  old  statutes  (2d  vol.  R.  8.  \Edrn.  ed.~],  250,  251,  365,  366). 

The  word  "counter-claims"  used  in  the  Code  is  much 
broader  and  includes  more  than  "  discounts  and  set-offs."  A 
comparison  of  section  501  of  the  Code,  which  defines  a 
"  counter-claim "  with  the  old  statute  of  "  set-off "  (see  Mr. 


NEW  YORK  PRACTICE  REPORTS. 


Lampkin  agt.  Douglass. 


Throop's  note  to  section  501)  will  justify  the  statement  just 
made  without  further  argument  (see,  also,  Yassear  agt.  Living- 
ston, 13  N.  T.,  248-257  ;  Modtis  Vcm  Santmoorffs  Plead- 
ings, 612,  613,  <&c). 

This  objection,  which  has  just  been  discussed,  is  undoubt- 
edly fatal  to  the  affidavit  upon  which  the  attachment  issued, 
and  the  latter  must  be  vacated  on  this  ground  only,  but  it  is 
further  urged  by  the  defendant's  counsel,  that 

Second.  The  affidavit  is  defective  also,  because  it  fails  to 
show  that  the  demand  is  due  to  the  plaintiff  over  and  above 
all  counter-claims  known  to  them. 

The  language  of  the  Code  is  (section  636),  "  the  affidavit 
must  show  that  the  plaintiff  is  entitled  to  recover  a  sum  stated 
therein,  over  and  above  all  counter-claims  known  to  Mm." 
This  fact  (the  personal  knowledge  of  the  plaintiff)  is  not 
stated  in  the  affidavit,  and  could  not  be,  because  it  is  'not  made 
by  the  plaintiffs  or  either  of  them,  but  by  an  agent,  who  does 
not  profess  to  have  transacted  the  whole  business  for  the 
principals.  As  the  knowledge  of  the  plaintiff  who  applies 
for  an  attachment  must  be  shown,  it  is  clear  that  he  person- 
ally must  make  the  affidavit,  or  if  made  by  some  other  person, 
such  facts,  at  least,  should  be  stated  as  satisfy  the  court  that 
the  plaintiff  has  no  knowledge  upon  the  subject,  because  the 
entire  transaction  was  with  the  affiant.  In  the  present  case, 
not  only  is  the  affidavit  of  the  plaintiff  absent,  but  no  facts 
are  detailed  showing  that  the  party  deposing  has  knowledge 
covering  that  ground.  Indeed,  the  whole  affidavit  may  have 
been  believed  by  the  party  making  it  to  have  been  true,  and 
yet  the  plaintiff  may  have  knowledge  of  circumstances  which 
will  entirely  extinguish  the  sum  alleged  to  be  due. 

Third.  It  is  objected  that  the  undertaking  has  not  been 
duly  executed. 

The  undertaking  is  partly  written  and  partly  printed.    The 
blank  contains,  1st,  the  undertaking  ;  2d,  on  the  same  page, 
two  affidavits  ;  and,  3d,  on  the  other  side  of  the  half  sheet, 
the  certificate  of  acknowledgment. 
LXIII        1 
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The  securities  instead  of  signing  at  the  foot  of  the  under- 
taking, have  not,  nor  has  either  one,  there  placed  their  or  his 
signature,  but  each  has  signed  his  own  affidavit  of  justifica- 
tion, which,  as  before  stated,  is  on  the  same  page  with  the 
undertaking.  This  is  not  strictly  formal,  but  as  both  sureties 
appeared  before  a  notary  public,  who  certifies  that  he  knows 
them  "  to  be  the  persons  described  in  and  who  executed  the 
above  undertaking,  and  severally  acknowledged  that  they 
executed  the  same,"  the  execution  of  the  undertaking  will  be 
held  valid. 

The  question  which  the  point  presents  is :  Has  the  under- 
taking been  executed  ?  The  instrument  is  signed  below  the 
usual  place,  but  it  is  for  the  parties  affected  to  declare  what 
papers  subscribed  by  them  their  signatures  covered.  In  the 
solemn  form  known  to  the  law,  they  have  admitted  the  execu- 
tion of  the  undertaking,  which  admission  must  conclude  them 
if  the  defendant  attempts  to  enforce  the  obligation  (See  Post 
<&  Baldwin  agt.  Coleman,  9  Sow.,  64 ;  Purdy  agt.  Upton, 
10  How.,  494). 

My  conclusion  is,  that  the  attachment  and  all  proceedings 
thereunder,  should  be  set  aside  upon  the  first  two  points, 
which  have  been  stated,  with  costs. 


N.  Y.  COMMON  PLEAS. 
JACOB  AHRENS  agt.  DENNIS  BURKE. 

District  courts — power  to  adjourn  a  cause  —  no  power  to  interplead —  rights 
not  waived  by  going  to  trial. 

The  justices  of  the  district  courts  in  the  city  of  New  York  have  no  power 
to  adjourn  a  case  of  their  own  motion  or  otherwise  without  a  verified 
answer  being  filed  on  the  return  day  where  the  plaintiff  served  a  verified 
complaint  with  the  summons.  The  plaintiff  having  duly  excepted  to 
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such  adjournment  does  not  waive  Ms  rights  by  going  to  trial  on  the 
adjourned  day. 

The  justices  of  district  courts  have  no  power  to  interplead  parties  under 
the  Code  of  Civil  Procedure. 

General  Term,  March,  1881. 
Before  YAN  BRUNT  and  BEACH,  JJ. 

ACTION  for  commission  for  selling  a  house.  Verified  com- 
plaint served. 

On  the  return  day,  March  12,  1881,  defendant  moved  to 
interplead  with  other  claimants  for  the  same  commission. 

Plaintiff  denied  jurisdiction  of  court  to  interplead  under 
new  Code,  and  demanded  judgment  unless  verified  answer  was 
filed  at  once.  The  justice  reserved  his  decision  on  the  motion 
of  interpleader,  as  the  question  was  new,  and  gave  defendant 
time  to  file  an  answer  until  after  the  motion,  as  to  the  power 
of  interpleader,  should  be  decided.  Plaintiff  excepted. 

On  the  seventeenth,  justice  LANGBEIN  filed  his  decision, 
denying  the  motion  to  interplead.  Plaintiff  then  renewed 
his  motion  for  judgment  for  want  of  verified  answer,  which 
was  denied  and  exception  taken.  Defendant  then  filed  his 
answer  and  the  case  was  adjourned.  On  the  adjourned  day, 
before  the  trial,  plaintiff  again  moved  for  judgment  as  before, 
and  the  justice  denied  the  motion  on  the  ground  that  he  gave 
the  defendant  time  of  his  own  motion  in  order  to  properly 
decide  the  question  of  interpleader.  Case  was  then  tried  an<J 
judgment  given  for  defendant. 

David  L.  Walter,  for  appellant.  The  justice  had  no  juris- 
diction to  adjourn,  the  statute  being  imperative  that  a  verifled 
answer  must  be  filed  on  return  day  to  a  verified  complaint 
(Code,  sees.  3126,  3207).  Motion  for  interpleader  was  a 
nullity  (sec.  3347,  subd.  6,  limiting  sec.  820)  to  courts  of 
record,  and  see  justice  LANGBEIN'S  opinion  iu  the  return. 
Having  duly  excepted  no  rights  were  waived  by  going  to  trial 
(Hand  agt.  Kennedy,  83  N.  Y.,  149 ;  Nicker  son  agt.  Ruger, 
76  N.  Y.,  279 ;  Wheelock  agt.  Lee,  5  Abb.  N.  C,,  73). 
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John  Flanagan,  for  respondent.  The  language  of  section 
3126  did  not  take  away  the  power  of  the  justice  to  adjourn 
of  his  own  motion  when  necessary,  for  purpose  of  considera- 
tion of  the  question  of  interpleader.  The  motion  for  inter- 
pleader was  in  the  power  of  the  justice  to  grant  (Dreyer  agt. 
Ranch,  3  Daly,  434).  Plaintiff  waived  his  right,  if  any,  by 
going  to  trial  on  adjourned  day. 

LANGBEEST,  Civil  Justice.  —  This  is  an  action  for  brokers' 
commissions  for  the  sale  of  property  known  as  No.  971  Second 
avenue,  in  the  city  of  New  York.  On  the  return  day  of  the 
summons  the  defendant  made  a  motion  for  an  order  of  inter- 
pleader, "  that  he  be  allowed  to  pay  the  amount  he  is  sued  for 
into  court ;  that  one  Leopold  Lithauer  and  one  Henry  Trau- 
rnan  be  substituted  in  his  place  and  stead  as  defendant  in  this 
action,  and  that  he  be  thereupon  discharged  from  liability." 

Upon  this  motion  the  first  question  that  presents  itself  is, 
have  district  courts  in  this  city  the  power  of  interpleader  ? 
There  is  no  doubt  but  what  these  courts  possessed  that  power 
under  the  old  Code  (Dryer  agt.  Ranch,  3  Daly,  434 ;  8.  €., 
40  How.,  22). 

Where  it  was  held  by  the  general  term  of  the  court  of  com- 
mon pleas  that  "  the  justices  of  district  courts  in  the  city  of 
New  York  have  power  and  authority  to  interplead  parties 
defendants  under  section  122  of  the  Code."  This  power  was 
conferred  by  section  8  of  the  old  Code,  because  that  section 
divided  the  Code  into  two  parts,  and  the  first  four  titles  of  the 
second  part  (being  sections  69  to  126,  both  inclusive)  relate  to 
actions  in  ALL  the  courts  of  the  state.  Section  122  of  the  old 
Code,  which  is  embraced  within  these  sections,  is  the  section 
relating  to  interpleaders,  and  is  entitled  "  court,  when  to  decide 
controversy,  or  to  order  other  parties  to  be  brought  in."  This 
section,  therefore,  applied  to  actions  in  inferior  as  well  as  in 
the  higher  courts. 

What  then  has  become  of  this  section  by  the  Code  of  Civil 
Procedure  ?  Has  it  been  merged  into  another  section,  or  has 
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it  been  repealed  ?  But,  first,  what  has  become  of  section  8  ? 
This  is  rather  difficult  to  ascertain.  Throop's  table  showing 
the  sections  of  the  Code  of  Civil  Procedure  (new  Code),  in 
which  the  various  sections  of  the  repealed  Code  are  revised, 
informs  us  that  section  8  is  omitted  ;  while,  by  chapter  417  of 
the  Laws  of  1877,  and  chapter  245  of  the  Laws  of  1880,  com- 
monly called  the  "Repealing  acts,"  the  entire  old  Code  was 
repealed.  Section  122  was  repealed  by  sections  452  and  820 
of  the  Code  of  Civil  Procedure.  Section  452  relates  to 
"  bringing  in  parties  to  an  action,"  and  section  820  to 
"  interpleaders"  But  by  subdivision  6  of  section  3347  it  will 
be  seen  that  chapter  8  of  the  Code  of  Civil  Procedure,  in 
which  section  820  is  embraced,  relates  only  to  an  action  in  one 
of  the  courts  specified  in  subdivision  fourth  of  section  3347, 
and  by  reference  to  that  subdivision  and  section  it  will  be 
seen  that  these  courts  are  the  supreme,  a  superior  city  court, 
the  marine  court  of  the  city  of  New  York  and  a  county  court. 
The  exceptions  embraced  in  subdivision  6  of  section  3347  do 
not  include  section  820. 

But  there  is  still  some  doubt  as  to  whether  this  power  has 
been  entirely  taken  away,  and,  in  order  to  determine  this, 
further  research  must  be  made.  By  section  48  of  the  district 
court  act  (Laws  1857  chap.  344),  section  64  of  the  old  Code 
was  made  applicable  to  these  courts,  and  by  the  fifteenth 
subdivision  of  that  section,  the  provisions  of  the  old  Code 
respecting  forms  of  actions,  parties  to  actions,  etc.,  were 
made  to  apply  to  district  courts.  But  section  48  of  the  dis- 
trict court  act  has  been  in  effect  repealed  by  the  sections  of 
the  Code  of  Civil  Procedure.  It  is  unnecessary  to  show,  in 
detail,  what  became  of  sections  55  to  64,  both  inclusive,  of 
the  old  Code,  as  we  have  only  to  deal  here  with  section  64. 
This  section  related  to  "rules  of  pleading,"  and  contained 
fifteen  subdivisions.  It  was  superseded  by  section  2935,  which 
took  the  place  of  subdivision  1  of  section  64.  Subdivisions 
2  and  5  were  superseded  by  section  2940 ;  subdivision  3  by 
section  2936 ;  subdivision  4  by  section  2938  ;  subdivisions  6 
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and  7  by  section  2939 ;  subdivision  8  by  section  2891 ;  sub- 
division 9  by  section  2941 ;  subdivision  10  by  section  2943 ; 
subdivision  11  by  sections  2944  and  3077  ;  subdivision  12,  last 
clause,  by  sections  3025  and  3027 ;  parts  of  subdivisions  12 
and  13  by  section  2034 ;  subdivision  13  by  section  3043 ;  sub- 
division 14  by  section  2942  ;  subdivision  15,  first  clause,  by 
section  2879,  and  part  of  subdivision  15  by  section  2892. 
Section  2879  relates  to  "service  of  summons  upon  a  cor- 
poration," and  section  2892  to  permitting  a  "  defendant  to 
offer  to  compromise,"  and  to  "  proceedings  thereupon." 

It  is,  therefore,  clear  that  these  courts  no  longer  possess  the 
power  of  interpleader,  a  fact  much  to  be  regretted. 

Motion  for  interpleader  denied,  but,  as  the  question  is  new, 
no  costs  are  allowed. 

PER  CURIAM.  —  We  are  of  opinion  that  the  justice  had  no 
discretion  under  the  statute.  He  was  bound  to  see  that  the 
answer  was  filed  on  the  return  day  of  the  summons,  and  he 
had  no  power  to  adjourn  without  the  filing  of  an  answer. 
All  his  subsequent  proceedings  were  without  jurisdiction,  and 
the  judgment  must  necessarily  be  reversed. 


SUPKEME  COURT. 

In  the  Matter  of  the  HARTFORD  LIFE  AND  ANNUITY  INSUR- 
ANCE COMPANY  OF  HARTFORD,  CONNECTICUT. 

Mandamus  —  When  wiU  not  be  allowed  to  compel  the  superintendent  of  the 
insurance  department  to  file  their  annual  report  required  by  chapter  256  of 
Laws  of  1881  —  Issuance  of  certificate  required  by  this  act  in  the  discretion 
of  the  superintendent. 

The  supreme  court  cannot  review,  by  mandamus,  a  matter  put  in  the  quasi 
judicial  discretion  of  the  superintendent  of  the  insurance  department. 

The  giving  of  the  certificate  of  authority  required  by  chapter  256  of 
Laws  of  1881,  to  entitle  associations  and  societies,  whether  voluntary 
or  incorporated,  to  do  business  in  this  state,  is  within  the  discretion  of 
the  superintendent  of  insurance  department. 
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Where  the  annual  statement  required  by  this  act  has  been  presented  to 
the  superintendent,  and  he  has  examined  the  same  and  has  determined 
against  the  company  on  the  matter  of  solvency  and  ability,  a  man- 
damus will  not  be  allowed  to  compel  the  filing  of  the  same. 

Where  a  company  who  has  been  doing  business  in  this  state,  but  has 
ceased  to  do  business  here,  and  desires  again  to  renew  its  business, 
the  matter  rests  with  the  superintendent  to  refuse  admission  if  he  thinks 
best. 

Albany  Special  Term,  March,  1882. 

Kobbe  <&  Fowler  and  M.  T.  Hun,  for  relator. 

Peckham  <&  Rosendale,  for  superintendent  o'  insurance 
department. 

LEARNED,  J.  —  The  notice  of  motion  in  this  case  was  for 
a  mandamus  to  compel  the  defendant  to  file  the  annual  state- 
ment of  the  relator  for  the  year  1881,  and  to  issue  a  renewal 
certificate  of  authority  to  Sherwood  Sterling,  authorizing  him 
to  issue  new  policies,  and  authorizing  the  company  to  do  busi- 
ness in  this  state.  The  oral  argument  of  the  relator's  counsel 
was  to  the  same  effect,  that  is,  it  was  insisted  not  only  that  the 
annual  statement  should  be  filed,  but  also  that  the  certificate 
of  authority  should  be  issued  and  the  company  authorized  to 
do  business.  The  affidavits  which  were  used  on  the  hearing 
were  directed,  not  so  much  to  the  bare  right  of  the  relator  to 
file  a  statement,  but  to  the  duty  of  the  superintendent  to  issue 
the  certificate  of  authority  and  to  authorize  the  relator  to  do 
business. 

But  the  printed  brief  handed  to  the  court  by  the  relator 
subsequently  to  the  argument,  states  that  the  mandamus  is 
to  compel  the  superintendent  to  file  the  statement,  and  "  to 
proceed  to  thereafter  determine  the  relator's  right  to  do  busi- 
ness in  New  York."  So  that  by  this  printed  brief  the  relator 
seems  to  abandon  that  part  of  the  motion  which  sought  to 
compel  the  issue  of  a  certificate  of  authority,  and  the  author- 
izing the  relator  to  do  business,  and  seems  to  limit  his  motion 
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to  the  mere  filing  of  the  paper,  and  to  the  compelling  the 
superintendent  to  thereafter  determine  the  relator's  right  to 
do  business  in  New  York. 

One  very  important  suggestion  at  once  arises  if  this  position 
is  taken  by  the  relator.  It  appears  by  the  affidavits  presented 
by  the  superintendent  that  he  has  examined  the  statement 
which  the  relator  desires  to  have  him  file,  and  that  he  con- 
siders it  unsatisfactory  under  the  statute.  Irrespective  of  the 
"  safety  fund  certificate  "  business,  he  is  not  satisfied  as  to  the 
solvency  and  ability  of  the  company.  The  affidavits  do  not 
merely  state  this  conclusion  of  the  superintendent,  but  they 
give,  in  detail,  the  facts  on  which  that  conclusion  is  based. 
And  it  may  be  said,  in  passing,  that  the  facts  thus  shown, 
principally  from  the  statement  of  the  relator  itself,  completely 
justify  the  conclusion  of  the  superintendent.  Thus  it  appears 
that  the  superintendent  has  already  done  one  thing  which  the 
printed  brief  asks  that  he  be  compelled  to  do.  He  has,  upon 
the  statement  which  the  relator  desires  to  file,  determined 
adversely  the  question  of  its  right  to  do  business  in  this  State. 

It  need  hardly  be  said  that  this  court  cannot  review  by 
mandamus  a  matter  put  in  the  quasi  judicial  discretion  of 
the  superintendent.  And  therefore  the  only  question,  accord- 
ing to  this  printed  brief,  must  be  as  to  the  right  simply  to  file 
the  statement ;  that  is,  the  right  to  put  on  the  files  of  the 
office  a  statement  which  the  superintendent  has  had  presented 
to  him,  which  he  now  shows  that  he  has  examined,  and  from 
which  he  has  decided  that  the  relator  is  not  in  that  condition 
of  solvency  that  he  ought  to  permit  it  to  do  business  here. 

Now,  if  the  relator  asks  that  the  superintendent  determine 
its  rights,  the  answer  is  that  he  has  determined  them,  on  a 
consideration  of  that  very  statement  which  the  relator  wishes 
to  file. 

If  the  relator  asks  simply  that  the  statement  be  filed,  the 
mere  matter  of  filing  is  not  a  thing  of  any  consequence. 
The  superintendent  is  not  a  merely  ministerial  officer,  as  was 
the  town  clerk  in  The  People  agt.  Collins  (7  Johns.,  554). 
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Nor  can  the  mere  filing  of  the  statement  be  of  any  value  to 
the  relator,  so  far  as  I  can  see,  except  as  a  basis  of  the  action 
of  the  superintendent.  If  there  be  any  penalty  for  not  filing, 
that  could  not  be  incurred  when  the  relator  had  offered  to  file 
a  statement.  If  there  is  any  wrong  sustained  by  the  refusal 
to  file,  the  common  law  remedy  is  open.  There  is  no  special 
benefit  to  be  obtained  by  a  mandamus. 

The  relator  argues  that  the  superintendent  cannot  determine 
the  relator's  rights  until  after  the  filing  of  the  statement  (Laws 
1853,  chap.  463,  sec.  14).  It  is  very  possible  that  on  the 
mere  question  of  the  solvency  and  ability  of  the  company  the 
superintendent  could  not  decide  without  an  examination  of 
the  annual  statement.  But  the  superintendent  has  seen  and 
examined  this  annual  statement,  as  his  affidavits  manifestly 
show.  It  was  presented  to  him  at  his  office,  and  he  has 
determined  against  the  relator  on  the  matter  of  solvency  and 
ability,  and,  therefore,  the  question  returns,  of  what  benefit 
can  the  mere  filing  be  ?  For  the  very  object  of  that  filing  is 
to  obtain  the  determination  of  the  superintendent.  Why  ask 
for  a  mandamus  when  nothing  can  be  gained  by  it  ? 

There  are,  however,  some  other  matters  which  should  be 
considered,  and  in  considering  them  it  must  be  noticed  that 
as  the  case  is  presented  I  must  take,  on  any  disputed  poiut, 
the  allegations  of  the  answering  affidavits  as  admitted  (Peo- 
ple agt.  Superintendent,  73  N.  Y.,  173). 

The  relator  was  authorized  to  do  business  in  this  state 
(under  another  name)  by  chapter  279,  Laws  of  1867.  Subse- 
quently the  relator  engaged  in  the  business  of  issuing  what 
are  called  by  it  "  safety  fund  certificates."  These  are  certifi- 
cates by  which  the  relator,  in  consideration  of  ten  dollars 
paid,  and  of  three  dollars  per  annum  to  be  paid,  agreed  to 
deposit  the  ten  dollars  with  a  certain  trustee,  and  agreed  that, 
on  the  death  of  a  person  holding  one  of  these  certificates,  an 
assessment  should  be  made  on  all  persons  holding  such  cer- 
tificates, and  the  amount  received  (not  exceeding  $1,000) 
should  be  paid  to  the  legal  representatives  of  the  deceased. 
VOL.  LXIII  8 
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The  certificate  contains  other  provisions,  but  these  are 
enough  to  indicate  its  nature. 

In  August,  1880,  the  superintendent  called  the  attention  of 
the  relator  to  the  matter,  and  stated  that  the  relator  had  no 
right  to  issue  these  certificates  in  this  state,  and  requested  the 
relator  to  notify  its  agents  that  they  were  prohibited  from 
soliciting  for  such  certificates.  To  this  the  relator  replied 
that  it  would  at  once  notify  its  agents  of  the  action  of  the 
insurance  department.  Thereupon  the  superintendent  assumed 
that  the  relator  had  ceased  issuing  such  certificates ;  but  he 
learned  the  contrary  in  January,  1881.  The  deputy  superin- 
tendent then  went  to  the  office  of  the  relator  in  Hartford, 
January  14,  1881,  and  was  there  informed  that  the  relator 
was  still  issuing  such  certificates.  He  then  informed  the  sec- 
retary of  the  relator  that  if  this  were  so  the  superintendent 
would  not  renew  the  certificates  of  authority  for  the  ensuing 
year.  The  secretary  of  the  relator  said  that  he  believed  the 
insurance  department  could  not  interfere,  if  they  restricted 
their  canvassing  to  these  safety  fund  certificates.  The  secre- 
tary of  the  relator  asked  the  deputy  superintendent  what  the 
department  would  do  if  they  should  not  file  their  statement  ? 
No  definite  reply  was  made,  and  the  secretary  of  the  relator 
said  they  would  gracefully  withdraw  from  the  state  and  not 
ask  for  a  renewal  of  its  license.  The  deputy  superintendent 
replied  that  he  would  so  inform  the  superintendent,  and  that 
the  withdrawal  would  render  unnecessary  an  examination  of 
the  books  and  papers  which  he  was  authorized  to  make. 

On  the  return  of  the  deputy  superintendent  to  Albany,  the 
superintendent  issued,  January  17,  1881,  a  notice  to  the 
agents  of  the  relator  that  their  authority  was  revoked. 

On  the  20th  of  January,  1881,  the  relator  sent  a  notice  to 
one  of  its  agents  that  the  insurance  department  had  nothing 
to  do  with  this  safety  fund  business,  and  directed  him  to  go 
on  with  such  business ;  that  the  revocation  of  license  only 
related  to  "  old  line  business." 

On  the  12th  of  May,  1881,  chapter  256  of  the  Laws  of 
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that  year  was  passed,  regulating  associations  which  issue  cer- 
tificates to  pay  money  to  members,  on  death  or  disability, 
derived  from  assessments,  &c.  This  required  certain  designa- 
tions to  be  made  before  July  first,  and  provided  for  a  certifi- 
cate of  authority  from  the  superintendent  of  insurance 
department. 

In  June,  1881,  an  application  was  made  to  the  department, 
with  a  designation  of  attorney,  &c.,  of  the  "New  York 
Safety  Fund  Co-operative  Association."  Correspondence  fol- 
lowed, and  it  soon  appeared  that  this  so-called  association  was 
a  department  of  the  relator.  Thereupon,  on  the  2d  of  July, 
1881,  the  superintendent  of  the  insurance  department  refused 
to  give  a  certificate,  stating,  first,  that  the  act  just  mentioned 
did  not  apply  to  insurance  companies  (see  sec.  6) ;  and  second, 
that  the  relator  did  not  command  the  confidence  of  the 
superintendent.  To  this  the  relator's  counsel  replied,  in  sub- 
stance, that  they  differed  with  the  department. 

Further  evidence  is  also  given  that  the  relator  had  been 
carrying  on,  in  Connecticut  and  Massachusetts,  this  business 
of  issuing  so-called  safety  fund  certificates,  and  that  this  busi- 
ness was  managed  under  a  contract  with  one  Henry  P.  Duclos. 

The  relator  claims  that  the  action  of  the  superintendent  in 
January,  1881,  induced  it  not  to  file  its  annual  statement  until 
November,  1881,  at  which  time  it  made  an  attempt  to  file  the 
same.  But  the  fact  stands  out  plainly  that,  on  discovering 
that  the  superintendent  objected  to  the  issue  of  these  certifi- 
cates by  the  relator,  the  relator  voluntarily  withdrew.  The 
position  taken  is  made  clear  by  the  letter  to  one  of  its  agents, 
above  mentioned,  in  which  the  relator  says  that  the  insurance 
department  has  decided  that  this  safety  fund  system  "  is  not 
insurance  under  their  law,  and  that  being  so,  he,  of  course, 
has  nothing  to  do  with  it."  The  relator  accepted  the  position 
which  it  assumed  the  insurance  department  had  taken.  It 
took  the  ground  that,  with  this  safety  fund  business,  the  insur- 
ance department  had  nothing  to  do,  and,  therefore,  there  was 
no  need  to  file  any  annual  statement.  There  never  could  have 
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been  a  delay  from  January,  1881,  to  November,  1881,  to  file 
the  statement  for  1880,  if  it  had  not  been  that  the  relator  had 
decided  that  it  needed  no  longer  the  sanction  of  the  insurance 
department,  and  that  it  could  carry  on  this  safety  fund  busi- 
ness without  any  authority  from  that  department.  No  claim 
was  made  until  November,  1881,  that  it  was  by  the  advice  or 
direction  of  the  deputy  superintendent  that  the  relator  had 
failed  to  file  that  statement. 

The  relator  urges  that  the  notice  by  the  superintendent  to 
its  agents  was  sent  within  the  sixty  days  after  the  first  of 
January,  within  which  it  might  file  its  statement.  But  this 
is  immaterial.  If  the  statement  was  not  in  fact  filed  within 
that  time,  the  superintendent  could  not  properly  issue  renewal 
certificates  of  authority.  So  that  the  authority  issued  to 
agents  of  the  relator  in  the  previous  year  would  necessarily 
cease  (Chap.  463,  Laws  1853,  sec.  14).  The  notice  could  do 
no  harm,  even  if  it  be  urged  that  it  was  ineffectual.  It  was 
for  the  relator  to  procure  authority  for  the  year  1881,  if  it 
desired.  And  this  it  did  not  do.  The  privilege  of  doing  an 
insurance  business  in  this  state  is  to  be  obtained  by  the  per- 
formance of  certain  acts,  and  when  obtained  it  is  to  be  con- 
tinued by  the  like  performance  at  certain  definite  times.  I 
need  not  inquire  what  would  be  the  effect  if  the  superin- 
tendent of  insurance  department  had  prevented  or  forbidden 
the  filing  of  a  statement  within  the  proper  time.  No  such 
case  is  presented.  The  relator  voluntarily  and  intentionally 
neglected  to  file  its  statement  until  it  endeavored  to  do  so  in 
November,  1881. 

But  even  if  the  attempted  filing  in  November,  1881,  could 
be  a  substitute  for  the  filing  which  should  have  been  done  at 
the  proper  time,  still  I  see  no  reason  why  the  superintendent 
may  not,  as  he  has  done,  examine  the  statement,  to  ascertain 
the  solvency  and  ability  of  the  relator.  And  as  he  was  not 
satisfied  of  that,  it  was  unnecessary  to  permit  the  filing  of 
the  statement. 

If,  on  the  other  hand,  this  relator  having  once  ceased,  as  it 
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might,  to  do  business  in  this  state,  desires  again  to  renew  its 
business  here,  then  the  matter  rests  with  the  superintendent  to 
refuse  admission  if  he  thinks  best  (Laws  1873,  chap.  593,  sec. 
2).  Nor  do  I  feel  sure  that  every  annual  request  for  a  renewal 
of  authority  is  not  an  application  "  to  be  permitted  to  transact 
the  business  of  insurance  in  this  state  "  under  that  section.  It 
is  familiar  law  that  the  right  of  a  corporation  of  another  state 
to  do  business  here  depends  on  the  permission  of  this  state. 
And  a  renewal  of  authority  is  only  a  new  permission.  But  it 
is  unnecessary  to  decide  that  point. 

It  is  unnecessary  also  to  discuss  the  merits  of  the  scheme 
called  "  safety  fund  certificate  business,"  although  it  is  not  diffi- 
cult to  see  what  the  operation  of  it  will  be  in  the  result.  That 
is  a  matter,  if  this  be  treated  as  a  new  application,  solely  within 
the  discretion  of  the  superintendent. 

But  inasmuch  as  the  relator  has  urged  that  the  refusal  of  the 
superintendent  to  tile  the  statement  was  not  owing  to  the  want 
of  solvency  or  ability  of  the  company,  but  to  its  attempting 
to  issue  these  certificates,  I  have  examined  the  statement  on 
this  point  of  solvency  and  ability  in  the  respects  pointed  out 
by  the  superintendent.  These  show,  as  he  claims,  improper 
investments  and  a  failure  to  comply  with  the  law.  "Without 
going  over  all  the  objections  one  or  two  may  be  briefly  stated. 

The  certificate  of  the  state  treasurer  of  Connecticut  shows, 
as  held  by  him,  seven  mortgages  credited  at  $75,500  on  Con- 
necticut property.  Only  four  of  these  are  reported  in  the 
schedule  of  mortgages  held  by  the  relator.  Of  the  remaining 
three  mortgages,  the  face  value  is  $66,500,  and  they  are  cred- 
ited at  $43,500.  From  the  previous  statements  of  the  relator 
in  the  department,  it  is  stated  to  appear  that  in  1877  the  relator 
claimed  to  hold  these  mortgages.  In  the  next  year  they  were 
not  reported,  but  the  property  covered  by  them  was  set  forth 
as  real  estate.  The  same  in  the  next  year.  And,  in  the  mov- 
ing papers,  this  property  appears  as  real  estate  owned  by  the 
company,  cost  value  $70,151.38,  while  the  state  treasurer 
returns  mortgages  on  these  same  pieces  of  property,  as  above 
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stated.  This  fact,  un  contradicted,  is  enough  to  condemn  the 
statement.  No  explanation  is  made  in  the  printed  brief  of 
the  relator. 

Again,  the  affidavit  of  the  superintendent  shows  that  the 
relator  has,  by  its  statement,  772  mortgages  in  Kansas,  amount- 
ing to  over  $312,000 ;  that  it  reports  $85,840  of  mortgages 
in  Connecticut,  of  which  about  $50,000  are  on  vacant  land, 
leaving  about  $36,000  on  "  improved "  land  in  Connecticut. 
The  statement  of  the  treasurer  of  Connecticut  shows  $76,500 
of  mortgages  on  "  improved  "  land. 

Again,  the  relator  is  authorized  by  its  charter  to  invest, 
among  other  securities,  "  in  any  bonds  or  stocks  of  any  cor- 
poration which  are  or  may  be  created  under  authority  of  the 
United  States  or  of  any  of  the  states."  No  corporation 
authorized  to  make  such  investments,  should  be  permitted  to 
do  an  insurance  business  in  this  state. 

The  motion  for  a  mandamus  is  denied,  with  costs. 


CORTLAND  COUNTY  COURT. 

In  the  Matter  of  ADDIE  MERICLO  and  LIBBIE  MERICLO, 

infants. 

Illegitimate  children — iheir  right  to  inherit. 

In  this  state  an  illegitimate  child  cannot  receive,  by  descent,  the  real  estate 

of  the  ancestor  of  her  deceased  mother. 
The  statutes  and  decisions  of  other  states  compared  and  distinguished. 

February,  1882. 

Hon.  Charles  Holmes,  for  Addie  Mericlo. 

Wm.  J.  Mantanyo,  for  Libbie  Mericlo. 

A.  P.  SMITH,  Co.  Judge.  —  On  the  12th  day  of  November, 
1870,'iMichael  Mericlo  died  intestate  at  Marathon,  in  this  county, 
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leaving  two  pieces  of  real  estate.  He  left  a  widow,  Elizabeth 
Mericlo,  still  living,  and  two  grandchildren,  one  Addie  Mericlo, 
a  legitimate  daughter  of  a  deceased  son,  and  one  Libbie,  an 
illegitimate  daughter  of  a  deceased  daughter.  Proceedings 
were  taken  in  Cortland  county  court  to  sell  one  of  the  pieces 
of  real  estate  as  infants'  real  estate,  and  it  was  sold  for  $280 
December  8,  1879.  Deducting  the  widow's  dower  and  attor- 
ney's fees,  there  were  left  $212.40  for  the  heir  or  heirs.  By 
the  final  order  it  was  directed  :  "  that  she  "  (the  special  guard- 
ian) "take  to  herself  as  special  guardian  for  Addie  Mericlo 
and  Libbie  Mericlo,  a  mortgage  on  said  premises  and  the  bond 
of  the  purchaser  to  secure  the  balance  unpaid  and  annual 
interest  December  1,  1882,  and  use  the  interest  and  so  much 
of  the  principal  as  may  be  necessary  for  clothing  and  support 
and  maintenance  of  said  infants."  This  is  a  motion  to  correct 
that  order  by  striking  out  the  provisions  as  to  Libbie  and 
directing  that  it  be  paid  to  Addie  alone,  or  to  her  committee. 
And  the  important  question  is  whether  Libbie  is,  under  the 
circumstances  of  this  case,  an  heir-at-law  of  Michael  Mericlo. 
On  the  part  of  the  committee  of  Addie,  who  makes  the 
motion,  H  is  insisted  that  Libbie  is  not  an  heir,  while  on 
Libbie's  part  it  is  claimed  she  is. 

The  amount  involved  in  this  case  is  considered  by  both 
counsel  as  insignificant.  In  fact,  the  widow,  who  is  the  special 
guardian,  swears  that  it  has  all  been  used  up  since  the  making 
of  the  order  in  the  support  of  these  two  children,  and  any 
court  would  be  disposed  to  protect  the  old  lady  in  her 
obedience  in  good  faith  of  an  unrevoked  and  unmodified 
order  of  a  court  of  record.  And  if  the  parties  interested  are 
inspired  by  a  proper  spirit  they  will  be  disposed  to  acquiesce 
in  any  action  of  the  court  to  that  end.  But  there  yet  remains 
real  estate  unsold  of  the  value  of  $2,500  to  $3,000,  and  it  is 
important  to  know  whether  it  belongs  to  these  two  grand- 
children jointly  or  to  Addie  alone,  to  the  exclusion  of  Libbie. 
And  this  fact  demands  a  careful  consideration  of  the  legal 
questions  involved.  It  is  purely  a  legal  question,  and  does 
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not  permit  the  indulgence  of  sympathy  for  either  party,  how- 
muchsoever  the  courts  may  personally  sympathize.  I  have 
hoped  to  find  some  law  or  principle  justifying  a  holding  that 
Libbie  is  entitled  to  half  this  property.  Her  grandfather, 
doubtless,  so  desired  and  intended,  and  it  is  with  the  greatest 
reluctance  that  I  have  come  to  a  conclusion  that  she  is  not  his 
heir.  I  have  examined  every  authority  cited  and  many  more, 
and  compared  the  statutes  of  Vermont,  Massachusetts,  Con- 
necticut and  Virginia,  under  which  they  were  made,  with  our 
own  statutes,  and  have  become  strengthened  in  my  first  con- 
clusions, with  regret.  By  our  statutes  (2  R.  S.  \joth  ed.~\, 
1135,  sec.  19)  it  is  provided:  "Sec.  19.  Children  and  rela- 
tives who  are  illegitimate  shall  not  be  entitled  to  inherit 
under  any  of  the  provisions  of  this  chapter." 

The  next  section  provides  for  the  only  exception  to  the 
above,  and  is  the  whole  of  chapter  547  of  the  Laws  of  1855, 
entitled  "An  act  allowing  illegitimate  children  to  inherit  real 
and  personal  property  in  certain  cases." 

"  SECTION  1.  Illegitimate  children,  in  default  of  lawful  issue, 
may  inherit  real  and  personal  property  from  their  mother,  as 
if  legitimate ;  but  nothing  in  this  act  shall  affect  any  right  or 
title  in  or  to  any  real  or  personal  property  already  vested  in 
the  lawful  heirs  of  any  person  heretofore  deceased."  This 
act  was  passed  April  18,  1855,  and  I  can  find  but  one  decision 
based  upon  it,  and  that  was  made  by  the  surrogate  of  New 
York  in  June  of  that  year,  and  merely  holds  the  statute  to  be 
prospective  and  not  retroactive  (Ferrie  agt.  The  Pub.  Admr., 
3  Bradf.,  249). 

In  Miller  agt.  Miller  (18  Hun,  507)  the  general  term,  in 
the  third  department,  held  that  an  "  illegitimate "  child,  as 
used  in  this  statute  of  descents,  is  one  begotten  and  born  out 
of  wedlock,  and  the  term  is  to  receive  its  common-law 
signification. 

In  this  case,  had  the  mother  of  this  illegitimate  child  sur- 
vived her  father,  so  as  to  become  the  owner  of  a  vested 
estate,  there  would  have  been  no  difficulty.  In  that  case, 
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Libbie  being  her  only  child,  would  have  inherited  the  real 
and  personal  from  her  mother,  within  the  provisions  of  the 
law  of  1855.  If  the  statutes  of  our  state  provided,  as  in 
Yermont,  that  "  bastards  shall  also  be  capable  of  inheriting 
and  transmitting  inheritance  on  the  part  of  the  mother,  as  if 
legally  begotten  of  said  mother,"  we  could  have  held,  as  the 
court  did  in  Town  of  Burlington  agt.  Frosty  (6  Vt.,  83),  that 
one  bastard  could  inherit  from  another  bastard  child  of  the 
same  mother;  or  that  an  illegitimate  child  of  a  deceased 
daughter  could  inherit  from  the  mother's  father.  The  same 
remarks  may  be  made  with  reference  to  the  laws  of  Con- 
necticut and  Virginia,  where  it  is  held  that  illegitimates 
inherit  through  their  mother,  and  similar  provisions.  But 
none  of  the  decisions  in  those  states  aid  us  in  the  interpreta- 
tion of  our  statute,  for  none  of  those  states  have  the  sweeping 
prohibition  contained  in  section  19  (supra.)  And  in  Con- 
necticut and  some  other  states  it  is  held  that  they  never  even 
adopted  the  common  law  of  England  upon  the  subject.  In 
Heath  agt.  White  (5  Conn.,  228)  the  court  says :  "  It  must  be 
admitted  that  all  rules  of  succession  in  estates  are  creatures 
of  civil  polity  and  juris  positivi  merely  (2  Black.  Com., 
211)."  *  *  *  « The  laws  of  the  neighboring  states, 
which  limit  descents  to  '  the  lawful  issue '  of  the  intestate, 
have  no  bearing  on  the  subject  of  discussion.  It  is  a  con- 
clusive answer  to  argument  from  this  source,  that  our  law 
does  not  restrain  succession  to  the  lawful  issue"  *  *  * 
"I  cannot  admit  any  influence  on  my  opinion  from  the 
common  law  of  England,  which  has  never  been  adopted 
here." 

But  the  above  remarks  do  not  apply  to  the  case  under 
discussion,  for  in  this  state  we  have,  in  our  constitution, 
expressly  adopted  the  common  law  of  England  (Art.  1,  sec.  17, 
constitution). 

The  case  of  Ash  agt.  Way's  Admrs.  (2  Grattan,  203),  cited 
by  Libbie's  counsel,  does  not  apply  to  this  case,  as  that  turned 
entirely  upon  the  statute  of  Virginia  legitimizing  children  by 
VOL.  LXIII        9 
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the  subsequent  marriage  of  their  parents,  and  even  in  that 
case  the  court  was  divided,  voting  three  to  two. 

In  Cooley  agt.  Dewry  (4  Pick.,  93)  it  was  held  in  Massa- 
chusetts that  the  mother  of  a  bastard  does  not  inherit  his 
estate,  refusing  to  agree  with  Heath  agt.  White  (supra), 
decided  by  a  divided  court. 

It  therefore  seems  that  in  Connecticut  and  Yermont  ille- 
gitimates may  heir  through  their  mother.  This  cannot  be 
done  in  Massachusetts,  and  I  am  very  well  satisfied  it  is  not 
the  law  in  this  state. 

But  the  attorney  for  Libbie  claims  that  her  mother,  as  the 
daughter  of  Michael  Mericlo,  had  an  estate  in  expectancy  in 
her  father's  real  estate,  which  descended  to  Libbie  from  her 
mother,  so  that  when  the  mother  died  Libbie  became  the 
owner  of  the  expectant  estate.  In  this  I  am  satisfied  he  is 
mistaken.  The  statute  defines  "  estates  in  expectancy  "  thus, 
"  an  estate  in  expectancy  is  when  the  right  to  the  possession 
is  postponed  to  a  future  period  (2  R.  S.  [Qth  ed.~\,  1101, 
sec.  8).  "Estates  in -expectancy  are  divided  into — 1,  estates 
commencing  at  a  future  day  denominated  future  estates,  and 
2.  reversions"  (2  S.  S.  [<oth  ed.},  1101,  sec.  9). 

Bouvier,  in  his  law  dictionary  (vol.  1,  539),  thus  defines  an 
estate  in  expectancy,  "  an  estate  giving  a  present  or  vested 
contingent  right  of  future  enjoyment,  one  in  which  the  right 
of  permanency  of  the  profits  is  postponed  to  some  future 
period"  (Citing  1  Greenleafs  Cruise  Dig.,  701). 

Thus  if  A.  devise  to  his  wife  the  use  for  life  of  his  real 
estate  and  after  her  death  the  property  to  his  heirs,  or  sons,  or 
daughters,  or  to  any  other  persons,  such  remaindermen  have 
an  estate  in  expectancy,  and  such  estate  is  descendible, 
devisable  and  alienable  (Moore  agt.  Little,  40  Barb.,  488  ; 
Tracy  agt.  Ames,  4  Laws,  500). 

Again,  the  statute  provides :  "  No  expectant  estate  can  be 
defeated  or  barred  by  any  alienation  or  other  act  of  the  owner 
of  the  intermediate  or  precedent  estate,  nor  by  any  destruc- 
tion of  such  precedent  estate  by  disseizen,  forfeiture,  surrender, 
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merger  or  otherwise"  (2  R.  8.  [6th  ed.],  1103,  sec.  32).  Can 
it  be  doubted  for  a  moment  that  the  so-called  "expectant 
estate  "  of  the  mother  of  Libbie  could  at  any  time  have  been 
defeated  or  barred  by  the  alienation  by  Michael  Mericlo  of  the 
land  in  question.  Would  not  a  sale  of  his  estate  on  execution 
have  defeated  her  expectation  ?  This  was  not  claimed  on  the 
argument. 

Again,  the  statute  provides,  "  expectant  estates  are  descendi- 
ble, devisable  and  alienable  in  the  same  manner  as  estates  in 
possession"  (2  R.  8.  \<oth  ed.],  1103,  sec.  35).  It  has  been 
expressly  held  (Jackson  agt.  Bradford,  4  Wend.,  619)  that  the 
heir  cannot  convey  by  deed  his  expectations  in  the  estate  of  his 
living  ancestor.  Until  the  death  of  the  ancestor  the  child  has 
no  interest  in  his  estate.  The  expectation  of  an  estate  is  a  very 
different  thing  from  the  expectant  estate  mentioned  in  the 
statute  of  descents  (Tooley  agt.  Dibble,  2  Hill,  641 ;  Lintner 
agt.  Snyder,  15  Barb.,  620-626  of  opinion"  Pelletireau  agt. 
Jackson,  11  Wend.,  120-123  of  opinion  •  Jackson  agt.  Wald- 
ron,  13  Wmd.,  178). 

Thus  it  will  be  seen  that,  at  the  death  of  the  mother  of 
Libbie,  she  had  no  estate  in  the  real  or  personal  property  of 
Michael  Mericlo,  her  father.  She  had  nothing  that  descended 
to  Libbie.  Had  Libbie  been  legitimate  she  would  have 
inherited,  through  her  mother,  from  her  grandfather  under 
the  statutes  of  descents,  but  that  is  forbidden  her  in  her  pres- 
ent condition.  This  is  to  be  regretted,  for  it  seems  to  punish 
a  child  for  no  fault  of  her  own.  But  the  courts  do  not  make 
laws ;  they  interpret  them.  And  with  all  my  desire  to  protect 
this  young  lady,  I  am  unable  to  find  any  authority  in  law  for 
so  doing. 

The  affidavits  show  that  the  special  guardian  has  expended 
the  small  sum  realized  on  the  sale  of  this  piece  of  land  in  the 
joint  support  of  these  two  children,  under  the  order  now 
sought  to  be  modified.  She  has  done  it  in  good  faith  and 
should  be  protected,  although  the  court  may  have  erred  in 
making  the  order  which  she  has  obeyed.  I  think  the  order 
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must  be  modified,  as  asked  on  this  motion,  with  the  proviso 
that  the  special  guardian  be  protected  in  all  she  has  done  or 
expended  under  and  in  obedience  to  the  order. 
An  order  will  be  made  accordingly. 


K  Y.  COMMON  PLEAS. 

WILSON   BURLING,   respondent,   agt.  C.  GODFREY  GUNTHER, 

appellant. 

Appeal — Power  of  appellate  court  to  reverse,  affirm  or  modify  a  judgment — 
Construction  of  such  power. 

In  an  action  for  broker's  commissions,  in  procuring  a  loan  of  $35,000, 
tried  by  a  jury  in  the  marine  court,  there  was  a  contention  of  fact 
upon  the  trial  over  the  question  of  an  original  employment.  The  trial 
resulted  in  a  verdict  for  $400  in  plaintiff's  favor.  The  defendant's 
motion  for  a  new  trial  upon  the  minutes  was  denied,  and  an  appeal 
taken  from  the  order  and  judgment  entered  upon  the  verdict  to  the 
general  term  of  the  marine  court,  where  the  judgment  was  affirmed, 
upon  the  plaintiff  stipulating  to  reduce  the  recovery  from  $400  to  $175. 
The  case  was  given  to  the  jury  under  an  absolute  instruction  to  allow 
plaintiff  $400  in  case  they  found  in  his  favor  upon  other  questions  : 

Held,  that  the  general  term  of  the  marine  court  exceeded  its  authority  by 
directing  an  affirmance  should  the  plaintiff  stipulate  to  reduce  the 
recovery  to  $175.  The  statute  limits  the  plaintiff's  right  to  that 
amount,  but  the  jury  had  power  to  award  him  less. 

Neither  the  plaintiff 's  right,  nor  the  defendant's  liability,  with  reference 
to  amount,  has  ever  been  passed  upon  by  the  jury,  as  they  were  misled 
by  an  erroneous  instruction,  and  the  general  term,  by  endeavoring, 
instead  of  ordering  a  new  trial,  to  adjudicate  what  the  plaintiff  was 
entitled  to,  exceeded  their  powers,  the  needed  facts  not  having  been 
found  on  the  trial. 

General  Term,  January,  1882. 
Before  BEACH  and  YAN  BRUNT,  JJ. 

AT  some  date  in  or  prior  to  August,  1878,  the  defendant 
employed  Harnett,  a  real  estate  broker,  to  procure  a  loan  of 
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$35,000  for  him,  at  six  per  cent  interest  per  annum,  to  be 
secured  upon  certain  real  estate  in  the  city  of  New  York. 
In  that  month  Earle,  a  clerk  for  Harnett,  applied  to  the 
plaintiff 's  assignor,  George  H.  Burling,  to  obtain  the  loan. 
He  succeeded  in  doing  so,  and  informed  the  defendant  Sep- 
tember 4,  1878.  On  that  date  the  defendant  gave  to  plain- 
tiff 's  assignor  a  writing  in  these  words : 

BROOKLYN,  September  5,  1878. 
"  Mr.  GEORGE  H.  BURLING  : 

"  DEAR  SIR.  —  I  am  ready  to  accept  your  loan  on  the  fifth 
instant,  at  1  p.  M.,  provided  the  same  has  not  been  taken  else- 
where ;  the  commission  to  be  $400,  and,  also,  provided  lawyer's 
fees  can  be  agreed  upon. 

"  Yery  truly  yours, 

"C.  GODFKEY  GUNTHEK." 

From  the  evidence  this  was  written  September  fourth 
instead  of  the  fifth,  as  dated. 

The  defendant  afterwards  did  nothing.  On  September 
sixth  the  parties,  who  had  accepted  the  loan,  withdrew  their 
acceptance  because  the  papers  were  not  delivered  as  promised 
on  the  fifth,  and  so  notified  George  H.  Burling.  This  action 
was  brought  by  I.  Burling,  assignee,  to  recover  $400  and  com- 
missions. There  was  a  contention  of  fact,  upon  the  trial,  over 
the  question  of  an  original  employment  of  George  H.  Burling 
by  the  defendant  to  procure  the  loan.  The  trial  in  the  marine 
court  resulted  in  a  verdict  for  $400  in  plaintiff's  favor.  The 
defendant's  motion  for  a  new  trial  upon  the  minutes  was 
denied,  and  an  appeal  taken  from  the  order  and  judgment 
entered  upon  the  verdict,  to  the  general  term  of  the  marine 
court,  where  the  judgment  was  affirmed  upon  the  plaintiff 
stipulating  to  reduce  the  recovery  from  $400  to  $175.  The 
defendant  appealed  to  this  court. 

C.  Bainbridge  Smith,  for  appellant. 
Charles  W.  Dayton,  for  respondent. 
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BEACH,  J.  —  The  question  of  fact  affecting  employment 
and  service  seem  to  have  been  settled  by  the  jury  in  favor  of 
the  plaintiff  upon  conflicting  evidence,  and  the  verdict  is  not 
against  its  weight.  In  such  case  it  is  without  the  province  of 
this  court  to  interfere  with  the  action  of  the  tribunal  to  which 
parties  are  remitted  by  law  for  the  settlement  of  those 
contentions. 

The  general  term  of  the  marine  court,  however,  exceeded 
its  authority  by  directing  an  affirmance,  should  the  plaintiff 
stipulate  to  reduce  the  recovery  to  $175.  The  statute  limits 
the  plaintiff's  right  to  that  amount,  but  the  jury  had  power  to 
award  him  less  (2  JR.  S.  [6th  ed.~\,  1005,  sec.  1).  The  case  was 
given  to  them  under  an  absolute  instruction  to  allow  him 
$400,  in  case  they  found  in  his  favor  upon  other  questions. 
In  my  opinion  the  general  term  of  the  marine  court,  by  its 
action,  has  usurped  the  functions  of  a  juTy  in  fixing  absolutely 
the  quantum  of  plaintiff's  recovery  at  the  statutory  limit. 
No  adjudication  in  the  books  upholds  so  broad  a  construction 
of  the  power  given  an  appellate  court  to  reverse,  affirm  or 
modify  a  judgment.  In  Sears  agt.  Cowen  (3  Keyes,  113),  the 
action  was  to  recover  damages  for  a  breach  of  contract  to  sell 
and  deliver  potatoes  at  a  certain  price.  The  jury  gave  a  ver- 
dict for  $500,  which  was  reduced  by  the  general  term  to  $300, 
and  so  affirmed  by  the  court  of  appeals.  There  is  nothing  in 
the  report  of  the  case  to  show  that  evidence  was  given  upon 
the  subject  of  damages,  or  indicating  of  what  terms  the 
original  sum  consisted. 

The  learned  judge  wrote  the  opinion,  held  the  court  pos- 
sessed of  power,  on  a  motion  for  a  new  trial,  to  refuse  to  set 
aside  the  verdict,  if  the  parties  would  consent  to  deduct  any 
amount  deemed  excessive.  The  case  may  have  been  one 
where  elements  of  damage,  established  by  the  proofs,  were 
such  as  to  enable  the  court  to  reach  a  conclusion  upon  the 
sum  to  which  the  plaintiff  had  shown  a  clear  or  absolute  right. 
In  Cook  agt.  Philippa  (56  N.  Y.,  310)  the  judgment  on 
the  per  centage  agreed  upon  was  wholly  reversed  by  the 
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general  term,  and  the  court  of  appeals  held  the  limit  of  the 
statute  applicable,  and  affirmed  the  reversal,  giving  judgment 
absolute  against  plaintiff,  by  virtue  of  his  stipulation.  The 
opinion  stated  that  the  plaintiff  was  entitled  to  no  more  than 
fifty  dollars  upon  a  loan  of  ten  thousand,  and  "  if  he  could 
have  recovered  that  sum,  it  was  waived  by  the  stipulation. 
Nothing  in  the  case  supports  the  action  here.  In  Moffatt 
agt.  Sackett  (18  N.  T.,  22)  the  general  term  reduced  a  judg- 
ment for  goods  sold  and  work  done,  by  deducting  twelve 
dollars  damages,  caused  by  unskillful  work. 

The  referee  had  refused  its  allowance,  but  found  it  to  have 
been  from  twelve  to  fifteen  dollars.  The  court  held  there 
was  no  authority  to  determine  the  amount  of  unsettled  dam- 
ages, and  where  the  amount  was  indefinite  and  uncertain, 
so  doing  was  an  assumption  of  the  jury  province.  In  other 
cases,  either  the  principle  is  stated,  or  the  facts  show  the 
reduction  to  have  been  made  of  amounts  settled  in  the  trial 
court,  and  in  one  where  interest  was  unmistakably  computed 
(Brownell  agt.  Winnie,  29  N.  T.,  400 ;  Hayden  agt.  The 
Florence  Sewing  Machine  Co.,  54  N.  T.,  221 ;  Cuff  agt. 
Borland,  57  Jf.  Y.,  560 ;  Whitehead  agt.  Kennedy,  69  N.  IT., 
462.) 

In  the  case  at  bar,  neither  the  plaintiff's  right,  nor  the 
defendant's  liability,  with  reference  to  amount,  has  ever  been 
passed  upon  by  the  tribunal  wherein  such  issues  are  settled. 
It  appears  the  jury  were  misled  by  an  erroneous  instruction, 
and  the  general  term  of  the  marine  court  endeavored,  instead 
of  ordering  a  new  trial,  to  adjudicate  what  the  plaintiff  was 
entitled  to.  This  was  beyond  their  power,  the  needed  facts 
not  having  been  found  on  the  trial. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  event.  ' 

VAN  BRUNT,  J .,  concurred. 
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SUPREME  COURT. 
GEORGE  WEYH  agt.  FELIX  BOYLAN  and  others. 

Mortgage  foreclosure  —  Revival? —  Effect  of  lis  pendens  on  subsequent  pur- 
chaser— Code  of  Oivfl  Procedure,  sections  765-1661. 

In  an  action  to  foreclose  a  mortgage  a  grantee,  subsequent  to  the  filing  of 
the  lis  pendens,  is  bound  by  all  the  proceedings  in  the  action  to  the  same 
extent  as  if  he  were  a  party,  and  his  equity  of  redemption  is  cut  off  by 
the  decree. 

Where  A.  commenced  an  action  against  B.  to  foreclose  a  mortgage,  and, 
after  lis  pendens  filed,  B.  conveyed  the  premises  to  C.,  and  thereafter 
B.  died  and  C.  was  made  his  administrator.  The  action  was  revived 
against  C.  as  administrator  of  B.,  deceased: 

Held,  that  the  action  was  properly  revived,  and  C.'s  equity  of  redemption 
cut  off  by  the  decree  (Affirming  8.  C.,  62  How.,  397). 

First  Department,  General  Term,  March,  1882. 
before  DAVIS,  P.  J.,  BRADY  and  DANIELS,  JJ. 

THIS  is  an  appeal,  by  the  assignee  of  the  purchaser  at  the 
foreclosure  sale  in  above  action,  from  an  order  made  by  judge 
BARRETT,  on  the  16th  day  of  February,  1882,  compelling  him 
to  complete  the  purchase,  notwithstanding  the  objections  made 
by  him  to  the  title  which  the  deed  of  referee  could  confer. 
The  facts  fully  appear  and  will  be  found  in  the  report  of  the 
case  at  special  term  (62  How.,  397). 

Townsend  &  Mahan,  for  appellant,  purchaser. 

Z.  P.  Kirchies,  attorney,  and  Jacob  A.  Gross,  of  counsel, 
for  respondent. 

PER  CURIAM. —  "We  are  of  the  opinion  that  this  case  was 
properly  disposed  of  by  the  court  below  for  the  reason  assigned 
in  the  opinion  of  BARRETT,  J.,  which  we  adopt  as  our  own. 

On  looking  into  the  judgment  roll  in  the  case  produced  on 
the  argument,  we  find  that  the  judgment  was  in  fact  given 
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upon  findings  of  fact  against  Michael  S.  Boylan,  both  as 
administrator  of  Felix  Boylan  and  individually.  This  circum. 
stance  is  a  controlling  one,  while  the  judgment  record  stands 
in  its  present  form. 

No  irregularity  appears  upon  which  the  judgment  can  be 
adjudged  void,  and  even  if  there  were  an  irregularity  in  the 
form  it  cannot  be  corrected  by  us  to  the  prejudice  of  the  plain- 
tiff ;  and  would  not  be  at  special  term  on  motion  of  Boylan 
for  such  a  purpose  as  to  enable  him  to  assert  that  he,  as  a  sub- 
sequent purchaser,  is  not  affected  /by  the  lis  pendens  in  the 
action. 

The  order  should  be  affirmed,  with  ten  dollars  costs,  besides 
disbursements. 


SUPEEME  COURT. 
In  the  Matter  of  ISADOEE  BAYARD. 

Constitutional  limitations  upon  local  legislation  —  Cruel  and  unusual  punish- 
ment —  Recorder  of  city  of  Cohoes  —  his  power  to  punish  the  crime  of  petit 
larceny  more  severely  than  in  other  parts  of  the  state  —  Constitutionality  of 
chapter  456,  section  29,  Laws  of  1880. 

The  courts  are  at  liberty  to  declare  a  statute  unconstitutional  only  when 
it  conflicts  with  some  express  provision  or  limitation  of  the  constitu- 
tion. They  ought  not  to,  nor  can  they  declare  a  law  invalid  because  in 
their  judgment  it  confligts  with  the  spirit  supposed  to  pervade  the  con- 
stitution but  not  expressed  in  words.  When  a  statute  is  challenged  as 
in  conflict  with  the  fundamental  law,  a  clear  and  substantial  conflict 
must  be  found  to  exist  to  justify  its  condemnation. 

The  law  of  1880  (Laws  of  1880,  chap.  456,  sec.  29),  giving  the  recorder  of 
the  city  of  Cohoes  power  to  punish  the  crime  of  petit  larceny  more 
severely  than  in  other  parts  of  the  state,  is  constitutional. 

The  punishment  of  petit  larceny  in  the  city  of  Cohoes  by  imprisonment 
for  one  year,  when  outside  of  that  city  it  is  punishable  but  by  six 
months'  imprisonment,  is  not  a  cruel  and  unusual  punishment,  so  that 
the  law  authorizing  it  is  invalid  (Reversing  S.  C.,  61  How.,  294). 

Third  Department,  General  Term,  November,  1881. 
VOL.  LXIII        10 
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APPEAL  by  the  people  from  an  order  made  on  habeas  corpus, 
discharging  Bayard  from  imprisonment. 

D.  Cody  Herrick,  district  attorney,  for  the  people. 

I.  Inferior  local  courts  of  civil  and  criminal  jurisdiction 
may  be  established  by  the  legislature  (constitution,  art.  6,  sec. 
19).     Courts  of  special  sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  prescribed 
by  law  (Constitution,  art.  6,  sec.  26). 

II.  Every  inteudment  is  in  favor  of  the  constitutionality  of 
legislative  enactments  (Kerrigan  agt.  Foice,  9  Bun,  185; 
Central  C.  R.  R.  agt.  Twenty-third  St.  R.  R.  Co.,  54  How., 
180 ;  Matter  of  N.  Y.  Elevated  R.  R.  Co.,  3  Abb.  N.  C., 
413  ;  Leamtt  agt.  Blatchford,  17  N.  Y.,  549 ;  Matter  of  N- 
Y.  Elevated  R.  R.  Co.,  70  N.  Y.,  342,  343). 

III.  It  is  not  a  local  act  within  the  prohibition  of  the  Con 
stitution  (People  agt.  Davis,  61  Barb.,  456 ;  Williams  agt. 
The  People,  24  N.  Y.,  405 ;  McCann's  Case,  16  N.  Y.,  58 ; 
People  agt.  Morgan,  \  T.  <&  C.,  111). 

IY.  It  is  not  opposed  to  the  spirit  of  our  constitution,  in 
the  sense  that  it  does  not  operate  equally  upon  all  (Kerrigan 
agt.  Force,  9  Hun,  189 ;  Healey  agt.  Dudley,  5  Lansing,  120  ; 
State  agt.  County  Commissioners  of  Baltimore,  29  Md.,  566). 

Y.  The  spirit  of  our  constitution  is  not  opposed  to  such  a 
law,  neither  is  the  law  opposed  to  the  spirit  of  our  institutions, 
in  the  sense  that  the  court  will  declare  the  act  void  (Coolers 
Cons.  Limitations,  390 ;  People  agt.  Draper,  15  N.  Y.,  544; 
Matter  of  N.  Y.  Elevated  R.  R.  Co.,  3  Abb.  N.  C.,  413). 

YI.  It  is  not  an  act  giving  an  inferior  court  in  the  city  of 
Cohoes  greater  power  than  a  superior  court  in  other  parts  of 
the  state  would  have,  for  the  reason  that  superior  courts, 
except  in  the  city  of  Albany  and  New  York,  had  no  jurisdiction 
over  this  class  of  crimes.  Chapter  390,  Laws  of  1879,  have 
given  courts  of  special  sessions  exclusive  jurisdiction  to  try 
such  cases. 

YII.  It  is  not  a  cruel  and  unusual  punishment  within  sec- 
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tion  5,  article  1  of  the  constitution  {Barker  agt.  People,  3 
Cowen,  486 ;  Cooley's  Constitutional  Limitations,  328,  329  ; 
Potter's  Dwarris,  534,  535 ;  Dane  agt.  The  People,  5  Parker, 
364 ;  Commonwealth  agt.  Hitchins,  5  Gray,  482 ;  JZeccaria 
on  Crimes,  chap.  3,  p.  20 ;  State  agt.  Pettie,  8  North  Caro- 
lina, 367). 

J..  .£".  Valois,  for  Bayard. 

RUMSEY,  eT".  —  In  1879  the  legislature  conferred  on  courts 
of  special  sessions  exclusive  jurisdiction,  among  other  things, 
to  try  charges  of  petit  larceny  not  charged  as  a  second  offense. 
The  recorder  of  the  city  of  Cohoes  was  vested  with  all  the 
powers  of  courts  of  special  sessions.  In  1880  the  legislature 
passed  an  act  by  which,  among  other  things,  it  was  provided 
that  when  any  person  is  brought  before  said  recorder  charged 
with  "  petit  larceny,  first  offense,  such  recorder  shall,  upoa 
conviction  of  such  offense,  have  power  to  punish  by  a  fine 
not  exceeding  $250,  or  by  imprisonment  in  the  Albany 
Penitentiary  at  hard  labor,  for  a  term  not  exceeding  one  year, 
or  by  both  such  fine  and  imprisonment"  (Laws  of  1880,  chap. 
456,  sec.  29). 

By  the  general  law  the  punishment  for  petit  larceny,  first 
offense,  in  other  parts  of  the  state,  is  imprisonment  for  six 
months,  or  by  fine  not  exceeding  $100,  or  both.  Such 
being  the  law,  Bayard  was  tried  and  convicted  before  the 
recorder  of  Cohoes  for  petit  larceny,  and  sentenced  to  be 
imprisoned  for  one  year.  He  sued  out  his  writ  of  habeas 
corpus  before  a  justice  of  this  court,  and,  upon  the  hearing 
after  return,  was  discharged.  This  appeal  is  brought  to  review 
the  order  discharging  him.  The  learned  justice  held  that  the 
law  of  1880,  above  quoted,  was  unconstitutional,  and  that  it 
gave  no  jurisdiction  to  the  recorder  of  Cohoes  to  sentence 
for  one  year  for  petit  larceny  committed  in  that  city,  while 
the  punishment  for  the  same  offense  elsewhere  in  the  state 
was  but  half  so  great. 


76  NEW  YORK  PRACTICE  REPORTS. 

Matter  of  Bayard. 

It  may  be  premised  that  the  courts  are  at  liberty  to  declare 
a  statute  unconstitutional  only  when  it  conflicts  with  some 
express  provision  or  limitation  of  the  constitution.  They 
ought  not  to,  nor  can  they  declare  a  law  invalid  because,  in 
their  judgment,  it  conflicts  with  the  spirit  supposed  to  per- 
vade the  constitution,  but  not  expressed  in  words.  "  When 
a  statute  is  challenged  as  in  conflict  with  the  fundamental  law, 
a  clear  and  substantial  conflict  must  be  found  to  exist  to 
justify  its  condemnation  "  (Matter  of  N.  Y.  Elevated  R.  JR. 
'Co.,  70  N.  Y.,  327-342 ;  People  agt.  Allertson,  55  N.  Y., 
50-54  ;  People  agt.  ComstocJc,  78  N.  Y.,  356).  Judge  COOLET 
has  so  fully  and  accurately  laid  down  the  law  on  this  subject 
that  it  is  necessary  only  to  refer  to  his  learned  work  to  ascertain 
the  extent  of  the  duty,  and,  therefore,  of  the  right  of  courts 
to  declare  au  act  of  the  legislature  to  be  void  (Cooley  Const. 
Lim.,  159,  171,  174). 

Whether  or  not  this  is  a  local  act,  we  do  not  think  important 
in  this  connection.  The  constitution  has  forbidden  the  legis- 
lature to  pass  private  or  local  bills  in  certain  cases,  but  in 
all  other  cases  the  law-making  power  is  unrestrained  in  that 
regard. 

There  is  authority  for  saying  that  this  portion  of  the  law 
under  consideration  is  not  local  or  private,  but  public  (  Wil- 
liams agt.  People,  24  N.  Y.,  405-407 ;  State  agt.  Co.  Com., 
29  Md.y  516),  but  we  do  not  think  it  necessary  to  decide  that 
question. 

Is  the  punishment  of  petit  larceny  in  the  city  of  Cohoes 
by  imprisonment  for  one  year,  when  outside  of  that  city  it  is 
punishable  but  by  six  months'  imprisonment,  a  cruel  and 
unusual  punishment,  so  that  the  law  authorizing  it  is  invalid  ? 

The  learned  justice  who  made  the  order  under  considera- 
tion, thought  that,  as  petit  larceny  was  punished  generally 
throughout  the  state  by  imprisonment  for  six  months  only,  it 
was  cruel  and  unusual  to  increase  the  punishment  for  that 
offense  when  committed  within  the  city  of  Cohoes. 

We  first  find  the  injunction  against   cruel  and  unusual 
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punishment  in  the  declaration  of  rights  presented  by  the 
convention  to  "William  and  Mary,  before  settling  the  crown 
upon  them  in  1688. 

That  declaration  recites  the  crimes  and  errors  which  had 
made  the  revolution  necessary.  These  recitals  consist  of  the 
acts  only  of  the  former  king  and  the  judges  appointed  by 
him,  and  one  of  them  was  that  "illegal  and  cruel  punish- 
ments had  been  inflicted"  (Stephens'  English  Const,  44). 

The  punishments  complained  of  were  the  pillories,  slittings, 
and  mutilations  which  the  corrupt  judges  of  King  James  had 
inflicted  without  warrant  of  law,  and  the  declaration  was 
aimed  at  the  acts  of  the  executive,  for  the  judges  appointed 
by  him  and  removable  at  pleasure  were  practically  part  of  the 
executive.  It  clearly  did  not  then  refer  to  the  degree  of  pun- 
ishment, for  the  criminal  law  of  England  was  at  that  time 
disgraced  by  the  infliction  of  the  very  gravest  punishment  for 
slight  offenses,  even  petit  larceny  being  then  punishable  with 
death. 

But  the  declaration  was  intended  to  forbid  the  imposition 
of  punishment  of  a  kind  not  known  to  the  law,  or  not  war- 
ranted by  the  law. 

The  courts  have  rarely  had  occasion  to  construe  the  mean- 
ing of  the  phrase  "  cruel  and  unusual  punishment,"  and  since 
no  punishment  can  be  inflicted  until  authorized  by  the  legis- 
lature which  is  often  elected,  and  represents  the  general  moral 
idea  of  the  people,  it  is  not  likely  that  they  will  often  be 
called  on  to  construe  it.  The  text  writers,  however,  have  dis- 
cussed it  to  some  extent,  and  they  seem  to  understand  it  as 
prohibiting  any  cruel  or  degrading  punishment  not  known  to 
the  common  law,  and  probably  also,  those  degrading  punish- 
ments which  in  any  state  had  become  obsolete  when  its  exist- 
ing constitution  was  adopted,  and  punishments  so  dispropor- 
tioned  to  the  offense  as  to  shock  the  sense  of  the  community 
(Coolers  Const.  Lim.,  329 ;  Story  on  Const.,  sec.  1903 ; 
Coolers  Prin.  Const.  Law,  296  ;  A h  Kow  agt.  Neman,  18 
Am.  L.  Reg.  \N.  &],  676). 
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Giving  the  clause  this  broad  meaning  it  will  yet  not  be 
broad  enough  to  forbid  the  passage  of  the  law  under 
consideration. 

The  punishment  authorized  by  this  law  was  the  ordinary 
kind  of  punishment  for  all  minor  offenses,  and  it  cannot  fairly 
be  said  to  be  either  cruel  or  unusual,  unless  we  are  prepared 
to  say  that  the  legislature  having  established  a  general  maxi- 
mum of  punishment  throughout  the  state,  cannot  increase  or 
change  it  as  to  particular  localities  to  meet  especial  emergencies. 
That  the  law-making  power  can  fix  the  punishment  for  crime 
and  determine  its  severity  cannot  be  denied  {Commonwealth 
agt.  Ilitchings,  5  Gray,  482,  486  ;  Coolers  Prin.  of  Const. 
Law,  296).  There  is  no  constitutional  law  which  limits  the 
power  of  the  legislature  in  criminal  any  more  than  in  civil 
cases.  In  each  the  rules  are  the  same,  and  if  we  wish  to  limit 
either  we  must  find  the  right  in  the  constitution  or  we  cannot 
find  it  at  all  Many  cases  can  be  imagined  where  especial 
circumstances  make  it  advisable  that  some  act  done  in  a  par- 
ticular locality  shall  be  declared  a  crime,  or  that  it  shall  be 
necessary  to  prevent  in  that  place  the  commission  of  some 
peculiar  crime.  Of  this  necessity  the  legislature  must  be  the 
sole  arbiter.  We  find  in  practice  that  many  acts  are  crimes 
and  punishable  if  done  in  one  part  of  the  state,  which  are 
innocent  if  done  in  another. 

We  can  see  no  difference  in  principle  between  the  act  in 
question  and  the  large  number  of  laws  of  the  kind  mentioned 
above.  It  may  well  be  that  the  state  of  affairs  in  Cohoes 
when  this  act  was  passed  was  such  as  to  require  stringent 
regulations  for  the  prevention  of  petty  crimes.  If  it  were  so, 
it  was  for  the  legislature  to  decide,  and  having  decided,  to  act 
accordingly.  If  the  law  applied  to  all  persons  in  that  locality, 
we  do  not  think  it  violates  the  constitution  (Coolers  Const. 
Lim.,  390). 

The  reasoning  of  judge  DENIO  in  Williams  agt.  People  (24 
N.  Y.,  405,  407,  408)  is  authority  in  favor  of  the  validity  of 
the  law  in  question,  and  as  the  report  shows  that  all  the 
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judges,  except  SUTHERLAND,  J.,  concurred  in  his  opinion,  the 
reasoning  has  almost  the  weight  of  an  express  decision, 
although  the  court  did  not  pass  upon  the  question. 

We  do  not  consider  the  expediency  or  propriety  of  this 
act  —  that  is  of  no  importance  to  our  decision.  Laws  may  be 
inexpedient,  oppressive,  even  cruel,  but  unless  they  infringe 
upon  some  constitutional  restrictions,  the  remedy  is  with  the 
electors  and  not  with  the  courts. 

The  order  discharging  the  prisoner  must  be  reversed,  and 
the  prisoner  remanded. 

LEARNED,  P.  J.,  and  OSBOEN,  J.,  concur. 


K  Y.  SUPEKIOE  COUKT. 
RICHARD  COUCH  agt.  JOHN  MULHANE. 

Appearance  —  Necessity  of  formal  notice  of — Practice—  Code  of  Civil  Pro- 
cedure, sections  421,  422. 

Under  the  practice,  as  it  stood  before  the  Code  of  Civil  Procedure,  a  notice 
of  motion  signed  by  an  attorney  was  a  general  appearance  in  the  action 
and  when  an  attorney  had  appeared  in  an  action  no  change  of  attorneys 
could  be  made  without  an  order. 

But,  under  sections  421  and  422^of  the  Code  of  Civil  Procedure.  Until  an 
attorney  serves  a  formal  notice  of  appearance  or  a  pleading,  he  has  no 
general  standing  in  the  cause,  either  to  bind  or  protect  his  client ;  and 
an  attorney  for  plaintiff  who  has  received  motion  papers  from  an  attor- 
ney for  defendant,  or  has  given  time  to  an  attorney  for  defendant  to 
answer,  can  proceed  in  all  other  respects  as  if  defendant  had  not 
appeared. 

Special  Term,  Mwrch,  1882. 

ARNOUX,  J.  —  This  is  a  notice  of  motion  for  judgment. 
The  action,  brought  to  recover  $5,000  damages  for  slander, 
was  commenced  by  service  of  a  summons  and  complaint  on 
the  defendant  on  the  5th  of  January,  1882.  On  the  twenty- 
siith  of  January  an  affidavit  and  order  to  show  cause  why  the 


80  NEW  YORK  PRACTICE  REPORTS. 


Couch  agt.  Mulhane. 


default  should  not  be  opened  was  served  on  plaintiffs  attorney, 
in  which  motion  papers  Bernard  F.  McCahill  appeared  as 
attorney.  Thereupon  plaintiffs  attorriey  extended  the  time 
to  answer.  Before  the  expiration  of  that  time  an  answer  was 
mailed  to  plaintiffs  attorney,  subscribed  by  George  "W.  Zeuer, 
as  defendant's  attorney,  which  was  forthwith  returned  because 
it  was  not  subscribed  by  the  attorney  for  the  party.  No  order 
for  substitution  of  attorneys  was  ever  made. 

Under  the  practice,  as  it  stood  before  the  Code  of  Civil  Pro- 
cedure, the  plaintiffs  proceeding  was  regular.  A  notice  of 
motion  signed  by  an  attorney  was  a  general  appearance  in  the 
action  (Ayres  agt.  Western  R.  R.  Co.,  48  Barb.,  132; 
McKluster  agt.  Van  Zandt,  1  Wend.,  13).  And  when  an 
attorney  had  appeared  in  an  action  no  change  of  attorneys 
could  be  made  without  an  order  (Robinson  agt.  McCUllan,  1 
How.,  90;  Supervisors  agt.  Broadhead,  44  How.,  411; 
KreJceler  agt.  Thaule,  49  How.,  138). 

But  the  practice  in  this  respect  has  been  radically  changed 
by  sections  421  and  422  of  the  present  Code.  Until  an  attor- 
ney serves  a  formal  notice  of  appearance  or  a  pleading  he  has 
no  general  standing  in  the  cause  either  to  bind  or  protect  his 
client ;  and  an  attorney  for  plaintiff  who  has  received  motion 
papers  from  an  attorney  for  defendant,  or  has  given  time  to  an 
attorney  for  defendant  to  answer,  can  proceed  in  all  other 
respects  as  if  defendant  had  not  appeared.  Under  this  provi- 
sion of  the  Code  it  behooves  all  attorneys  who  are  generally 
retained  in  an  action  for  the  defendant  to  enter  a  formal  notice 
of  appearance  in  the  action,  to  be  in  a  position  to  properly 
guard  the  rights  of  their  clients  ;  and  as  this  provision  cuts 
both  ways,  it  is  equally  incumbent  upon  the  attorneys  for 
plaintiffs  either  to  obtain  a  general  appearance  from  an  attor- 
ney who  professes  to  represent  the  defendant  or  else  to  treat 
him  as  a  special  attorney  until  he  has  served  such  notice  of 
appearance  or  pleading  (Douglas  agt.  Hdberstro,  58  How. 
Pr.,  276). 

The  motion  for  judgment  must  be  denied. 
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K  Y.  COMMON  PLEAS. 

JOHN  S.  BEAUFORD,  plaintiff  and  respondent,  agt.  THOMAS  A. 
PATTERSON,  defendant  and  appellant. 

Bills  of  exchange  and  promissory  notes  —  Defense  —  Question  for  the  jury. 

The  defendant  gave  two  notes  in  settlement  of  a  past  due  bill  of  £125, 
upon  the  promise  of  the  creditor  to  return  the  bill : 

Held,  following  Miller  agt.  Bitz  (3  E.  D.  Smith,  253),  that  the  failure  of  the 
creditor  to  return  the  bill  was  a  good  defense  to  the  new  notes. 

Held,  also,  that  the  fact  that  the  plaintiff  proved  that  the  bill  was  lost  at 
the  time  was  no  excuse,  because  it  was  a  fraud  not  to  have  made  the 
loss  known  at  the  time  of  receiving  the  new  notes  ;  and  further,  that 
the  question  should  have  been  submitted  to  the  jury. 

General  Term,  January,  1882. 
Before  VAN  BRUNT  and  BEACH,  JJ. 

APPEAL  from  an  order  of  the  general  term,  of  the  marine 
court,  affirming  a  judgment  rendered  at  the  trial  term  thereof. 
The  facts  sufficiently  appear  in  the  following  opinion. 

J.  M.  Bowers,  for  appellant. 

L.  Laflin  Kellogg,  for  respondent. 

VAN  BRUNT,  P.  J.  —  In  May,  1876,  the  plaintiff  claimed 
to  be  the  holder  of  an  obligation  made  by  the  defendant  for 
£125  sterling,  which  was  then  due,  and  obtained  from  the 
defendant  his  two  promissory  notes  of  the  date  of  May  12, 
1876,  in  settlement  of  said  obligation,  and  the  contract  between 
the  parties  was  evidenced  by  the  following  receipt : 

"  NEW  YORK,  May  12,  1876. 

"  Received  of  Thomas  A.  Patterson,  his  two  notes  of  this 
date,  at  nine  and  ten  months  after  date,  for  $343.75  each,  in 
settlement  of  his  obligation  for  £125  (one  hundred  and 
twenty-five  pounds  sterling),  and  which  I  agree  to  return  to 
him  canceled. 

(Signed.)  "J.  S.  BEAUFOKD  &  CO. 

"InSiff." 
VOL.  LXIII        11 
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The  plaintiff  failed  to  return  the  obligation  for  £125  to 
the  defendant,  and  brought  suit  in  the  marine  court  upon 
one  of  the  notes  above  mentioned,  the  same  not  having  been 
paid  at  maturity.  It  appeared  upon  the  trial  of  the  cause 
that,  at  the  time  the  notes  were  given,  the  plaintiff  has  reason 
to  believe  that  the  obligation  for  £125  was  lost  or  mislaid  or 
destroyed. 

Evidence  was  also  received,  without  objection  upon  the 
part  of  the  plaintiff,  that  the  undertaking  to  return  depended 
upon  the  finding  of  the  original  note  by  the  plaintiff  upon 
his  return  home.  The  court,  upon  the  trial,  directed  a  verdict 
for  the  plaintiff,  and  refused  to  submit  any  questions  to  the 
jury,  to  which  direction  an  exception  was  duly  taken  by  the 
defendant.  Upon  appeal  to  the  general  term  of  the  marine 
court  the  judgment  was  affirmed,  and  from  such  judgment 
of  affirmance  an  appeal  was  taken  to  this  court. 

The  identical  question  involved  in  this  appeal  has  been 
decided  by  the  general  term  of  this  court  in  the  case  of  Miller 
agt.  Ritz  (3  E.  D.  /Smith,  253),  and  in  the  opinion  of  the 
court  in  that  case,  the  question  is  discussed  upon  a  basis  which, 
in  our  judgment,  shows  that  a  recovery  cannot  be  had  under 
the  circumstances  in  this  case. 

It  is  true  that  in  the  case  of  Catlin  agt.  Hanson  (1  Duer, 
310),  the  same  question  was  decided  differently;  but  it  is  to 
be  observed  that  the  court,  in  their  opinion,  base  their  conclu- 
sion upon  other  questions  and  other  circumstances  which  in 
no  way  relate  to  this  question,  and  in  consequence  of  the  con- 
clusion which  they  arrived  at  upon  the  other  questions,  this 
point  was  of  no  importance,  and  it  appears  from  the  opinions 
of  the  court  in  that  ease,  that  the  statement  which  is  in  con- 
tradiction to  the  decision  of  the  general  term  in  this  case,  is  a 
mere  dicta,  it  not  being  considered  by  the  other  justices  com- 
posing the  general  term,  both  of  whom  wrote  opinions,  and 
such  opinion  no  where  considers  the  point  in  support  of  the 
conclusion  to  which  he  had  arrived,  which  are  so  ably  pre- 
sented by  judge  "WOODRUFF. 
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There  is,  however,  another  view  of  this  case  which  is  not 
considered  by  either  of  the  opinions  above  mentioned.  The 
receipt  was  the  contract  between  the  parties,  and  although  it 
is  claimed  that  the  agreements  were  not  mutual  or  conditional, 
yet  it  is  a  familiar  rule  of  law  that  one  party  to  a  contract  can 
compel  another  to  perform  his  part  of  the  contract,  but  he 
must  show  that  he  has  performed  all  its  conditions  upon  his 
part.  In  this  case  the  plaintiff,  by  his  contract  having  agreed 
to  return  this  note,  and  although  he  failed  so  do,  seeks  to  call 
upon  the  defendant  to  do  that  which  he  promised  to  do  as 
part  and  parcel  of  the  same  agreement. 

It  is  urged  that  the  loss  of  the  note  releases  the  plaintiff  in 
this  action  from  a  performance.  That  might  have  been  true, 
if  such  loss  had  occurred  subsequent  to  the  making  of  his 
contract,  which  is  evidenced  by  the  receipt  of  May  12,  1876. 
But  if  knowing  that  that  note  was  lost  for  the  purpose  of 
getting  these  new  notes,  he  agreed  to  return  the  old,  he  was 
guilty  of  a  fraud,  and  he  should  not  be  allowed  to  recover, 
even  if  the  contract  contained  in  the  receipt  did  not  express 
the  true  intent  of  the  parties ;  but  the  agreement  was  that  the 
note  should  be  returned  if  it  could  be  found. 

That  was  a  question  which  should  have  been  submitted  to 
the  jury. 

It  is  urged  that  the  obligation  for  £125  is  outlawed,  and  for 
that  reason  the  failure  to  return  that  obligation  cannot  be  a 
defense. 

It  is  true  that  such  obligation  is  outlawed  as  long  as  it 
remains  in  the  limits  of  the  city  of  New  York,  but  if  he  is 
served  with  process  in  an  action  commenced  in  another  state 
or  county,  the  statute  of  limitation  of  the  state  of  New  York 
won't  aid  him  to  defeat  a  recovery,  and  if  that  note  should 
turn  up  in  the  hands  of  some  holder  who  had  acquired  it  prior 
to  the  giving  of  these  new  notes,  he  would  be  required  to  pay 
it  over  again,  notwithstanding  he  should  pay  the  amount  of 
this  judgment.  Therefore,  it  would  seem,  both  upon  principle 
and  authority,  that  no  recovery  could  be  had  if  the  receipt 
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expressed  the  contract  between  the  parties,  and  consequently 
that  if  it  did  not  express  the  contract  between  the  parties,  the 
defendant  had  the  right  to  go  to  the  jury  upon  the  evidence 
as  to  what  the  true  contract  between  the  parties  was. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

BEACH,  J.,  concurs. 


SUPREME  COURT. 

\T 
(V  BURTON  Gr.  MOSES,  appellant,  agt.  JANSON  HASBROUCK,  GEORGE 

EL  SHARPE,  WILLIAM   F.  HOMER  and   THOMAS  CORNELL, 


respondents. 


Undertaking  on  appeal  is  defective  which  is  signed  by  two  sureties,  one  of  which 
is  plaintiff  —  when  not  in  the  form  prescribed  by  the  Code  —  Code  of  Oiml 
Procedure,  sections  1326,  1327,  1334,  811,  1332. 

A  party  appealing  cannot  be  one  of  the  "two  sureties  "  required  by  the 
Code  of  Civil  Procedure. 

An  undertaking  on  appeal  is  fatally  defective  which  is  executed  by  only 
two  persons,  one  of  whom  is  the  plaintiff  and  appellant. 

Where  the  recital  in  the  commencement  of  an  undertaking  on  appeal  to 
the  court  of  appeals  was  :  "Whereas,  on  a  certain  day  in  the  supreme 
court  the  above  named  respondents  recovered  a  judgment  against  the 
above  named  appellant  for  $192.11,  on  the  appeal  from  the  judgment 
and  the  order  granting  an  extra  allowance  for  costs,  &c.,"  and  the 
undertaking  was  that  the  persons  named  "undertake  that  the  said 
appellant  will  pay  all  costs  and  damages  which  may  be  awarded  against 
him  on  said  appeal,  not  exceeding  $500  ;  and  do  also  undertake  that,  if 
the  said  judgment  so  appealed  from,  or  any  part  thereof,  be  affirmed, 
or  the  appeal  be  dismissed,  the  said  appellant  will  pay  the  amount 
directed  to  be  paid  by  the  said  judgment,  or  the  part  of  such  amount  as 
to  which  the  said  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in 
part,  and  all  damages  which  shall  be  awarded  against  said  appellant  on 
the  said  appeal:  " 

Held,  that  security  has  only  been  given  for  the  payment  of  the  judgment 
recovered  for  the  costs  on  the  affirmance,  and  not  for  the  original  judg- 
ment which  was  affirmed  at  the  general  term. 
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Held,  further,  that,  in  the  language  of  section  1332  of  the  Code  of  Civil 
Procedure,  the  undertaking  is  not  "  the  same,  as  if  the  judgment  or 
order,  from  which  the  appeal  is  taken,  was  to  the  same  effect  as  the 
judgment  or  order  affirmed,"  and  is,  therefore,  defective. 

Ulster  Special  Term,  April,  1882. 

MOTION  by  respondents  to  have  an  undertaking  given  by 
the  appellant  on  appeal  to  the  court  of  appeals  declared 
insufficient. 

A.  Schoonmaker,  Wm.  /S.  Kewyon  and  P.  Cantine,  for 
respondents  and  motion. 

Wm.  Loivnsbury,  for  appellant  and  opposed. 

WESTBROOK,  J. —  The  plaintiff  by  his  action  sought  to  make 
the  defendants  liable  for  certain  claims  which  he  professed  to 
hold  against  the  Rondout  and  Oswego  Railroad  Company. 
The  right  of  recovery  was  resisted  on  various  grounds,  and  the 
issues  in  the  suit  were  referred  to  Charles  H.  Winfield  as  sole 
referee  to  hear  and  decide. 

After  a  long  and  protracted  hearing  the  referee  made  a 
report  in  favor  of  the  defendants.  An  order  having  been 
made  by  this  court  that  each  of  the  defendants  should  have  an 
extra  allowance  of  $500,  a  judgment  was  entered  on  the  5th 
day  of  June,  1878,  against  the  plaintiff  for  the  costs  of  the 
action,  each  of  the  defendants  recovering  a  separate  amount 
for  costs. 

On  appeal  to  the  general  term  of  this  court,  the  judgment 
entered  upon  the  report  of  the  referee,  and  the  order  for  the 
extra  allowance  were  affirmed,  with  costs,  and  on  the  23d  day 
of  November,  1881,  the  judgment  roll  upon  such  affirmance 
was  filed,  and  another  and  a  separate  judgment  docketed  for 
$196.11  costs  upon  the  said  appeal. 

Executions  have  been  issued  upon  both  judgments,  and  as 
the  plaintiff  professes  to  have  appealed  to  the  court  of  appeals 
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and  to  have  given  a  proper  undertaking  to  stay  the  sheriff,  the 
defendants  move  to  have  such  undertaking  declared  insufficient 
and  the  supposed  appeal  declared  ineffectual.  The  motion  is 
made  upon  two  grounds,  1st.  That  the  undertaking  is  executed 
by  only  two  persons,  one  of  whom  is  the  plaintiff  himself, 
and,  therefore,  it  is  not  executed  by  "  two  sureties  "  as  required 
by  the  Code,  and  2d.  That  it  does  not  in  substance  conform  to 
the  requirements  of  the  Code.  The  points  will  be  considered 
in  the  order  just  stated. 

First.  Is  the  undertaking  defective  by  reason  of  the  fact 
that  it  is  executed  by  only  two  persons  of  whom  the  plaintiff 
is  one? 

The  undertakings  to  be  given  upon  the  appeal  are  pre- 
scribed by  sections  1326  and  1327  of  the  Code,  and  such 
undertakings  (sec.  1334)  "maybe  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  of  the  appel- 
lant," but  "each  undertaking  *  *  *  must  be  executed 
by  at  least  two  sureties,  and  must  specify  the  residence  of  each 
surety  therein."  The  question  then  plainly  is  :  Can  the  plain- 
tiff be  one  of  the  "  two  sureties "  which  the  law  requires  ? 
It  is  not  free  from  difficulty,  because,  as  to  an  instrument  of 
this  character,  all  persons  executing  it  may  be  said  to  be 
"  sureties,"  and  in  some  cases  a  party  may  be  accepted  and 
often  is  accepted  as  his  own  security  for  the  performance  of 
an  original  promise.  Whatever  plausibility,  however,  this 
argument  may,  on  its  first  presentation,  possess  in  a  case 
where  there  was  no  previous  liability  by  a  person  executing 
the  instrument,  and  which  is  created  solely  by  such  execu- 
tion —  and  in  a  case  in  which  it  did  not  become  important  to 
decide  the  question  ( Warren  agt.  Cohaley\  I  was  rather 
inclined  to  the  opinion  that  on  an  order  of  arrest  a  plaintiff 
might  be  one  of  two  sureties  —  yet  a  further  examination  of 
the  provisions  of  the  Code,  and  more  deliberate  reflection 
satisfy  me  that  a  party  appealing  from  a  judgment  cannot  be 
one  of  the  "  two  sureties,"  which  the  statute  requires  to  per- 
fect the  appeal,  because, 
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1st.  The  liability  of  the  party  appealing  is  already  fixed  by 
a  judgment,  and  it  is  security  for  the  payment  of  that  judg- 
ment, and  the  costs  and  damages  which  may  be  recovered 
against  him  on  the  appeal,  which  the  law  requires.  In  other 
words,  the  liability  of  the  party  for  the  past  being  already 
declared  by  a  judgment,  and  the  remedy  against  him  for 
future  costs  and  damages,  if  recovered,  being  perfect,  the 
"  two  sureties  "  are  required  as  an  additional  indemnity  or 
protection  to  the  respondent.  A  person  who  makes  an  origi- 
nal contract  or  promise  may,  in  one  sense,  be  his  own  surety 
for  its  performance,  but  where  a  liability  on  his  part  already 
exists,  and  the  law  requires  him  to  give  security,  it  must  mean 
the  undertaking  of  others,  for  without  it  there  is  no  security 
given.  In  conformity  with  this  view  is  the  definition  by 
Bouvier,  in  his  law  dictionary,  of  the  word  "  surety  "  which 
is  as  follows :  "A  person  who  binds  himself  for  the  payment 
of  a  sum  of  money,  or  for  the  performance  of  something 
else,  for  another,  who  is  already  bound  for  the  same." 

2d.  The  811th  section  of  the  Code,  which  defines  the  mean- 
ing of  the  various  provisions  as  to  the  execution  of  under- 
takings, shows  that  the  sureties  are  persons  other  than  the 
party  who  is  required  to  give  one.  The  whole  framework  of 
the  section  indicates  this,  and  the  reference  to  both  —  as  for 
example,  "  he  need  not  join  with  the  sureties  in  the  execution 
thereof  unless  the  provisions  require  him  to  execute  the 
same  —  maintains  the  distinction  between  them." 

This  objection  —  that  the  party  appealing  cannot  be  one 
of  the  "  two  sureties  "  required  by  the  Code,  is  fatal  to  the 
undertaking,  and  the  attempted  appeal  to  the  court  of  appeals 
is  not  "effectual  for  any  purpose"  (Code,  sec.  1326). 

Second.  Is  the  undertaking  in  the  form  prescribed  by  the 
Code?  The  meaning  of  section  1327  of  the  Code,  which 
prescribes  the  form  of  the  undertaking,  in  its  application  to 
an  appeal  like  the  present,  is  defined  by  section  1332,  and  is 
as  follows :  "  When  the  judgment  or  order  from  which  an 
appeal  is  taken  to  the  court  of  appeals,  affirms  a  judgment  or 
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order  to  the  effect  specified  in  either  of  the  last  five  sections, 
the  undertaking  must  be  the  same  as  if  the  judgment  or 
order  from  which  the  appeal  is  so  taken  was  to  the  same 
effect  as  the  judgment  or  order  so  affirmed." 

There  can  be  no  mistake  as  to  the  intent  of  this  provision. 
It  requires  the  undertaking  to  be  in  such  a  form  that  the  pay- 
ment of  the  judgment  affirmed  by  the  order,  or  judgment 
appealed  to  the  court  of  appeals  shall  be  secured.  This  is 
not  only  plain  from  the  language  of  the  section,  which,  as 
just  stated,  requires  the  undertaking  to  be  "  the  same,  as  if 
the  judgment  or  order,  from  which  the  appeal  is  so  taken, 
was  to  the  same  effect  as  the  judgment  or  order,  affirmed ; " 
that  is  to  say,  it  must  be  in  the  same  form  as  if  the  judgment 
appealed  from  did  itself  under  a  judgment  similar  to  the  one 
which  it  affirmed,  but  its  object  and  meaning  are  unfolded  in 
Mr.  Throop's  note  to  the  section.  In  that  note  he  states  that 
he  intends  to  carry  out  the  decision  in  the  court  of  appeals  in 
Hinckley  agt.  Kreitz  et  al  (55  N.  I7".,  583),  which  was  that 
the  sureties  upon  an  appeal  to  that  court  were  primarily 
liable  upon  the  original  judgment,  and  became  security  to  the 
sureties  upon  the  undertaking  given  on  appeal  to  the  general 
term  (See  pages  590,  591  of  58  N.  Y.).  To  accomplish  the 
result  which  Mr.  Throop  says  he  intended,  it  is  manifest  that 
the  undertaking  given  upon  this  appeal  must  be  in  such  a 
form  that  the  payment  of  the  original  judgment  is  assured 
thereby,  provided  such  appeal  result  in  an  affirmance  thereof. 
Does  the  undertaking  profess  to  do  this  ? 

By  the  recital  in  the  commencement  of  the  instrument, 
which  immediately  follows  the  title  of  the  action  in  which  it 
is  given,  it  is  stated : 

"Whereas,  on  the  30th  day  of  November,  1881,  in  the 
supreme  court,  the  above  named  respondents  recovered  a  judg- 
ment against  the  above  named  appellant  for  one  hundred  and 
ninety-two  dollars  and  eleven  cents,  on  the  appeal  from  the 
judgment  and  the  order  granting  an  extra  allowance  for  costs, 
&c.  In  other  words,  it  states  that  a  judgment  for  a  specific 
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sum  of  money  has  been  recovered,  which  was  for  costs  upon 
the  affirmance  on  appeal  of  a  previous  judgment  and  order. 
Having  declared  this  fact,  and  averred  that  "  the  above-named 
appellant  being  aggrieved  thereby,  intends  to  appeal  there- 
from to  the  court  of  appeals,"  therefore,  the  persons  named, 
"  undertake  that  the  said  appellant  will  pay  all  costs  and 
damages  which  may  be  awarded  against  him  on  said  appeal, 
not  exceeding  five  hundred  dollars ;  and  do  also  undertake, 
that  if  the  said  judgment  so  appealed  from,  or  any  part 
thereof  be  affirmed,  or  the  appeal  be  dismissed,  the  said 
appellant  will  pay  the  amount  directed  to  be  paid  by  the  said 
judgment,  or  the  part  of  such  amount  as  to  which  the  said 
judgment  shall  be  affirmed,  if  it  be  affirmed  only  in  part,  and 
all  damages  which  shall  be  awarded  against  said  appellant  on 
the  said  appeal." 

Looking  at  the  recital  in  the  beginning  of  the  undertaking, 
which  describes  a  judgment  for  costs,  and  the  promise  to  pay 
"  the  said  judgment,"  or  a  "  part  of  such  amount,"  in  certain 
contingencies,  it  is  obvious  that  security  has  only  been  given 
for  the  payment  of  the  judgment  recovered  for  the  costs  on 
the  affirmance,  and  not  for  the  original  judgment  which  was 
affirmed  at  the  general  term.  In  short,  to  repeat  again  the 
language  of  section  1332,  the  undertaking  is  not  "  the  same, 
as  if  the  judgment  or  order,  from  which  the  appeal  is  taken, 
was  to  the  same  effect  as  the  judgment  or  order  affirmed. 

The  undertaking,  given  upon  the  appeal,  must  also  be  held 
defective  upon  this  ground,  and  the  relief  sought  by  this 
motion  must  be  granted. 
VOL.  LXIII        12 
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SUPKEME  COURT. 

FRANCIS  CRAWFOSD  agt.  ROSA  KASTNER,  administratrix. 

Specific  performance — Lease—  When  specific  execution  of  a  neu  lease  will  be 
ordered  —  Jurisdiction  of  district  courts  in  certain  cases  of  summary  pro- 


A.  executed  to  B.  a  lease  of  certain  premises  for  the  term  of  four  years, 
with  the  "  privilege  of  six  years  more  at  the  same  rent: " 

Held,  that  the  words  "with  the  privilege  of  six  years  more  at  the  same 
rent "  are  equivalent  to  a  covenant  of  renewal,  and  that  the  plaintiff 
was  entitled  to  a  specific  performance  of  the  covenant  by  the  execution 
of  a  new  lease. 

District  courts  are  courts  of  limited  jurisdiction.  When  a  justice  pre- 
sides in  a  summary  proceeding  provided  by  statute,  his  powers  are 
limited  and  restricted.  Equitable  defenses  are  not  available. 

Whether  B.  was  entitled  to  the  renewal  which  was  contemplated  by  the 
original  agreement,  depends  entirely  upon  facts  and  circumstances, 
which,  if  disputed,  necessarily  required  the  adjudication  of  a  court  of 
competent  jurisdiction,  and  was  an  issue  of  law  which  a  district  court 
justice  was  not  competent  to  determine  for  want  of  jurisdiction. 

The  rule  is  well  settled  that,  when  the  defense  is  an  equitable  one,  in  a 
summary  proceeding,  application  may  be  made  to,  and  the  powers  of  a 
court  of  equity  invoked  to  restrain  the  proceedings,  and  to  transfer  the 
contention  to  its  jurisdiction. 

First  Department,  General  Term,  January,  1882. 
Before  DAVIS,  P.  «/.,  BRADY  and  DANIELS,  JJ. 

APPEAL  from  judgment  in  favor  of  the  plaintiff,  on  a 
demurrer  to  the  complaint. 

Joseph  Fetterich,  for  respondent.  The  action  was  brought 
for  a  specific  performance,  i.  e.,  to  compel  the  execution  of  a 
new  lease  of  the  premises  described  in  the  complaint  for  the 
term  of  six  years,  in  pursuance  of  the  terms  of  the  original 
lease  between  the  plaintiff  and  the  defendant's  intestate.  The 
only  question  to  be  determined  on  this  appeal  is,  did  the  com- 
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plaint  contain  the  necessary  allegations  to  support  an  action 
for  specific  performance  ?  If  it  did,  the  court  below  was  right 
in  overruling  the  demurrer,  and  its  judgment  should  be 
affirmed.  The  complaint  alleges :  1st.  The  making  of  the 
original  lease  between  Adolph  Kastner,  defendant's  intestate, 
and  the  plaintiff,  containing  the  words  "  with  privilege  of  six 
years  more  at  the  same  rent."  2d.  The  death  of  the  lessor, 
Adolph  Kastner,  seized  of  an  estate  for  years  in  the  premises 
956  Third  avenue,  including  the  portion  occupied  by  plaintiff, 
and  defendant's  appointment  as  sole  administratrix.  3d,  The 
preparation  and  tender  of  a  paper  in  exact  form  as  the  original 
lease  (except  some  provisions  relating  to  alterations  which  had 
been  performed),  and  demand  for  execution  by  the  defendant. 
4th.  The  defendant's  refusal  to  execute  such  proposed  paper, 
or  any  other  papers  to  carry  out  the  same  purpose.  Certainly 
nothing  more  is  necessary  in  the  matter  of  allegation  to  author- 
ize a  decree  of  specific  performance.  There  cj.n  be  no  ques- 
tion but  that  the  words  "  with  privilege  of  six  years  more  at 
the  same  rent,"  in  the  original  lease,  are  equivalent  to  a  cove- 
nant of  renewal  (Chretien  agt.  Dorsey,  1  Com.,  422 ;  Tracey 
agt.  Albany  Exchange  Co.,  7  N.  T.,  472 ;  Kelso  agt.  Kelly, 
1  Daly,  420  ;  Reed  agt.  St.  John,  2  Daly,  213).  This  being 
so,  the  right  to  a  specific  performance  of  the  covenant  can- 
not be  denied.  The  plaintiff's  right  to  interpose  his  claim  by 
way  of  defense  in  the  summary  proceedings  instituted  by  the 
defendant  not  only  does  not  appear  to  be  sustained  by  authority, 
but  has  been  expressly  denied  in  such  a  case  (Graham  agt. 
James,  7  Robt.,  468).  The  plaintiff  having  the  right  to  have 
his  term  definitely  fixed  in  an  affirmative  action  in  a  court  of 
equity,  the  court,  as  an  incident  thereto,  had  the  right  to  enjoin 
any  proceedings  before  the  magistrate,  until  the  plaintiffs 
right  to  a  new  lease  for  the  extended  term  was  determined, 
and  thereby  avoid  multiplicity  of  actions  and  proceedings 
(Brady  agt.  McCosker,  1  N.  T.,  214). 

Ashbel  P*  Fitch,  for  appellant. 
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BRADY,  J.  —  This  action  was  commenced  to  compel  a 
specific  performance  of  a  covenant  in  the  lease  executed 
between  the  plaintiff  and  the  intestate,  Adolph  F.  Kastner. 
The  agreement  is  dated  the  18th  of  March,  1876,  and  the 
premises  named  in  it  rented  for  the  term  of  four  years,  with 
the  "privilege  of  six  years  more  at  the  same  rent."  It 
appears  that  on  the  31st  of  March,  1880,  the  defendant  was 
appointed  administratrix  of  the  goods,  chattels  and  credits  of 
the  intestate,  and  that  she  duly  qualified ;  that  the  plaintiff 
elected  to  exercise  the  privilege  contained  in  the  lease,  and 
caused  to  be  prepared  an  agreement,  or  lease,  in  accordance 
with  the  privilege  mentioned.  He  executed  the  lease  and 
tendered  it  to  the  defendant,  and  demanded  that  she  should 
execute  it  and  thus  carry  into  effect  the  intention  of  the  par- 
ties. The  defendant  refused  to  execute  it,  or  any  paper  what- 
ever, to  carry  into  effect  the  agreement  mentioned. 

It  also  appears  that  on  the  twentieth  of  May  she  instituted 
a  summary  proceeding  before  a  justice  of  a  district  court  in 
this  city,  to  remove  the  plaintiff  from  the  premises,  where- 
upon the  plaintiff  commenced  this  action  for  the  purpose  of 
restraining  the  continuance  of  such  proceedings  and  securing 
the  extension  of  the  lease  to  which  he  was  entitled  under  the 
original  agreement.  There  can  be  no  doubt  that  the  words, 
"  with  the  privilege  of  six  years  more  at  the  same  rent,' '  were 
equivalent  to  a  covenant  of  renewal,  and  it  is  equally  free 
from  doubt  that  the  plaintiff  was,  therefore,  entitled  to  a 
specific  performance  of  the  covenant  (Chretien  agt.  Dorsey, 
1  Com.,  422;  Tracy  agt.  Albany  Exchange  Co.,  7  N.  Y., 
472 ;  Kelso  agt.  Kelly,  1  Daly,  420 ;  Reed  agt.  St.  John,  2 
Daly,  213). 

The  objection  to  the  maintainance  of  this  action  depends 
chiefly  upon  the  proposition  that  the  plaintiffs  remedy  is 
complete  by  law,  and  that  in  any  proceedings  to  remove  him 
the  original  lease  would  be  a  perfect  protection,  if  the  pro- 
ceedings were  predicated  of  an  allegation  that  the  term  had 
expired. 
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District  courts  are  courts  of  limited  jurisdiction.  When  a 
justice  presides  in  a  summary  proceeding  provided  by  statute, 
his  powers  are  limited  and  restricted.  Equitable  defenses  are 
not  available.  The  justice  is  not  vested  with  any  power  in 
equity,  and  can  only  investigate  defenses  of  a  purely  legal 
character.  Whether  the  plaintiff  was  entitled  to  the  renewal 
which  was  contemplated  by  the  original  agreement,  depended 
entirely  upon  circumstances  —  the  faithful  discharge  of  the 
duties  imposed  by  the  original  lease,  the  right  to  exercise  the 
privilege,  the  exercise  of  the  privilege  in  a  proper  way  and 
the  performance  of  such  acts  in  reference  to  it  as  were  neces- 
sary to  secure  the  right  to  demand  the  extension  of  the  lease 
in  accordance  with  it. 

These  facts  and  circumstances  necessarily  required  the 
adjudication,  if  disputed,  of  a  court  of  competent  jurisdic- 
tion, and  whether  the  plaintiff,  under  all  the  circumstances 
disclosed,  was  entitled  to  a  renewal  of  the  lease,  or  the  exten- 
sion of  the  term,  was  an  issue  of  law  which  the  justice  was 
not  competent  to  determine  for  want  of  jurisdiction. 

The  rule  is  well  settled  that  where  the  defense  is  an  equit- 
able one,  in  a  summary  proceeding,  application  may  be  made 
to  and  the  powers  of  a  court  of  equity  invoked  to  restrain  the 
proceedings  and  to  transfer  the  contention  to  its  jurisdic- 
tion (See  Graham  agt.  James,  5  Robt.,  473).  For  these  rea- 
sons the  proposition  suggested  by  the  defendant  cannot  be 
maintained. 

The  agreement  set  forth  in  the  complaint,  which  was  ten- 
dered to  the  defendant  for  execution,  seems  to  be  in  harmony 
with  the  privilege  to  which  it  related,  but  the  allegation  is 
broader  than  the  mere  presentation  of  that  paper,  because  it 
is  alleged  that  the  defendant  refused  to  execute  any  paper 
whatever  to  carry  into  effect  the  agreement  between  the  plain- 
tiff and  her  deceased  husband,  and  this  allegation  was 
admitted  by  the  demurrer.  But  it  appears  also  in  this  connec- 
tion, from  an  averment  in  the  complaint,  and  affirrnatory  of 
the  intention  of  the  defendant  not  to  recognize  the  continu- 
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ance  of  the  term  or  the  legal  force  of  the  privilege,  that  sum- 
mary proceedings  were  instituted  to  remove  the  tenants. 

For  these  reasons,  no  doubt,  is  entertained  that  the  judg- 
ment appealed  from  was  properly  rendered,  and  should 
accordingly  be  affirmed. 

DANIELS,  J.,  concurs. 


K  Y.  SUPEKIOK  COUET. 

• 

JOHN  J.  JONES  and  another,  as  executors,  &c.,  of  DAVID 
JONES,  plaintiffs  and  respondents,  agt.  JESSIE  HOTT  and 
others,  defendants  and  appellants. 

Commission  —  When  open  commission  to  take  testimony  without  the  state  may 
issue  —  Granting  of,  matter  of  discretion  —  Appeal  lies  from  order  —  Code 
of  lltvil  Procedure,  section  894. 

The  granting  of  an  open  commission  to  take  testimony  without  this  state, 
under  section  894  of  the  Code  of  Civil  Procedure,  is  matter  of  discre- 
tion, the  exercise  of  which,  though  it  may  be  the  subject  of  an  appeal, 
ought  not  to  be  disturbed  unless  it  is  quite  clear  to  the  appellate  court 
that  the  discretion  was  unwisely  exercised. 

Where  the  action  charged  fraud  and  the  witnesses  sought  to  be  examined 
were  stated  to  be  unwilling  witnesses  from  long  continued  business  rela- 
tions with  defendants' firm,  the  judge  at  special  term  was  justified  in 
granting  the  order,  though  such  relations  had  terminated  and  defend- 
ants denied  knowledge  of  any  facts  which  would  render  the  witness 
reluctant. 

General  Term,  February,  1882. 

Before  FKEEDMAN,  RUSSELL  and  ARNOUX,  JJ. 

APPEAL  from  an  order  granting  an  open  commission  to 
take  testimony  without  the  state. 

The  action  was  for  breach  of  warranty  and  false  repre- 
sentation upon  a  sale  by  the  defendants  to  the  plaintiff 's 
testator  of  a  quantity  of  barley,  in  November,  1878.  The 
plaintiff's  affidavits  allege  that  the  barley  in  question  was 


NEW  YORK  PRACTICE  REPORTS.  95 

Jones  agt.  Hoyt. 

obtained  by  the  defendants  in  the  city  of  Milwaukee,  Wis- 
consin, and  the  witnesses  to  prove  its  identity  and  quality, 
some  of  whom  are  named  and  some  not,  reside  in  that  city. 
One  of  the  affidavits  submitted  alleges  that  the  deponent 
therein  has  visited  the  city  of  Milwaukee  for  the  purpose  of 
making  inquiries  in  regard  to  the  matter,  and  that  the 
witnesses  named  were  "  unwilling  witnesses  for  the  plaintiffs, 
and  are  very  reluctant  to  state  the  facts  within  their  knowl- 
edge on  the  issues  in  this  action."  One  reason  suggested  for 
their  reluctance  was  long  continued  business  relations  with 
the  defendants'  firm. 

The  defendants  allege  that  their  firm  had  recently  dissolved, 
and  denied  any  knowledge  on  their  part  of  any  facts  and 
circumstances  which  would  render  the  witnesses  unwilling  or 
reluctant  to  testify  according  to  the  fact. 

Stephen  A.  Walker,  for  the  appellants. 
Martin  J.  Keogh,  for  respondents. 

RUSSELL,  J. —  Section  894  of  the  Code  has  made  an  inno- 
vation upon  the  former  practice.  It  provides  : 

"  Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in 
either  of  the  courts  specified  in  the  last  section,  the  parties 
may  stipulate,  in  writing,  or  the  court,  or  judge  thereof,  may 
in  its  or  his  discretion,  upon  the  application  of  either  party, 
and  upon  satisfactory  proof,  by  affidavit,  that  one  or  more 
witnesses  not  within  the  state,  are  material  and  necessary  in 
the  prosecution  or  defense  of  the  action,  make  an  order  upon 
such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commission  issue  or  that  deposition  be  taken  as  prescribed  in 
the  following  sections  of  this  article." 

This  section  gives  a  very  large  discretion  to  the  judge  to 
whom  such  an  application  is  presented.  While  the  exercise 
of  such  discretion  may  be  the  subject  of  an  appeal,  it  ought 
not  to  be  disturbed  unless  it  is  quite  clear  to  the  appellate 
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court  that  the  discretion  was  unwisely  exercised.  We  do  not 
think  that  is  shown  in  this  case.  The  nature  of  the  action 
charging  fraud  was  such  that  witnesses  who  might  be  entirely 
willing  in  an'  ordinary  action  ex  contractu,  would  be  unwilling 
where  their  testimony  might  be  injurious  to  a  friend. 

While  it  is  claimed,  on  the  part  of  the  appellants,  that  the 
business  relations  of  all  the  witnesses  alluded  to  but  one,  with 
the  defendants'  firm  have  terminated,  it  may  very  well  be  that 
from  a  long  business  intercourse,  supplemented  by  more  or  less 
of  personal  intercourse  and  friendship,  the  witnesses  would  not 
be  disposed  to  go  beyond  the  strict  letter  of  their  compulsory 
duty  in  giving  testimony  in  aid  of  a  stranger  as  against  their 
friends.  At  any  rate  there  was  enough  in  the  suggestion  to 
justify  the  judge  at  special  term  in  deciding  that  this  was  a 
proper  case  for  the  issuing  of  an  open  commission. 

No  question  was  made  upon  the  argument,  or  could  have 
been  made,  as  to  the  materiality  of  the  witnesses.  It  was  sim- 
ply a  question  whether  the  witnesses  should  be  examined  by 
the  somewhat  clumsy  methods  of  a  sealed  commission,  with  its 
interrogatories  and  cross-interrogatories,  or  an  oral  examina- 
tion, such  as  is  had  of  witnesses  who  present  themselves  in 
court.  That  the  latter  is  the  more  reliable  way  in  which  to 
arrive  at  the  truth  all  will  agree. 

There  is  not  much  force  in  the  suggestion  made  that  an 
open  commission  will  tend  to  transfer  the  trial  of  this  action 
to  another  state.  That  would  be  as  true  if  a  sealed  rather  than 
an  open  commission  were  to  issue,  and  the  question  presented 
to  the  judge  was  whether  that  trial,  or  so  much  of  it  as  it 
should  be  necessary  to  have  in  a  foreign  jurisdiction,  should, 
under  the  circumstances,  be  conducted  in  one  or  another  man- 
ner, as  best  calculated  to  elicit  the  truth.  We  do  not  think 
he  erred  in  his  judgment. 

The  order  should  be  affirmed,  with  costs  and  disbursements. 
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SUPKEME  COUKT. 
In  the  Matter  of  LOAMI  LOBD. 


ERRATA. 


In  the  case  of  Moses  agt.  Hasbrouck  (ante,  page  84),  for  "  Moses"  read 
Morse. 

On  page  87,  twelfth  line  from  bottom,  in  place  of  the  word  "pro- 
visions" read  provision,  and  in  place  of  the  word  "require"  read 
requires  and  change  quotation  to  word  same". 

On  page  88,  fourteenth  line  from  top,  in  place  of  the  word  "under" 
read  render. 

On  page  88,  nineteenth  line  from  bottom,  in  place  of  the  figures  "  55," 
read  58. 


WESTBKOOK,  J. — Upon  the  complaint  of  John  B.  Ingraham, 
Bernard  Johnson,  one  of  the  justices  of  the  peace  of  the  town 
of  Ulster,  Ulster  county,  issued  a  warrant  for  the  arrest  of 
Loami  Lord  for  a  simple  assault  and  battery,  alleged  to  have 
been  committed  by  said  Lord  upon  the  person  of  the  com- 
plainant in  November,  1881. 
VOL.  LXIII  13 
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When  the  accused  was  brought  before  the  justice  issuing 
the  warrant,  he  tendered  bail  for  his  appearance  at  the  next 
court  having  jurisdiction  of  the  offense,  and  refused  to  be 
tried  at  a  court  of  special  sessions. 

The  justice,  however,  whilst  approving  of  the  form  of  the 
bond,  and  the  sufficiency  of  the  sureties,  held  that  the  accused 
must  be  tried  at  a  court  of  special  sessions,  by  force  of  chap- 
ter 390  of  the  Laws  of  1879,  and  therefore  declined  to  accept 
bail  and  kept  him  in  the  custody  of  an  officer  for  trial. 

Lord  then  sued  out  a  habeas  corpus  to  release  himself  from 
imprisonment,  and  tenders  bail  for  his  appearance  at  the  next 
court  of  sessions  to  be  held  in  the  county  to  answer  to  the 
charge. 

The  question  presented  is :  Could  the  justice  hold  him  for 
trial  by  a  court  of  special  sessions,  or  should  the  bail  tendered 
have  been  accepted?  The  answer  depends  upon  the  effect 
which  the  Code  of  Criminal  Procedure  has  had  upon  the  act 
of  1879.  Has  the  latter  been  repealed  or  modified  by  the 
Code  which  took  effect  on  the  1st  day  of  September,  1881  ? 
Previous  to  that  date,  by  chapter  390  of  the  Laws  of  1879, 
"  courts  of  special  session,  except  in  the  city  of  Albany  and 
in  the  city  and  county  of  New  York,"  had  "  exclusive  juris- 
diction in  the  first  instance  to  hear  and  determine  "  sundry 
cases,  and  among  them,  "  charges  for  assault  and  battery  not 
alleged  to  have  been  committed  riotously."  The  language  of 
the  act  which  has  just  been  given,  is  clear,  and  the  court  of 
appeals  has,  in  People  agt.  Dutcher  4(83  N.  T'.,  240),  con- 
strued it  precisely  as  has  been  stated. 

The  act  of  1879  is  entitled  "  An  act  extending  the  juris- 
diction of  courts  of  special  sessions,  except  in  the  city  of 
Albany,  and  in  the  city  and  county  of  New  York,"  and  from 
such  title  as  well  as  its  provisions,  it  is  evident  that  it  is  an 
amendment  of  the  general  law  of  the  state  defining  the  juris- 
diction of  those  tribunals.  The  statutes  of  the  state  also, 
which  give  to  special  sessions  their  criminal  powers,  in  force 
when  the  act  of  1879  became  a  law,  were  applicable  as  that 
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of  1879,  by  its  title  and  provisions  was  declared  to  be,  to 
"  courts  of  special  sessions,  except  in  the  city  and  county  of 
New  York,  and  the  city  of  Albany  "  (3  R.  8.  [Qth  ed.~],  1004, 
sec.  1),  and  this  consideration  makes  clear  the  soundness  of 
the  proposition  just  enunciated,  that  the  law  of  1879  was  an 
amendment  to,  and  became  a  part  of  the  general  criminal  law 
of  the  state,  and  was  not  a  mere  local  and  special  statute. 

The  Code  of  Criminal  Procedure  took  effect,  as  has  already 
been  stated,  on  the  1st  day  of  September,  1881,  and  by  chap- 
ter 1  of  its  6th  title,  prescribes  and  defines  the  jurisdiction  of 
"  the  courts  of  special  sessions,  except  in  the  city  and  county 
of  New  York,  and  the  city  of  Albany,"  and  as  it  therefore 
relates  to  precisely  the  same  subject  as  the  act  of  1879,  and 
the  general  statutes  of  which  that  act  became  a  part,  it  must 
repeal  or  supersede  them.  This  follows  from  the  fact  that  it 
is  a  new  and  revised  declaration  of  the  legislative  will  as  to 
the  jurisdiction  of  the  same  courts,  which  was  designed  to 
supplant  and  take  the  place  of  the  old. 

An  examination  of  the  chapter  and  title  of  the  Code  to 
which  reference  has  just  been  made  makes  the  repeal  of  the 
law  of  1879  still  more  manifest.  The  fifty-sixth  section 
declares  what  crimes  may  be  tried  by  ."  the  courts  of  special 
sessions,  except  in  the  city  and  county  of  New  York,  and  the 
city  of  Albany,"  and  among  them  is  an  "  assault  not  charged 
to  have  been  committed  riotously,  or  upon  any  public  officer 
in  the  execution  of  his  duties." 

The  fifty-seventh  section  defines  the  offenses  which  must 
be  tried  by  such  courts,  or,  in  other  words,  those  which  such 
courts  "  have,  in  the  first  instance,  exclusive  jurisdiction  to 
hear  and  determine."  There  is  a  marked  similarity  between 
this  section  and  the  act  of  1879,  in  regard  to  the  exclusive 
jurisdiction  attempted  to  be  conferred  by  both,  and  such 
general  similarity  brings  out  the  more  sharply  the  omission, 
from  such  fifty-seventh  section  of  the  Code,  of  the  crimes  of 
simple  assault  and  battery  and  petit  larceny,  not  charged  as  a 
second  offense. 
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A  strong  argument  against  the  continuation  of  the  exclu- 
sive power  of  the  special  sessions  in  the  first  instance  to  try 
the  accused  for  the  crime  alleged  against  him,  as  the  act  of 
1879,  if  unrepealed  and  unaltered,  confers,  can  be  drawn  from 
the  fact  the  fifty-seventh  section  defines  anew  such  exclusive 
powers,  and  omits  that  of  which  the  defendant  is  charged. 
It  is  unnecessary,  however,  to  amplify  the  point  because  the 
next  section  (the  58tfA)  makes  the  whole  matter  clear,  and  to 
it  attention  is  specially  called. 

That  section  expressly  declares :  "  Except  as  prescribed  in 
the  last  section,  the  jurisdiction  conferred  upon  courts  of 
special  sessions  can  be  exercised  only  in  the  following  cases : 
1.  When  the  party  charged,  upon  his  being  brought  before 
the  magistrate,  requests  to  be  tried  by  such  court.  2.  When 
not  having  made  such  rtquest,  and  after  having  been  required 
by  the  magistrate  to  give  bail  for  his  appearance  at  the  next 
court  of  special  sessions  in  the  county,  he  omits  to  do  so  for 
twenty-four  hours." 

It  is  difficult,  by  argument,  to  make  the  legislative  intent 
any  more  manifest  than  a  simple  reading  of  sections  56,  57 
and  58  of  the  Code  will  effect.  Briefly  to  recapitulate,  how- 
ever, it  may  be  said  section  56  declares  what  offenses  are 
triable  by  courts  of  special  sessions,  other  than  those  in  the 
city  and  county  of  J^ew  York  and  the  city  of  Albany.  Sec- 
tion 57  enumerates  those  which  they  "have,  in  the  first 
instance,  exclusive  jurisdiction  to  hear  and  determine  ; "  and 
section  58  expressly  enacts,  that  with  the  exception  of  those 
which  are  mentioned  in  the  fifty-seventh  section,  and  which 
they  must  try  and  determine,  their  "  jurisdiction  *  *  * 
can  be  exercised  only  "  :  First,  When  the  party  elects  to  be 
tried  by  such  court ;  and,  second,  when  he  does  not  so  elect, 
but  neglects  for  twenty-four  hours  to  give  bail  for  his  appear- 
ance at  the  next  court  of  sessions  in  the  county,  after  having 
been  required  so  to  do  by  the  magistrate  before  whom  he  is 
accused. 

It  is  clear,  then,  the  act  of  1879  is  repealed  because :  First. 
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There  has  been  by  the  Code  a  new  definition  and  particu- 
larization  of  the  powers  and  duties  of  the  courts  of  special 
sessions  of  the  state,  except  in  the  city  and  county  of  New 
York  and  the  city  of  Albany,  which  was  evidently  designed, 
as  manifested  by  its  completeness  and  fullness,  to  supplant  and 
take  the  place  of  the  old  upon  the  same  subject ;  and  because, 
second,  an  analysis  of  the  new  act  shows  that  the  exclusive 
jurisdiction  conferred  by  that  of  1879,  to  hear  and  determine, 
in  the  first  instance,  certain  assaults  and  batteries  and  petit 
larcenies,  is  taken  away  and  repealed,  because :  First :  Those 
offenses  are  dropped  from  the  section  (the  51th)  conferring 
exclusive  jurisdiction  upon  those  courts,  and  added  to  that 
which  gives  a  jurisdiction  to  try  them  (the  56£A),  subject  to 
the  provisions  of  another  (the  58th) ;  and  second,  such  latter 
section,  instead  of  declaring  that  the  offenses  specified  in  the 
56th  section  must  be  tried  by  the  special  sessions,  excludes  and 
prohibits  the  jurisdiction  of  those  tribunals  over  them,  unless 
the  party  arraigned  elects  to  be  there  tried,  or  neglects  to  give 
bail  for  his  appearance  at  the  next  court  of  sessions  within 
twenty-four  hours  after  such  bail  has  been  required. 

There  is  no  force  in  the  argument  in  opposition  to  this 
view  founded  upon  subdivision  30  of  section  56,  which  only 
adds  to  the  cases  enumerated  in  such  section  as  triable  in 
courts  of  special  sessions,  "  such  other  jurisdiction  as  is  now 
defined  by  special  statute."  It  is  of  no  force,  because  the 
provision  is  part  of  the  fifty-sixth  section,  which  gives  the 
power  of  trial  subject  to  the  terms  of  the  fifty-eighth,  and  is  no 
part  of  the  fifty-seventh  section,  which  declares  what  cases 
must  be  tried  in  those  courts.  It  was  evidently  placed  where 
it  was  to  prevent  the  repeal,  by  implication,  of  some  special 
and  local  acts  conferring  upon  special  sessions  the  power  to 
hear  certain  local  offenses,  and  was  not  designed  to  continue 
in  force  a  general  law  which  was  supplanted  by  the  new 
enactment. 

Neither  is  the  answer  founded  upon  section  4,  and  particu- 
larly upon  its  fourth  subdivision,  of  any  weight.  That  sub- 
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division  and  section  do  not  declare  what  cases  must  be  tried 
"  by  courts  of  special  sessions  and  police  courts,"  but  simply 
excepts  those  prosecuted  there  from  prosecution  by  indictment. 

The  argument  against  the  power  of  Bernard  Johnson,  the 
justice  of  the  peace  before  whom  the  petitioner,  Loami  Lord, 
was  brought  to  try  him  for  the  offense  of  an  assault  and  bat- 
tery, is  already  complete.  The  jurisdiction  of  the  justice  to 
try,  as  has  been  shown,  depended  either  upon  the  election  of 
the  accused  or  his  neglect  to  furnish  the  bail  required  by  law. 
Instead  of  desiring  a  trial  there  the  petitioner  refused  to  sub- 
mit to  the  jurisdiction  of  the  justice,  and  instead  of  neglecting 
to  give  bail  he  tendered  such  as  was  admitted  to  be  sufficient, 
and  which  should  have  been  accepted,  though  it  was  not. 
The  application  of  the  provisions  of  the  Code,  which  have 
been  referred  to,  to  the  case  before  me  is  manifest  without  an 
express  declaration  in  the  Code  itself  that  they  are  so  applicable, 
and  therefore  the  remark  was  just  made  that  the  argument  is 
already  complete.  The  Code,  however,  as  if  to  foreclose  all 
discussion,  has,  by  its  nine  hundred  and  sixty-second  section, 
declared  "  this  Code  applies  to  criminal  actions,  and  to  all 
other  proceedings  in  criminal  cases  which  are  herein  provided 
for,  from  the  time  when  it  takes  effect." 

In  other  words,  all  its  provisions  —  including  those  which 
have  been  considered  relating  to  the  jurisdiction  of  courts  of 
special  sessions  —  apply  to  the  case  before  me,  for  the  offense 
and  proceeding  on  account  thereof  were  since  September  1, 
1881,  and  therefore  the  right  to  give  bail,  for  which  express 
provision  is  made,  exists,  despite  the  act  of  18T9.  The  excep- 
tions contained  in  such  nine  hundred  and  sixty-second  section, 
do  not  affect  this  case,  because  the  act  of  1879  was  not  a  "  local 
statute  confined  by  its  terms  to  a  town  or  a  village,  or  to  a 
county  or  city  other  than  the  city  and  county  of  New  York," 
but  it  was  a  general  law  operating  over  the  whole  state  with 
the  exception  of  the  city  and  county  of  New  York,  and  the 
city  of  Albany.  The  part  of  the  section  giving  effect  to  the 
provisions  of  the  Code  which  has  been  quoted,  applies,  and 
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by  its  express  terms  the  Code  and  no  old  statute,  governs  the 
procedure. 

In  announcing  as  rny  conclusion  that  the  petitioner  must  be 
discharged  from  custody  upon  giving  bail  as  the  law  requires, 
it  is  proper  to  state  that  the  district  attorney,  who  represents 
the  people  upon  this  proceeding,  does  not  differ  from  me  in 
my  views  of  the  present  condition  of  the  law  in  regard  to 
courts  of  special  sessions,  but  appeared  for  the  sole  purpose 
of  having  a  judicial  determination  of  a  question  in  regard  to 
which  some  confusion  has  existed.  My  own  judgment  is 
clear,  and  the  reasons  upon  which  it  is  based  have  been  given, 
though  with  less  pressure  upon  my  time  the  argument  might 
have  been  made  more  perfect.  It  is  submitted,  however,  as 
an  attempt  to  elucidate  a  part  of  a  new  system  of  criminal 
procedure,  which  is  sure  to  work  wise  and  beneficient  results. 


SUPREME  COURT. 

HENRY  BAMBER,  receiver,  &c.,  of  HENRY  MILES  and  WILLIAM 
R.  WARREN,  appellants,  agt.  THE  CITY  or  ROCHESTER, 
respondent. 

Municipal  corporations  —  Liability  of,  for  acts  of  executive  boards  or  officers  — 
Boards  of  health  not  agents  of —  Laws  of  1850,  chapter  824  —  When  maxim 
of  respondeat  superior  does  not  apply. 

Boards  of  health  appointed  by  a  municipal  corporation,  pursuant  to  the 
provisions  of  Laws  of  1850,  chapter  324,  are  not  to  be  deemed  servants 
or  agents  of  the  corporation  in  such  a  sense  as  to  render  it  responsible 
for  damages  occasioned  to  third  persons  by  reason  of  their  unlawful 
acts. 

Under  the  charter  of  the  city  of  Rochester,  providing  for  the  appoint- 
ment of  a  board  of  health  in  pursuance  of  the  provisions  of  chapter 
324  of  Laws  of  1850,  the  board  appointed  thereunder  are  not  officers  of 
the  city  nor  are  they  in  any  sense  its  officers  or  agents. 

Although  the  board  of  health  of  the  city  of  Rochester  is  elected  by  the 
common  council  and  hold  their  positions  during  their  pleasure,  and  th& 
common  council  can  hold  them  responsible  for  the  manner  in  which 
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they  discharge  their  trust,  by  removing  them  in  case  of  failure  to  dis- 
charge it  properly,  yet  the  council  has  no  power  to  control  them  in  the 
discharge  of  their  duties ;  for  a  portion  of  those  duties  at  least  are  pre- 
scribed by  the  general  statute  of  the  state.  The  duties  devolving  upon 
the  board  of  health  do  not  relate  to  the  exercise  of  corporate  powers, 
neither  are  their  duties  for  the  benefit  of  the  corporation  in  its  local  or 
special  interest.  Their  duties  relate  to  the  preservation  of  the  health 
of  the  public;  the  individuals  residing  in  the  city  may  be  benefited  by 
the  faithful  discharge  of  the  duties  of  such  officers;  so  may  the  public 
at  large.  The  duties  of  such  officers  are,  therefore,  public  in  their 
nature,  and  they  should  be  regarded  as  the  servants  and  agents  of  the 
public  instead  of  the  corporation. 

Accordingly,  held,  that  the  city  of  Rochester  is  not  liable  or  responsible 
for  the  acts  of  its  board  of  health. 

Fourth  Department,  General  Term,  January,  1882. 

THIS  action  was  brought  by  the  plaintiff,  as  receiver  of 
Miles  and  "Warren,  against  the  city  of  Rochester,  to  recover 
the  value  of  a  quantity  of  rags  belonging  to  Miles  and  War- 
ren, which  were  destroyed  by  order  of  the  board  of  health  of 
the  city.  The  defenses  set  forth  in  the  answer  are : 

First.  That  the  rags  were  infectious  and  dangerous  to  the 
public  health,  and  were  lawfully  destroyed  by  the  board  of 
health. 

Second.  That  the  defendant  is  not  liable  for  the  acts  of  the 
board  of  health. 

Upon  the  trial  the  court,  upon  motion  of  the  defendant's 
counsel,  nonsuited  the  plaintiff  on  the  ground  that  the  defend- 
ant was  not  liable  or  responsible  for  the  acts  of  its  board  of 
health.  From  the  judgment  entered  upon  such  nonsuit  appeal 
is  taken  to  this  court. 

Daniel  Wood,  for  appellant,  contended  that  Dr.  Buckley 
was  the  agent  or  servant  of  the  city,  and  invoked  the  doctrine 
of  respondeat  superior. 

John  H.  Fanning,  for  respondent.  The  defendant,  "  The 
city  of  Rochester,"  is  not  liable  for  the  acts  oi  the  board  of 
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health  or  those  of  the  health  officer.  The  powers  of  said 
board  of  health  are  derived  (1)  from  defendant's  charter  ;  and 
(2)  from  general  statute  law.  All  the  real  powers  of  the 
board  of  health  are  derived  from  and  controlled  by  chapter 
324,  Laws  1850,  being  the  general  statute  on  public  health. 

II.  The  acts  of  officers  of  the  board  of  health  being  public 
in  their  nature,  and  for  the  public  good,  no  responsibility 
therefor  attaches  to  the  city.     The  board  and  officers  thereof, 
in  the  exercise  of  such  a  function  as  that  in  the  case  at  bar, 
are  officers  of  the  state  rather  than  of  the  respondent  (2  Dillon 
on  Municipal  Corporations,  sec.  772  ;  CPMeara  agt.  Mayor.of 
New  York,  1  Daly,  425 ;  /Smith  agt.   City  of  Rochester,  76 
N.  Y.,  506  ;  Jewett  agt.    City  of  New  Haven,  9  Am.  JR., 
382-391 ;  38   Conn.,  368 ;  Fisher  agt.    City  of  Boston,  10 
Mass.,  87 ;  Hafford  agt.    City  of  New  Bedford,  1 6  Gray, 
297 ;    Vanderbilt  agt.  Adams,  7   Cowen,  349-351 ;  Russell 
agt.  Mayor  of  N.  Y.,  2  Denio,  461  ;  Ham  agt.  Mayor  of 
N.  Y.,  70  N.  Y.,  459 ;  Mead  agt.  New  Haven,  40  Conn.,  72 ; 
Maxmilian  agt.  Mayor,  62  N.  Y.,  160-165  ;  McKay  agt. 
City  of  Buffalo,  9  Hun,  401 ;  S.  C.,  74  N.  Y.,  619 ;  Loril- 
lard  agt.  The  Town  of  Monroe,  11  N.  Y.,  392 ;  Tone  agt. 
Mayor,  70  N.  Y.,  158-165 ;  Ogg  agt.   City  of  Lansing,  14 
Am.  R.,  499  ;  35  Iowa,  495  ;    Pollock's  Administrators  agt. 
Louisville,  13  W.  P.  D.  Busies  {Kentucky}  R.,  221 ;  Mitchell 
agt.  City  of  Rocldand,  52  Maine,  118). 

III.  Even  if  the  board  of  health  were  officers  of  the  city, 
the  case  at  bar  does  not  create  a  liability  upon  the  city.     As 
to  the  powers,  liabilities  and  legal  status  of  boards  of  health, 
.See  15  Wendell,  262-397  ;  also  13   Weekly  Digest,  185. 

IY.  If  the  foregoing  points  are  not  sound,  and  the  respond- 
ent's charter  did  not  authorize  the  action  of  Dr.  Buckley,  the 
health  officer,  even  then  the  respondent  is  not  liable  in  this 
action.  A  municipal  corporation  cannot  be  made  liable  for 
an  act  of  its  agent,  by  a  ratification  thereof,  where  the  act 
complained  of  was  of  such  a  nature  that  the  corporation  did 
not  possess  the  power  to  authorize  the  doing  of  it  by  the 
VOL.  LXIII  14 
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agent  (Boom  agt.  City  of  Utica,  2  Barb.,  104-111 ;  Smith 
agt.  Rochester,  76  ^.  Y.,  506 ;  Sands  agt.  Tompkins,  8 
Wend.,  462 ;  Mitts  agt.  City  of  Brooklyn,  32  N.  Y.,  480- 
497;  Tormey  agt.  J/ojw  of  .#.  Y.,  12  Zftm,  542;  &  C., 
5  ^".  y.  TF«e%  Digest,  559). 

HAIGHT,  «/".  — ;  The  only  question  to  be  considered  is  as  to 
the  liability  of  the  city  of  Rochester  for  the  acts  of  its  board 
of  health.  Chapter  324  of  the  Laws  of  1850  provides : 

"  SECTION  1.  It  shall  be  the  duty  of  the  common  council  of 
every  city  and  the  trustees  of  every  incorporated  village  in 
this  State,  in  which  there  is  not  now  a  board  of  health  duly 
organized,  to  appoint  once  in  each  year  a  board  of  health  for 
such  city  or  village,  to  consist  of  not  less  than  three  nor  more 
than  seven  persons,  and  a  competent  physician  to  be  the  health 
officer  thereof. 

"  SECTION  3.  The  several  boards  of  health  now  organized  in 
any  city  or  village  in  this  State,  and  the  several  boards  of 
health  instituted  under  this  act,  shall  have  power,  and  it  shall 
be  their  duty."  Then  follow  provisions  describing  the  powers 
and  duties  of  such  officers. 

The  charter  of  the  city  of  Rochester  provides  "  that  not  less 
than  three  nor  more  than  seven  persons,  of  whom  the  mayor 
shall  be  one,  shall  constitute  the  board  of  health,  and  one 
physician  to  be  the  physician  thereof  "  (Sec.  6,  title  2).  Sec- 
tion 8  of  the  same  title  provides  that  the  common  council 
shall  annually,  or  as  often  as  vacancy  exists,  appoint  by  ballot 
such  officers,  each  of  which  shall  hold  his  office  during  the 
pleasure  of  the  common  council.  The  charter  also  contains 
some  provisions  in  reference  to  the  powers  and  duties  of  such 
board.  It  further  provides  that  the  provisions  of  chapter  324 
of  the  Laws  of  1850,  and  the  acts  amendatory  thereof  not  in 
conflict,  shall  be  applicable  to  the  board  of  health  of  the  city 
of  Rochester.  The  common  council  is  also  given  power  to 
enact  by-laws  prescribing  the  duties  of  officers  appointed  by 
them,  and  their  compensation.  It  will  be  seen,  therefore,  that 
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the  defendant's  board  of  health  is  elected  by  the  common 
council  of  the  city,  with  the  exception  of  the  mayor,  who,  by 
virtue  of  his  office,  is  made  a  member  of  such  board ;  that  as 
to  such  officers  elected  by  the  council,  they  hold  their  office 
during  the  pleasure  of  the  council;  that  their  powers  and 
duties  are  in  part  provided  for  by  the  charter  and  by  the 
general  law  of  the  state  already  referred  to,  that  the  council 
is  given  power  to  enact  by-laws  further  prescribing  the  duties 
of  such  officers ;  no  by-law,  however,  can  be  enacted  which 
shall  be  in  conflict  with  either  of  the  statutes  quoted.  Dillon, 
in  his  work  upon  municipal  corporations,  in  speaking  of  the 
liability  of  municipal  corporations  for  the  acts  of  servants  or 
agents,  says :  "  If  the  corporation  appoints  or  elects  them  and 
can  control  them  in  the  discharge  of  their  duties,  can  con- 
tinue or  remove  them,  can  hold  them  responsible  for  the  man- 
ner in  which  they  discharge  their  trust,  and  if  those  duties 
relate  to  the  exercise  of  corporate  powers  and  for  the  peculiar 
benefit  of  the  corporation  in  its  local  or  special  interest,  they 
may  justly  be  regarded  as  its  agents  or  servants,  and  the 
maxim  of  respondeat  superior  applies  j  but  if,  on  the  other 
hand,  they  are  elected  or  appointed  by  the  corporation  in 
obedience  to  the  statute  to  perform  a  public  service  not  pecu- 
liarly local  or  corporate,  but  because  this  mode  of  selection 
has  been  deemed  expedient  b;y  the  legislature  in  the  distribu- 
tion of  the  powers  by  the  government,  if  they  are  independ- 
ent of  the  corporation  as  to  the  tenor  of  their  office,  and  the 
manner  of  discharging  their  duties,  they  are  not  to  be 
regarded  as  the  servants  or  agents  of  the  corporation  for 
whose  acts  or  negligence  it  is  impliedly  liable,  but  as  public 
or  state  officers  with  such  powers  and  duties  as  the  statute 
confers  upon  them,  and  the  doctrine  of  respondeat  superior 
is  nonapplicable  "  (2  Dillon's  M.  C.,  sec.  T72). 

This  appears  to  be  the  rule  approved  and  adopted  by  the 
courts  in  all  recent  decisions  bearing  upon  the  question. 

In  the  case  of  McKay  agt.  The  City  of  Buffalo  (9  Hun, 
401),  a  policeman  while  engaged  in  shooting  and  killing  a  dog 
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supposed  to  be  mad,  in  the  public  streets  of  the  city,  negli- 
gently, carelessly  and  imprudently  handled  and  manipulated 
his  pistol  so  that  he  shot  the  plaintiff,  inflicting  a  severe  and 
dangerous  wound.  It  was  held  that  the  police  officers  of  .the 
city  are  not  to  be  deemed  its  servants  or  agents  in  such  a 
sense  as  to  render  the  city  liable ;  the  learned  justice  in 
writing  the  opinion  in  that  case,  repeats  the  rule  already 
quoted  from  Dillon,  and  adopts  it  as  the  basis  of  his  decision. 
This  case  was  affirmed  in  74  New  York,  619.  The  case  of 
Maximilian  agt.  The  Mayor  and  Aldermen,  dec.,  of  the  City 
of  New  York  (62  N.  Y.,  160),  was  an  action  for  killing  the 
plaintiff's  intestate  by  the  careless  act  of  the  driver  of  an 
ambulance  wagon  in  the  employ  of  the  public  charities  and 
corrections.  The  commissioners  of  public  charities  were  offi- 
cers appointed  by  the  mayor  of  the  city.  Their  powers  and 
duties  were  prescribed  by  statute.  The  rule  as  to  the  defend- 
ant's liability  in  that  case  was  stated  in  substantially  the  same 
language  of  the  rule  as  quoted  from  Dillon ;  and  it  was  held 
that  the  defendant  was  not  liable ;  that  "  where,  by  legislative 
enactment,  a  municipal  corporation  is  required  to  elect  or 
appoint  an  officer  to  perform  a  public  duty,  laid  not  upon  it, 
but  upon  the  officer,  in  which  it  has  no  private  interest  and 
from  which  it  derives  no  special  advantage  or  benefit,  such 
officer  is  not  a  servant  or  agent  of  the  municipality,  and  for 
his  negligence  or  want  of  skill  in  the  performance  of  his 
duty,  or  for  that  of  a  servant  whom  he  employs,  the  corpora- 
tion is  not  liable."  The  case  of  Ham  agt.  The  Mayor,  Alder- 
men, t&c.,  of  the  City  of  New  York  (70  N.  Y.,  459),  was  a 
case  where  the  plaintiff  claimed  to  be  damaged  by  reason  of 
defectively  constructed  water  closets  negligently  used  by  a 
school  maintained  by  the  department  of  public  instruction  in 
the  city  of  New  York.  The  same  rule  appears  to  have  been 
adopted,  and  it  was  held  that  the  city  was  not  liable,  although 
the  department  of  public  instruction  was  by  statute  declared 
to  constitute  a  part  of  the  city  government.  The  duties  of 
the  department  are  of  a  public  nature,  and  do  not  relate  to 
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the  exercise  of  corporate  power.  The  same  doctrine  was  held 
in  the  case  of  Tone  agt.  The  JUayor,  Aldermen,  (&C.,  of  the 
City  of  New  York  (70  N.  Y.,  157-165.) 

These  and  numerous  other  cases  to  which  our  attention  has 
been  called  approve  and  adopt  the  rule  declared.  It  now 
remains  to  be  determined  whether  or  not  the  defendant  is 
brought  within  the  rule  in  which  the  maxim  of  respondeat 
superior  applies.  In  the  first  place  the  board  of  health  is 
elected  by  the  common  council  of  the  city ;  they  hold  their 
position  during  the  pleasure  of  the  common  council.  The 
common  council  can  hold  them  responsible  for  the  manner  in 
which  they  discharge  their  trust,  by  removing  them  in  case  of 
failure  to  discharge  it  properly.  So  far  they  are  also  brought 
within  the  rule,  but  the  council  must  also  be  able  to  control 
them  in  the  discharge  of  their  duties,  and  those  duties  must 
relate  to  the  exercise  of  corporate  powers  and  for  the  peculiar 
benefit  of  a  corporation  in  its  local  or  special  interest.  In  the 
first  place  the  council  has  not  power  to  control  them  in  the 
discharge  of  their  duties,  for  a  portion  of  those  duties,  at  least, 
are  prescribed  by  the  general  statute  of  the  state.  In  the 
second  place  the  duties  devolving  upon  the  board  of  health 
do  not  relate  to  the  exercise  of  corporate  powers,  neither  are 
their  duties  for  the  benefit  of  the  corporation  in  its  local  or 
special  interest.  Their  duties  relate  to  the  preservation  of 
the  health  of  the  public ;  the  individuals  residing  in  the  city 
may  be  benefited  by  the  faithful  discharge  of  the  duties  of 
such  officers ;  so  may  the  public  at  large.  The  duties  of  such 
officers  are,  therefore,  public  in  their  nature,  and  they  should 
be  regarded  as  the  servants  and  agents  of  the  public  instead 
of  the  corporation.  We  do  not  understand  this  conclusion  to 
be  in  conflict  with  the  case  of  Tormey  agt.  The  Mayor 
&c.  (12  Hun^  542).  That  case  was  a  demurrer  to  the 
complaint.  The  plaintiff  alleged  that  the  servants  and  agents 
of  the  corporation  other  than  the  board  of  health  took 
part  in  the  illegal  removal  complained  of,  and  the  demurrer 
was  overruled  upon  that  ground.  The  learned  justice,  in 
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delivering  the  opinion  of  the  court,  says :  "  If  the  facts  turn 
out  as  they  have  been  alleged,  and  it  must  now  be  supposed 
that  they  will,  then  even  if  the  wrong  was  in  part  committed 
by  the  health  department,  acts  of  an  unlawful  nature  are  also 
shown  to  have  been  perpetrated  by  the  officers  and  agents  of 
the  defendant ;  and  for  them,  and  to  the  extent  the  plaintiff 
was  injured  by  them,  it  should  be  held  to  be  legally  liable." 
Numerous  other  authorities  were  cited  by  the  appellant,  but 
in  those  cases  the  duties  of  the  officers  and  agents  were  of  a 
corporate  character,  and  not  of  a  public  nature. 

We  are  therefore  of  the  opinion  that  the  defendant  is  not 
brought  within  the  rule,  and  that  the  plaintiff  was  properly 
non-suited  upon  the  trial. 

Judgment  affirmed. 

SMITH,  P.  J.,  and  HARDIN,  J.,  concur. 


SUPEEME  COURT. 
SARAH  B.  AIKMAN  agt.  BLAISE  L.  HARSELL  and  others. 

Dower — when  widow  entitled  to  admeasurement  —  when  acceptance  of  rents 
and  execution  of  leases  does  not  preclude  her  from  demanding  further 
admeasurement  —  To  bar  dower,  the  grant  must  be  in  fee  tail,  or  for  the 
term  of  her  life. 

The  plaintiff  sues  for  admeasurement  of  her  dower  in  real  estate  at  c»r- 
ner  of  Broadway  and  Howard  street.  William  D.  Blackwell  died  in 
1848  intestate,  possessed  of  the  property  in  question,  leaving  a  widow, 
Mrs.  L.  A.  Blackwell,  one  daughter,  Mrs.  L.  A.  Poillon,  and  one  son, 
Joseph  Blackwell,  who  subsequently  married  plaintiff.  Joseph  Black- 
well  died  in  1859  intestate,  without  issue,  and  possessed  of  an  undivided 
one-half  of  these  premises,  subject  to  his  mother's  dower  right.  He 
left  him  surviving  his  widow,  the  plaintiff,  his  sister  and  his  mother. 
After  his  death  his  sister  executed  leases  in  her  own  name  on  the 
different  parcels  of  real  estate.  These  leases  were  outstanding  at  her 
death.  She  died  in  September,  1866,  leaving  a  will  appointing  trustees 
of  her  property.  After  her  death,  the  trustees  appointed  by  her 
executed  leases  of  separate  parts  of  these  premises  for  two  years.  Mrs. 
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L.  A.  Blackwell  and  plaintiff  joined  with  the  trustees  in  the  leases,  and 
the  rents  were  to  be  divided  as  agreed  upon.  The  trustees  received 
three-ninths,  Mrs.  L.  A.  Blackwell  five-ninths,  and  the  plaintiff  one- 
ninth.  Mrs.  L.  A.  Blackwell  died  February  8,  1873.  The  original 
trustees  under  the  will  of  Mrs.  Poillon  resigned,  and  new  trustees  were 
appointed,  who  took  a  conveyance  of  the  property,  subject  to  the 
plaintiff 's  dower  right. 

The  defendants  claimed  that  plaintiff,  by  reason  of  her  acceptance  of 
rents  as  above  stated,  had  precluded  herself  from  demanding  further 
admeasurements  of  her  dower,  and  that  she  could  not  have  dower  out 
of  lands  of  which  the  ancestor's  widow  was  endowed  : 

Held,  that  there  had  been  no  assignment  of  the  dower  of  Mrs.  L.  A. 
Blackwell  intermediate  the  death  of  her  husband  and  of  her  son 
Joseph  ;  and  that  upon  the  death  of  Joseph  her  right  of  dower  became 
merged  in  the  life  estate  which  she  acquired  by  statute  in  his  undivided 
one-half  of  the  lands. 

Held,  that  nothing  was  done  by  plaintiff,  Mrs.  L.  A.  Blackwell  and  Mrs. 
Poillon,  prior  to  the  latter's  death,  which  estopped  the  plaintiff  from 
maintaining  this  action,  and  that  plaintiff 's  subsequent  joining  with 
the  trustees  in  the  leases  was  not  an  admission  that  her  dower  had  been 
assigned,  and  that  she  was  only  entitled  to  one-ninth  of  the  rent  of  the 
lands. 

Special  Term,  December,  1880. 
George  C.  Blanke,  for  plaintiff. 
B.  L.  Harsell,  for  defendants. 

LAWRENCE,  J. —  There  was  no  actual  admeasurement  of  the 
dower  of  Mrs.  L.  A.  Blackwell  up  to  the  time  of  the  death  of 
her  son,  Joseph  Blackwell,  in  1859.  The  joining  of  the 
mother  with  her  son,  Joseph,  and  her  daughter,  Mrs.  Poilbn, 
in  the  lease  to  Josiah  "W.  Baker,  did  not  amount  to  an  admeas- 
urement or  assignment  of  her  dower.  For  what  purpose  she 
joined  in  the  execution  of  that  lease  does  not  appear  from  the 
evidence,  but  it  is  clear  from  Baker's  testimony  that  Joseph 
Blackwell  was  the  party  to  whom  all  the  rents  were  paid,  and 
who  assumed  the  right,  in  consideration  of  money  paid  by 
Baker  to  him,  to  make  a  reduction  in  the  rent.  Subsequently 
to  the  death  of  Joseph  Blackwell  in  1859,  the  rent  was  paid 
to  Mrs.  Poillon,  who  had  become,  by  the  death  of  her  brother 
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without  issue,  the  owner  of  the  entire  fee,  subject  to  the  life 
estate  and  dower  right  of  her  mother  therein,  and  to  the  dower 
of  the  plaintiff,  and  all  the  leases  which  were  executed  a£ter 
1859,  up  to  September,  1866,  when  she  died,  were  in  the 
name  of  Mrs.  Poillon  as  sole  lessor.  No  allusion  is  made  in 
any  of  those  leases  to  any  interest  of  the  plaintiff  or  of  Mrs. 
L.  A.  Blackwell  in  the  premises  leased.  Before  assignment 
tlje  widow  has  no  estate  in  the  lands  of  her  husband ;  her 
right  is  a  mere  chose  in  action,  which  cannot  be  sold  upon 
execution  at  law ;  until  that  time  it  is  strictly  a  claim  (Law- 
rence agt.  Miller,  per  GARDINER,  J.,  2  Comst.,  254 ;  Moore 
agt.  The  Mayor,  &c.,  of  N.  Y.,  4  Seld.,  110) ;  and  it  was  held 
by  the  court  of  appeals,  in  Ellicott  agt.  Mbser  (3  Seld.  R., 
301),  that  the  widow  would  not  be  barred  from  maintaining 
an  action  for  her  dower  by  the  fact  that  she  had  received  for 
several  years  after  the  death  of  her  husband  one-third  of  the 
rents  of  lands  which  had  been  leased  by  him. 

When  Joseph  Blackwell  died,  it  seems  to  me  that  nothing 
had  been  done  to  deprive  Mrs.  L.  A.  Blackwell  of  her  right 
of  action  for  her  dower,  and  that  she  could  at  any  time  prior 
to  his  death  have  maintained  her  action  (see  cases  supra). 

But  when  Joseph  Blackwell  died  she  became,  under  the 
statute,  entitled  to  a  life  estate  in  the  one  undivided  half  of 
the  premises  of  which  he  died  seized,  subject  to  the  dower 
right  of  the  plaintiff  (2  R.  S.,  1133,  sec.  6). 

By  force  of  the  descent  of  this  estate  for  life  to  her  in 
Joseph's  undivided  half,  her  claim  for  dower  in  Joseph's 
share,  I  think,  became  merged  in  the  life  estate  (1  Washburne 
on  Real  Property  \kth  ed.'],  260,  sec.  30;  1  jScribner  on 
Dower,  224,  sec.  18;  2  Scribner  on  Dower,  244,  sec.  17; 
Wade  agt.  Miller,  32  New  Jersey  L.  R.,  296 ;  Jenkins  agt. 
Van  Schaick,  3  Paige,  242 ;  Harris  agt.  Fly,  7  Paige,  421 ; 
4  Kent's  Commentaries,  102). 

The  objection,  therefore,  that  the  plaintiff  cannot  have 
dower  out  of  the  lands  of  which  the  ancestor's  widow  was 
endowed  cannot  be  urged  in  this  case. 
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The  rule  is,  that  if  there  be  no  assignment  of  dower  to  the 
ancestor's  widow,  the  seizin  or  estate  in  possession  which 
descended  upon  the  heir  is  not  defeated,  and,  consequently, 
his  widow  is  entitled  to  dower  in  the  entire  premises  (Elwood 
agt.  Rlock,  13  Barb,,  50). 

In  that  case  the  court  held  "  that  the  rule  that  dos  de  dote 
pete  non  debet,  is  only  applied  when  dower  is  actually  assigned. 
If  no  dower  is  assigned  to  the  widow  of  the  person  first 
seized,  the  principle  is  not  applicable  "  (Elwood  agt.  IZlock, 
13  Barb.,  50,  and  particularly  the  opinion  of  ALLEN,  J.,  at 
pp.  55  and  56,  and  cases  there  cited). 

If  I  am  correct  in  the  conclusion  that  there  had  been  no 
assignment  of  the  dower  of  Mrs.  L.  A.  Blackwell,  intermediate 
the  death  of  her  husband  and  of  her  son  Joseph,  and  that 
upon  the  death  of  Joseph  her  right  of  dower  became  merged 
in  the  life  estate  which  she  acquired  in  his  individual  one- 
half  of  the  lands,  it  remains  to  be  considered  whether  there 
was  anything  done  by  plaintiff  and  Mrs.  L.  A.  Blackwell  and 
Mrs.  Poillon,  prior  to  the  latter's  death,  which  can  be  con- 
sidered as  having  estopped  the  plaintiff  from  maintaining  this 
action.  The  leases  executed  by  Mrs.  Poillon  do  not  throw 
any  light  upon  this  subject.  They  are  in  the  name  of  Mrs. 
Poillon,  as  sole  lessor,  as  has  been  before  stated. 

"What  proportion  of  the  rents  each  claimed  to  be  entitled 
to  receive  does  not  appear  from  those  instruments.  Mrs.  Poil- 
lon dealt,  so  far  as  can  be  learned  from  those  instruments, 
with  the  property  entirely  as  her  own.  Certainly  there  is 
nothing  on  the  face  of  the  leases  which  can  be  fairly  con- 
strued as  an  acknowledgment  on  the  part  of  the  plaintiff, 
either  that  the  dower  of  Mrs.  L.  A.  Blackwell  had  been 
assigned,  or  that  she,  as  the  widow  of  Joseph  Blackwell,  was 
only  entitled  to  one-ninth  of  the  rents  of  the  premises  in. 
question.  *' 

Has  anything  been  done  since  the  death  of  Mrs.  Poillon 
which  should  estop  the  plaintiff  from  maintaining  this  action,  \ 
It  is  true  that  she  joined  in  the  leases,  which  were  drawn  by 
VOL.  LXIII  15 
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one  of  the  trustees  under  Mrs.  Poillon's  will,  but  the  execu- 
tion of  those  leases  did  not,  in  my  opinion,  amount  to  a 
recognition  or  admission  on  her  part  that  her  dower  had  been 
assigned,  and  that  under  such  assignment  she  was  only  enti- 
tled to  one-ninth  of  the  rents  and  profits  of  the  lands.  Coke 
says :  "  To  bar  dower  the  grant  must  be  in  fee  tail  or  for  the 
term  of  her  life ;  an  estate  for  100  or  1,000  years,  if  she  so 
long  live,  is  no  bar  of  dower,  albeit  they  be  expressly  made 
in  lieu  of  dower"  (Coke  on  Littleton  [vol.  1],  sec.  41,  36  J.). 

In  Ellicott  agt.  Mosier  (11  Barb.,  574),  MARVIN,  J.,  in 
delivering  the  opinion  of  the  court,  says :  "  An  assignment  of 
rent  for  dower  is  said  to  be  against  common  right,  and  it  is, 
therefore,  the  consent  and  acceptance  of  the  widow  which 
give  validity  to  such  assignment,  and  her  consent  will  not 
avail  where,  from  the  nature  of  the  transaction,  she  cannot 
have  the  like  estate  or  interest  in  the  subject  assigned  in  lieu 
of  dower  as  she  would  have  had  if  her  dower  had  been 
assigned  in  the  usual  way  during  life.  The  assignment, 
therefore,  with  her  consent,  and  acceptance  of  something  in 
lieu  of  dower,  must  be  of  some  part  of  the  lands  of  which 
she  is  dowable,  or  a  rent  issuing  out  of  them,  and  for  such  an 
interest  as  may  endure  for  her  life." 

Furthermore,  it  has  been  held  that  if  dower  is  sought  to  be 
assigned  in  any  form  as  against  common  right,  it  will  not 
operate  to  bar  the  widow's  claim,  unless  it  be  done  by  indenture 
to  which  she  was  a  party,  and  by  which  she  would  be  estopped 
from  avoiding  it  (See  1  Washburne  on  Heal  Property,  223 ; 
citing  Coke  on  Littleton,  36  b. ;  Perkins,  sec.  410 ;  1  Bright, 
Husband  and  Wife,  377 ;  Connant  agt.  Little,  1  Pick.,  189  ; 
Jones  agt.  Brewer,  1  Pick.,  314). 

The  leases  which  were  executed  by  the  plaintiff  were  under 
seal,  and  were  all  for  comparatively  short  terms.  It  cannot 
be  said  that  the  rents  reserved  by  those  leases  were  to  endure 
for  the  life  of  the  plaintiff,  and  under  the  authorities  above 
referred  to  their  execution  does  not  preclude  her  from  claim- 
ing her  dower. 
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It  was  contended  on  the  argument,  however,  that  not  only 
was  the  plaintiff  estopped  from  maintaining  this  action  by 
reason  of  her  acceptance  of  the  rents  and  the  execution  of 
the  leases  which  were  put  in  evidence,  but  that  a  parol  agree- 
ment must  be  presumed  to  have  been  made  for  the  assign- 
ment of  the  dower  of  Mrs.  L.  A.  Black  well.  The  evidence 
of  Mrs.  Poillon  is  entirely  too  vague  and  indefinite  to  warrant 
the  court  in  drawing  such  a  presumption,  and  as  to  the  other 
evidence,  which  is  relied  upon  to  support  the  presumption  — 
to  wit,  the  execution  of  the  lease  to  Baker  and  the  other  leases 
which  have  been  put  in  evidence  —  the  remarks  which  I  have 
made  in  endeavoring  to  show  that  neither  of  the  widows 
was  estopped  by  their  execution  from  asserting  any  right  of 
dower  which  she  might  have  had,  are  equally  applicable  to 
rebut  any  presumption  of  a  parol  agreement.  And  the  deed 
from  the  late  to  the  present  trustees  of  Mrs.  Poillon  seems  to 
recognize  the  fact  that  Mrs.  Aikman's  dower  right,  as  the 
widow  of  Joseph  Blackwell,  had  never  been  admeasured  or 
assigned  by  conveying  the  premises  subject  to  such  right. 

The  plaintiff  is,  I  think,  entitled  to  judgment  in  her  favor. 

Decreed  accordingly. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  JOHN  NEGUS  agt.  WILLIAM  DYER. 

Brooklyn  Elevated  Railway — power  of  court  to  prevent  (by  injunction)  the 
board  of  aldermen  from  passing  over  the  mayor's  veto  a  resolution  changing 
the  route  of  such  railway  —  the  board  of  aldermen  amenable  to  an  injunc- 
tion order  in  an  action  against  the  city. 

* 

A  charter  was  made  by  the  legislature  of  the  state  for  the  construction  of 
an  elevated  railway  on  designated  streets  in  the  city  of  Brooklyn,  or  on 
such  streets  and  avenues  as  should  be  named  by  the  mayor  and  common 
council  of  the  city  of  Brooklyn,  as  being  more  suitable  for  carrying 
out  the  objects  contemplated  in  the  erection  of  the  railway.  The  alder- 
men made  and  adopted  a  resolution,  marking  out  and  naming  certain 
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streets  and  avenues  on  which  the  superstructure  might  be  placed. 
Such  resolution  was  vetoed  by  the  mayor.  In  an  action  in  the  supreme 
court  against  the  city  of  Brooklyn  and  the  Brooklyn  Elevated  Railway 
Company,  to  restrain  the  common  council  from  any  action  to  override 
the  mayor's  veto,  a  preliminary  injunction  was  obtained  from  the 
county  judge  of  Kings  county,  enjoining  the  common  council  from 
voting  and  doing  any  act  to  override  the  veto.  The  common  council 
voted  on  the  resolution  and  passed  it  notwithstanding  the  veto  and 
injunction,  and  were  all  attached  for  contempt  therefor.  On  appeal 
from  the  order  imposing  punishment  for  the  contempt : 

Held,  that  the  board  of  aldermen  in  this  case,  are  amenable  to  an  injunc- 
tion order  in  an  action  against  the  city. 

Held,  also,  that  the  injunction  order  though  signed  by  a  county  judge, 
was,  until  reversed,  a  lawful  mandate  of  the  court,  and  their  violation 
of  it  was  a  contempt  for  which  they  should  be  punished. 

Second  Department,  General  Term,  May,  1882. 
Before  BARNARD,  DYKMAN  and  CULLEN,  JJ. 

THE  facts  are  sufficiently  stated  in  the  opinions  (See,  also, 
Negus  agt.  City  of  Brooklyn,  62  How.,  291). 

E.  CooTce,  T.  C.  Cr&nm,  D.  Barwtt  and  H.  G.  Hull,  for 
the  people,  respondents. 

Winchester  Britton,  for  appellants. 

DYKMAN,  J. —  This  procedure  is  instituted  for  the  punish- 
ment of  the  defendant  and  others  for  a  criminal  contempt 
manifested  by  disobedience  to  an  injunction  order. 

The  questions  for  determination  come  in  this  wise  :  A 
charter  was  made  by  the  legislature  of  the  state  for  the  con- 
struction of  an  elevated  railway  on  designated  streets  in  the 
city  of  Brooklyn,  or  on  such  streets  and  avenues  as  should  be 
named  by  the  mayor  and  common  council  of  the  city  of 
Brooklyn,  as  being  more  suitable  for  carrying  out  the  objects 
contemplated  in  the  erection  of  the  railway. 

On  the  6th  day  of  December,  1881,  in  regular  session,  the 
aldermen  made  and  adopted  a  resolution,  marking  out  and 
naming  certain  streets  and  avenues  on  which  the  superstruc- 
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ture  might  be  placed.  Such  resolution  was,  in  the  orderly 
course  of  municipal  proceedings,  forwarded  to  the  mayor  of 
the  city  for  approval,  and  returned  by  him  with  his  disappro- 
bation, accompanied  by  a  veto  message.  Thereupon  an  action 
was  commenced  in  the  supreme  court  against  the  city  of 
Brooklyn  and  the  Brooklyn  Elevated  Railway  Company  for 
the  purpose  of  restraining  the  common  council  from  any 
action  to  override  the  veto  of  the  mayor.  In  this  action  a 
preliminary  injunction  was  obtained  from  the  county  judge 
of  Kings  county,  enjoining  the  common  council  and  its  mem- 
bers from  voting  or  doing  any  act  to  override  or  disapprove 
the  mayor's  veto.  The  papers  in  the  action,  with  this  injunc- 
tion order,  were  served  on  the  mayor  and  each  of  the  alder- 
men of  the  city.  On  the  27th  day  of  December,  1881,  the 
common  council  voted  on  the  resolution  and  passed  it,  not- 
withstanding the  veto  and  the  injunction.  The  defendant 
and  sixteen  other  aldermen  voted  in  favor  of  the  resolution, 
and  were  all  attached  for  contempt  therefor.  The  contempt 
was  found  against  them  and  punishment  was  imposed,  and 
from  that  judgment  we  have  this  appeal. 

It  is  attempted  to  excuse  the  conduct  of  the  defendant  and 
his  companions  in  defiance  of  the  injunction  order  by  the 
theory  that  the  delegation  of  power  by  the  legislature  to  the 
mayor  and  common  council  constituted  them  agents  of  the 
state,  and  not  of  the  city.  That  the  acts  of  the  appellants 
were  neither  municipal  nor  aldermanic,  and  as  they  were  not 
made  parties  to  the  injunction  suit  they  cannot  be  affected  by 
orders  made  therein.  There  would  be  force  in  the  claim  if 
the  city  had  no  interest  in  the  performance  of  the  duties 
imposed  on  the  common  council,  and  could  derive  no  benefit 
from  right  action  of  that  body,  and  no  injury  from  his  inis- 
feasance,  and  no  connection  existed  between  the  powers  so 
bestowed  and  their  duties  as  agents  of  the  city  ;  but  it  is  not 
so.  The  power  is  laid  on  the  common  council,  a  body  com- 
posed of  the  aldermen  of  the  city,  and  invested  with  the  legis- 
lative power  of  the  corporation,  so  that  the  depository  of  the 
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power  is  the  legislative  body  of  the  city  of  Brooklyn,  and  it 
has  no  other  function.  The  power  conferred  on  the  common 
council  is  granted  to  the  corporation.  The  exercise  of  its 
office  under  the  law  is  in  direct  alignment  with  its  duties  as 
an  agent  of  the  corporation ;  nay,  more,  the  public  have  a 
direct  interest  in  the  exercise  of  the  functions  imparted  to 
this  body,  as  they  have  relations  to  the  public  streets  of  the 
city.  The  city  will  have  corporate  injury  or  benefit  as  the 
duties  are  performed  ill  or  well.  The  duties  relate  to  the 
exercise  of  corporate  power  possessed  over  the  public  streets. 

These  considerations  give  clear  indication  that  the  appel- 
lants, under  the  law  alluded  to,  acted  as  the  servants  and 
agents  of  the  corporation,  and  that  the  maxim  re&pondeat 
superior  would  have  application  between  them. 

Beside  all  this,  th*e  veto  of  the  mayor  could  be  nullified  and 
superseded  only  by  the  board  of  aldermen. 

State  agents  with  power  to  locate  a  railway  have  no  such 
prerogative.  The  charter  of  this  city  is,  that  if  the  mayor 
returns  an  ordinance  with  objections,  the  board  shall  proceed 
to  reconsider  the  same,  and  if  two-thirds  of  all  the  members 
elected  shall  then  agree  to  pass  the  same  it  shall  take  effect  as 
a  law.  Here,  then,  the  act  is  one  which  only  aldermen  in 
board  assembled  could  perform,  and  precisely  that  was  for- 
bidden by  the  injunction  order. 

It  follows,  therefore,  that  the  aldermen  cannot  obtain  excul- 
pation on  this  plea.  As  they  acted  as  aldermen  they  are 
amenable  to  an  injunction  order  in  an  action  against  the  city. 

Another  objection  is,  that  the  injunction  order  was  not  the 
lawful  mandate  of  the  court,  because  it  was  signed  by  a  county 
judge.  The  Code  is  that  an  injunction  order  may  be  granted 
by  the  court  in  which  the  action  is  brought,  or  by  a  judge 
thereof,  or  by  a  county  judge,  and  where  it  is  granted  by  a 
judge  it  may  be  enforced  as  the  order  of  the  court.  The 
county  judge  had  power,  therefore,  to  sit  in  judgment  on  the 
facts  presented  to  him,  and  the  complaint  which  is  verified, 
and  the  affidavits  accompanying  the  same,  brought  to  him  a 
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case  justifying  the  interposition  of  the  court,  in  restraint  of 
the  anticipated  action  of  the  aldermen.  This  gave  him  juris- 
diction, and  his  determination  was  not  void,  even  though  on 
appeal  it  might  have  been  held  improvident  or  irregular.  As 
it  stood  unreversed  it  was  a  lawful  mandate.  On  the  merits 
there  is  no  defense.  The  restraining  order,  with  all  the  papers 
on  which  it  was  founded,  was  served  personally  on  the  alder- 
men, and  they  proceeded  to  its  violation  with  deliberate  intent. 
The  act  of  disobedience  is  without  a  circumstance  of  palliation. 
They  well  knew  the  action  interdicted  by  the  order,  and  yet 
they  performed  it  in  disregard  of  its  command,  without  any 
claim  at  that  time  of  illegality  or  invalidity.  The  contempt 
seems  to  have  been  perpetrated  with  headstrong  intention 
and  premeditated  design.  We  find  no  avenue  of  escape  for 
the  appellants. 

The  process  of  the  court  must  be  vindicated,  and  for  that 
purpose  the  punishment  awarded  is  neither  inordinate  or  dis- 
proportionate, and  no  part  of  it  should  be  interscinded. 

The  order  should  be  affirmed,  with  costs  and  disbursements. 

BARNARD,  J.,  concurs. 

CULLEN,  J.  —  I  concur  in  the  affirmance  appealed  from,  on 
the  ground  that  the  appellants  assumed  to  act  with  reference 
to  the  subject-matter  of  the  injunction  in  the  capacity  of 
corporate  agents.  The  act  for  the  commission  of  which  they 
are  punished  had  all  the  form  and  characteristics  of  a  cor- 
porate act.  I  do  not  think  the  appellants  are  relieved  from 
contempt,  even  if  it  be  held  that  they  erred  in  the  conception 
of  the  duty  imposed  upon  them  by  the  legislature  in  regard 
to  this  railroad.  It  is  conceded  that  the  injunction  forbade 
the  action,  as  city  agents,  in  regard  to  the  application.  If 
hereafter  they  did  attempt  to  act  as  city  agents,  it  is  no  answer 
to  the  charge  of  contempt  to  say  that  the  appellants,  to  have 
given  legal  effect  to  their  action,  should  have  acted  in  a  dif- 
ferent capacity,  and  that  in  such  capacity  the  injunction  would 
not  have  bound  them.  The  question  is  not  how  they  might 
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have  acted,  but  in  what  capacity  they  did  act.  Therefore 
the  test  is,  was  the  act  of  the  appellants  had  in  such  form 
and  manner  that,  had  a  corporate  act  been  necessary  to  give 
effect  to  their  resolution,  their  action  would  have  been  valid  ? 
Undoubtedly  it  was  such. 

Judged  by  this  test,  I  think  the  defendants  violated  the 
injunction. 


SUPEEME  COUKT. 

ALGERNON  S.  SULLIVAN,  public  administrator  in  the  city  of 
New  York,  as  administrator  of  the  goods,  chattels,  &c., 
of  HENRY  ADAMS,  deceased,  agt.  ISAIAH  C.  BABCOCK  et  al. 

Trust  deed — validity  of,  to  be  tested  by  the  law  of  the  state  where  it  was  exe- 
cuted and  where  the  grantor  lived  and  died —  1  hat  the  statutes  of  another 
state  in  relation  to  trusts  are  identical  cannot  be  assumed,  but  must  be 
alleged  and  proved. 

The  decedent,  who  was  a  resident  of  New  Jersey  and  died  there,  about  a 
year  before  his  death  executed  an  instrument  giving  his  real  estate, 
situated  in  New  York  and  New  Jersey,  and  all  his  personal  property, 
to  defendants,  in  trust,  to  pay  annually  certain  sums  to  his  children, 
with  other  provisions.  The  grant  was  not  to  take  effect  until  the  death 
of  the  grantor,  and  was  subject  to  revocation,  modification  and  altera- 
tion at  his  pleasure.  The  defendants,  under  this  instrument,  took  pos- 
session of  certain  personal  property  of  decedent  in  this  state.  Plaintiff, 
as  public  administrator  (in  default  of  other  letters  of  administration), 
brings  this  action  to  recover  such  property,  setting  up  the  instrument 
and  asserting  its  invalidity,  and  alleging  that  decedent  retained  posses- 
sion of  the  property  until  his  death,  and  did  not  assign  or  deliver  the 
same  to  defendants. 

Held  (overruling  demurrer  to  complaint),  that  the  instrument  should  be 
tested  by  the  law  of  New  Jersey,  where  it  was  executed,  and  where  the 
grantor  lived  and  died;  and  such  instrument  being  invalid  under  the 
common  law,  and  as  it  cannot  be  assumed  that  the  statutes  of  New 
Jersey  in  relation  to  trusts  are  identical  with  those  of  this  state,  the 
facts  set  forth  in  the  complaint  establish  a  cause  of  action. 

Special  Term. 
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F.  B.  Van  Vorst,  for  defendant. 

LARREMORE,  J. —  The  camplaint  alleges  that  Henry  Adams, 
a  resident  of  the  state  of  New  Jersey,  on  June  1,  1874,  exe- 
cuted a  certain  instrument  whereby  (in  consideration  of  love 
and  natural  affection  for  his  children),  and  of  the  sum  of  one 
dollar,  conveyed,  released  and  confirmed  unto  the  defendants, 
their  heirs  and  assigns  forever,  certain  real  estate  in  the  states 
of  New  Jersey  and  New  York,  together  with  all  his  personal 
property,  upon  certain  trusts. 

To  pay  his  just  debts,  to  allow  his  son  Alonzo  reasonable 
use  of  the  house  room  and  household  furniture  in  his  mansion- 
house  and  the  homestead  farm  attached  thereto  so  long  as  he 
shall  work  the  same  to  advantage,  provided  the  grantor  shall 
continue  the  owner  of  such  farm  at  the  time  of  his  decease, 
and  with  further  provision  in  case  his  said  son  should  be 
deprived  of  the  use  and  occupation  thereof. 

To  pay  annually  to  his  other  children  certain  stipulated 
amounts,  as  therein  provided. 

In  further  trust,  that  such  grant  is  not  to  take  effect  until 
the  death  of  the  grantor,  and  then  to  embrace  all  real  estate 
and  personal  property  of  which  he  should  then  be  seized  and 
possessed,  subject,  however,  to  such  change,  alteration,  sale  or 
disposition  of  the  same  as  had  been  made.  The  trustees  are 
authorized  to  take  charge  and  control  of  his  property  at  his 
death,  and  to  manage,  control  and  sell  the  same  in  their  dis- 
cretion. The  grant  was  subject  to  revocation,  modification 
and  alteration  at  the  pleasure  of  the  grantor.  He  died  Febru- 
ary 5,  1875,  in  the  state  of  New  Jersey. 

It  is  further  alleged  that  he  retained  in  his  own  possession, 
up  to  the  time  of  his  death,  all  of  his  personal  property 
(including  that  in  controversy),  and  exercised  acts  of  dominion 
thereover,  and  did  not  assign  or  deliver  the  same  to  the 
defendants  herein.  That  subsequent  to  his  death  certain 
VOL.  LXIII  16 
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bonds,  stocks  and  other  personal  property  of  his  were  within 
the  county  of  New  York  unadministered  upon,  and  that  the 
plaintiff,  by  the  authority  of  his  appointment  by  the  surrogate 
of  said  county  (in  default  of  other  letters  of  administration), 
is  entitled  to  the  possession  of  such  property,  and  to  an 
accounting  for  the  value  thereof. 

The  defendants  interposed  a  general  demurrer  to  the  com- 
plaint, and  the  question  to  be  determined  is  the  validity  of 
the  trust  deed  as  to  the  personal  property  now  in  this  county. 

As  the  instrument  was  executed  in  New  Jersey,  where  the 
grantor  lived  and  died,  it  would  appear  that  its  validity  should 
be  tested  by  the  law  of  that  state  (Story's  Conflict  of  Laws, 
sec.  283). 

It  purports  to  convey  a  present  estate  in  property,  to  begin 
in  future,  subject  to  the  absolute  ownership  of  the  grantor, 
with  a  reservation  and  power  of  appointment  to  new  uses,  and 
of  revocation.  Such  a  grant  would  have  been  invalid  under 
the  common  law,  and  can  only  be  sustained  by  the  authority 
of  the  statute. 

"We  cannot  assume  that  the  statutes  of  New  Jersey  in  rela- 
tion to  trusts  are  identical  with  those  of  this  state  (McCul- 
lough  agt.  Norwood,  58  N.  Y.,  567).  That  fact  must  be 
alleged  and  proved  in  behalf  of  one  claiming  its  benefit. 

The  conceded  facts,  as  stated  in  the  complaint,  establish  a 
cause  of  action,  and  the  demurrer  should  be  overruled,  with 
leave  to  answer  on  payment  of  costs. 
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SUPKEME  COUBT. 

In  the  Matter  of  the  Petition  of  THE  NEW  YORK,  LACKA- 
WANNA AND  WESTERN  RAILWAY  Co.,  to  acquire  lands  of 
ELIZABETH  J.  WAGNER  and  MART  GOODSELL. 

Costa  —  Special  proceedings  — Proceedings  under  ihe  general  railroad  act  to 
acquire  land  are  special  proceedings  —  when  and  how  costs  to  be  allowed — 
Code  of  Oiml  Procedure,  sees.  3240,  3350,  3251. 

A  proceeding  to  acquire  title  to  real  estate  under  the  general  railroad  act 
is  a  special  proceeding  under  the  statute. 

Under  section  3240  of  the  Code  of  Civil  Procedure,  costs  in  special  pro 
ceedings,  unless  otherwise  provided  for,  shall  be  in  the  discretion  of 
the  court.  The  court  therefore  has  power,  in  its  discretion,  to  award 
costs  in  these  proceedings,  and  when  costs  are  allowed  they  are  to  be 
at  the  rate  allowed  for  similar  services  in  an  action. 

Where  it  appeared  that  the  petitioner  presented  a  petition  to  the  supreme 
court  for  the  appointment  of  commissioners  of  appraisal,  under  the 
general  railroad  act ;  that  no  issue  was  joined  or  trial  had ;  that  the 
court  appointed  commissioners,  and  a  hearing  by  the  parties  interested 
was  had  before  such  commissioners  ;  on  such  hearing  the  defendants 
subpoenaed  witnesses,  and  had  them  sworn  before  the  commissioners  as 
to  the  value  of  the  land  : 

Held,  that  no  trial  fee  could  be  allowed.  A  trial  fee  is  only  allowed  where 
there  is  an  issue,  and  in  this  case  no  issue  was  joined  or  question  of 
fact  raised  for  trial.  The  taking  of  evidence  by  the  commissioners,  for 
the  purpose  of  determining  the  value  of  the  real  estate,  was  not  a  trial 
of  the  action  in  court. 

General  Term,  Fourth  Department,  January,  1882. 
Before  SMITH,  P.  </".,  HARDIN  and  HAIGHT,  JJ. 

THE  proceeding  was  brought  by  petitioner  to  acquire  lands 
of  appellants,  in  Steuben  county,  for  petitioner's  railway. 

Commissioners  of  appraisal  were  appointed  by  the  court, 
and  a  trial  was  regularly  held  before  the  commissioners,  and 
witnesses  were  examined  and  cross-examined  on  both  sides, 
and  the  case  was  then  summed  up  by  counsel  for  the  respective 
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parties.  The  amount  of  the  award  was  greatly  in  excess  of 
the  amount  offered  by  petitioner  before  commencing  the  pro- 
ceedings, and  the  appellants  claimed  that  they  should  be 
allowed  costs  of  contesting  the  proceeding.  The  application 
was  denied,  on  the  ground  that  the  court  had  no  power  to 
grant  the  same ;  and  this  is  the  only  question  raised  by  the 
appeal. 

J.  F.  Parkhurst,  for  appellant.  The  court  has  the  power 
to  award  costs  in  such  cases  {Code  of  Civil  Procedure,  sec. 
3240 ;  Laws  of  1854,  chap.  270,  sec.  3 ;  12.  and  S.  R.  R.  Co. 
agt.  Davis,  55  N.  Y.,  14,K ;  Matter  of  Syracuse,  B.  and, 
N.  T.  R.  R.  Co.,  4  Hun,  311 ;  In  the  Matter  of  Jetter,  78 
JV.  Y.,  601 ;  Marvin  agt.  Marvin,  78  N.  Y.,  541 ;  Matter 
of  Barnett,  53  How.,  274,  and  cases  cited ;  Matter  of  Appli- 
cation of  Waverly  W.  W.  Co.  to  acquire  lands  of  Shepard, 
16  Hun,  230 ;  People  ex  rel.  Green  agt.  /Smith,  13  Hun, 
230 ;  Spelman  agt.  Terry,  74  2f.  Y.,  468).  It  is  not  neces- 
sary to  the  exercise  of  this  discretion  that  an  answer  be 
interposed  in  the  proceeding.  No  answer  is  required  to  enable 
the  landowner  to  contest  the  question  of  value.  No  answer 
was  served  in  the  following  cases,  and  costs  were  allowed  as 
if  an  answer  had  been  served  (B.  and  8.  R.  R.  Co.  agt. 
Davis,  55  N.  Y.,  145 ;  Matter  of  Syracuse,  B.  and  N.  Y. 
R.  R.  Co.,  4  Hun,  311 ;  Matter  of  Jetter,  78  N.  Y.,  601 ; 
Matter  of  Barnett,  53  How.,  247 ;  16  Hun,  58).  Statutes 
in  derogation  of  common-law  right  are  strictly  construed, 
and  all  possible  inferences  must  be  indulged  in  favor  of  the 
landowner  (Sharp  agt.  Johnson,  4  Hill,  92 ;  Doughty  agt. 
Hope,  3  Denio,  395;  Wheeler  agt.  Mills,  40  Barb.,  644; 
Jackson  agt.  Shepard,  7  Com.,  88). 

M.  Rumsey  Miller,  for  respondent,  argued  that  there  is  no 
power  in  the  court  in  proceedings  under  the  general  railroad 
act  to  allow  costs  to  landowners,  except  such  as  are  provided 
for  by  the  act  itself,  viz. :  Costs  to  a  guardian,  and  committee 
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and  attorney  appointed  for  unknown  owners,  and  costs  allowed 
by  court  to  landowner  on  abandonment  of  proceedings  under 
section  18,  citing  and  commenting  upon  (Laws  of  1854,  chap. 
270 ;  Laws  of  1876,  chap.  198 ;  Code  of  Civil  Procedure, 
sees.  3240-3250 ;  N.  Y.  C.  E.  E.  Co.  agt.  Marvin,  \\  N.  Y., 
279  ;  The  Syracuse,  B.  and  N.  Y.  E.  E.  Co.,  4  Hun,  312, 
313,  314 ;  The  Eensselaer,  &c.,  E.  E.  Co.  agt.  Davis,  55 
N.  Y.,  145).  But  even  if  the  court  should  hold  that  under 
section  3240  of  the  Code  of  Civil  Procedure,  the  court  has 
power  to  allow  costs  in  proceedings  under  general  railroad 
act ;  then  I  insist  that  the  power  only  extends  to  cases  where 
there  has  been  issue  taken  on  the  petition  and  a  trial  by  the 
court,  and  in  this  case  there  were  none  (Eensselaer  and  8. 
E.  E.  Co.  agt.  Davis,  55  N.  Y.,  145 ;  Pardee  agt.  Schenck, 
11  How.,  500-502 ;  Taaks  agt.  Schmidt,  25  How.,  340,  344 ; 
Eandolph  agt.  Foster,  3  K  D.  Smith,  648,  649 ;  Code  oj 
Civil  Procedure  [vol.  1],  sec  109). 

HAIGHT,  J.  —  From  the  case  it  appears  that  the  petitioner 
presented  a  petition  to  the  supreme  court  for  the  appointment 
of  commissioners  of  appraisal,  under  the  general  railroad 
act.  That  no  issue  was  formed  or  trial  had.  That  the  court 
appointed  commissioners,  and  a  hearing  by  the  parties  inter- 
ested was  had  before  such  commissioners.  On  such  hearing 
the  defendants  subpoenaed  witnesses  and  had  them  sworn 
before  the  commissioners  as  to  the  value  of  the  land.  Upon 
the  confirmation  of  the  report  of  the  commissioners,  the  court 
allowed  the  appellants  their  witness  fees  and  disbursements, 
but  refused  to  allow  them  a  trial  fee.  The  real  contest  pre- 
sented by  this  appeal  is,  whether  or  not  the  appellant  is  enti- 
tled to  a  trial  fee. 

Section  3240  of  the  Code  of  Civil  Procedure  provides: 
"  Costs  in  a  special  proceeding  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party  in  the  discretion  of  the 
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court,  at  the  rates  allowed  for  similar  services  in  an  action 
brought  in  the  same  court  or  an  appeal  from  a  judgment 
taken  to  the  same  court,  and  in  like  manner." 

A  proceeding  to  acquire  title  to  real  estate  under  the  gen- 
eral railroad  act,  is  a  special  proceeding  under  the  statute. 
This  has  been  repeatedly  held  by  the  court  of  appeals.  •  Under 
the  section  quoted,  costs  in  special  proceedings  unless  other- 
wise provided  for,  shall  be  in  the  discretion  of  the  court. 
The  court,  therefore,  has  power  in  its  discretion  to  award  costs 
in  these  proceedings,  and  when  costs  are  allowed  they  are  to 
be  at  the  rate  allowed  for  similar  services  in  an  action. 

It  is  claimed  on  the  part  of  the  respondent,*  that  costs  are 
not  allowable  under  this  section,  because  of  the  provisions  of 
section  3250  of  the  Code.  That  section  provides :  "  This 
title  does  not  affect  any  provisions  contained  elsewhere  in  this 
act,  or  in  any  other  statute  remaining  unrepealed  after  this 
chapter  takes  effect,  whereby  that  award  of  costs  is  specially 
regulated  in  a  particular  case,  otherwise  than  as  prescribed  in 
this  statute."  It  'is  claimed  that  because  some  mention  is 
made  of  costs  in  the  general  railroad  act,  that  there  is  a  special 
provision  for  costs  under  that  statute,  and  that  therefore  sec- 
tion 3240  of  the  Code  is  not  applicable.  Upon  reference  to 
the  general  railroad  act,  we  find  that  the  commissioners  in 
making  their  appraisal  as  to  the  value  of  the  property,  are 
also  required  to  determine  what  sum  ought  to  be  paid  to  the 
general  or  special  guardian  or  committee  of  an  infant,  idiot 
or  person  of  unsound  mind,  or  to  an  attorney  appointed  by 
the  court  to  attend  to  the  interests  of  any  unknown  owner  or 
party  in  interest,  not  personally  served  with  notice  of  the 
proceedings  and  who  has  not  appeared,  for  costs,  expenses 
and  counsel  fees.  This  statute  also  makes  provision  as  to  the 
compensation  which  shall  be  allowed  to  the  commissioners  for 
each  day  of  service  rendered  by  them,  and  so  on. 

"Whilst  these  provisions,  specify  as  to  certain  costs  and  dis- 
bursements. They  do  not  regulate  the  general  costs  and 
disbursements  in  the  proceedings.  We  are,  therefore,  of  the 


NEW  YORK  PRACTICE  REPORTS.  127 

Matter  of  New  York,  Lackawanna  and  "Western  Railway  Co. 

opinion  that  section  3240  above  quoted  is  not  affected  thereby 
(In  the  Matter  of  the  Application  of  the  Rensselaer  and 
Saratoga  Railroad  Company  agt.  Davis,  55  N.  Y.,  145  ;  4 
Him,  311). 

Costs  being  discretionary,  and,  when  allowed,  being  at  the 
rates  allowed  for  similar  services  in  actions,  the  only  question 
left  to  be  determined  is  as  to  whether  or  not  the  appellant 
was  entitled  to  the  trial  fee  in  this  case.  Section  3251  pro- 
vides that  when  costs  are  awarded  to  a  party  in  an  action  they 
must  be  at  the  following  rates :  "  For  the  trial  of  an  issue  of 
fact,  thirty  dollars ;  and  where  the  trial  necessarily  occupies 
more  than  two  days,  ten  dollars  in  addition  thereto."  It  will 
be  seen,  therefore,  that  a  trial  fee  is  only  allowed  when  there 
is  an  issue.  In  this  case  no  issue  was  joined,  no  question  of 
fact  raised  for  trial.  The  commissioners  were  appointed 
without  opposition.  The  taking  »f  evidence  by  the  commis- 
sioners, for  the  purpose  of  determining  the  value  of  the  real 
estate,  was  not  a  trial  of  the  action  in  court,  and  no  trial  fee 
can  be  allowed. 

The  order  appealed  from  should  be  affirmed,  with  ten  dol- 
lars costs  and  disbursements. 

So  ordered. 

SMITH,  P.  J.,  concurs ;  HAKDIN,  J.,  concurs  in  the  result. 
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SUPREME  COUET. 

WILLIAM  A.  SEAVER,  as  receiver,  &c.,  agt.  HELEN  0. 
HODGKIN,  as  executrix,  &c. 

Pleadings — Complaint  —  Demurrer — General  demurrer  to  complaint  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action  will  be  overruled 
if  one  cause  of  action  is  sufficiently  stated. 

A  general  demurrer  to  a  complaint  that  the  pleading  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  will  be  overruled,  if  one  of 
two  or  more  causes  of  action  alleged  is  sufficiently  stated. 

Whether  the  defense  of  non-payment  of  ten  per  cent  on  subscription  to 
the  stock  of  a  railway  corporation  is  valid  to  defendant,  sued  by  a 
receiver  who  represents  the  creditors  of  a  corporation,  quaere. 

Special  Term,  April,  1882. 

Stapler  &  Wood,  for  plaintiff. 

Blatchford,  Seward,  Griswold  &  Da  Costa,  for  demurrer. 

LAWRENCE,  J.  —  The  demurrer  to  the  complaint  is  general, 
and  it  is  well  settled  that,  where  a  general  demurrer  is  inter- 
posed to  a  complaint  containing  two  or  more  counts,  if  in 
either  count  a  sufficient  cause  of  action  is  alleged,  the  demur- 
rer will  be  overruled  (Hale  agt.  Omaha  Bank,  49  N.  Y., 
626).  Now,  in  this  case,  three  causes  of  action  are  stated, 
but  they  are  not  separately  numbered.  The  first  is  a  cause 
of  action  arising  out  of  a  subscription  for  ten  shares  of  the 
capital  stock  of  the  New  York,  Westchester  and  Boston 
Railway  Company,  of  the  par  value  of  $100  per  share,  and  it 
is  alleged  that  the  defendant's  testator  paid  thereon  the  sum 
of  $100.  It  has  been  held  that  the  actual  payment  of  ten 
per  cent  of  the  par  value  of  the  stock  subscribed  in  cash,  as 
required  by  the  statute,  is  necessary  to  complete  the  contract 
between  the  subscribers  and  the  corporation,  but  that  the 
payment  need  not  necessarily  be  made  at  the  time  of  the  sub- 
scription (Excelsior  Grain  Co.  agt.  Stayner,  58  How.,  273, 
amd  cases  cited  by  BEACH,  «/.).  In  the  complaint  it  is  averred 
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that  the  subscription  for  the  stock  was  made  on  or  about 
March  19, 1872,  and  that  the  said  defendant's  testator  paid 
thereon,  on  or  about  May  1,  1872,  the  sum  of  $100.  This  is 
a  distinct  and  positive  averment  of  the  payment  of  the  ten 
per  cent  upon  that  identical  subscription,  without  reference 
in  any  way  to  the  other  subscriptions  referred  to  in  the  com- 
plaint, and  the  facts  averred  make  out,  as  to  that  particular 
subscription,  in  my  opinion,  a  perfect  cause  of  action  against 
the  defendant's  testator.  How,  then  can  I,  the  demurrer 
being  general,  hold  that  the  complaint  is  bad  (Hale  agt. 
Omaha  Bank,  49  N.  Y.,  677)?  I  do  not  deem  it  neces- 
sary, therefore,  to  examine  the  other  questions  which  were 
discussed  upon  the  argument,  and  I  am  of  the  opinion  that, 
under  the  authorities  above  referred  to,  the  plaintiff  is  enti- 
tled to  judgment  overruling  the  demurrer,  with  leave  to  the 
defendant  to  answer  over  on  payment  of  costs. 


SUPKEME  COUKT. 

ATTORNEY-GENERAL  agt.  CONTINENTAL  LIFE  INSURANCE 
COMPANY. 

Costs —  Counsel  fees —  Claims  of  attorneys  for  intervening  policyJiolders  to 
fees  out  of  insurance  companies'  assets  should  not  be  allowed. 

In  a  suit  to  distribute  the  assets  of  a  defunct  insurance  company,  no 
allowances  should  be  granted  to  the  counsel  of  the  intervening  credit- 
ors payable  out  of  the  fund,  whether  such  allowances  be  claimed  under 
the  provisions  of  the  Code  or  whether  they  are  claimed  as  reasonable 
counsel  fees  earned  by  the  counsel  of  these  intervening  creditors. 

Even  if  these  so-called  intervening  creditors  should  be  considered  as  quasi 
parties  (and  they  are  certainly  nothing  more),  it  would  not  be  a  case  in 
which  parties  should  be  paid  even  their  costs  out  of  the  fund,  far  less 
their  counsel  fees.  They  were  not  needed  as  parties  and  there  is  no 
good  reason  why  their  costs  and  counsel  fees  should  be  paid  out  of  the 
fund. 

Third  Department,  General  Term,  May,  1882. 

Before  LEARNED,  P.  J.,  BOCKES  and  BOARDMAN,  JJ. 
VOL.  LXII         17 
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APPEAL  from  an  order  appointing  W.  B.  Ruggles,  referee, 
to  pass  on  the  claims  of  R.  J.  Moses,  jr.,  against  the  Conti- 
nental Life  Insurance  Company,  for  $10,000  fees  as  counsel 
for  intervening  policyholders,  and  from  order  refusing  to 
vacate  same. 

LEARNED,  -J.  —  The  Code  provides  that  a  party  may  recover 
certain  definite  sums  which  it  calls  costs.  It  also  provides 
that  certain  allowances,  in  ratable  proportion  to  the  recovery, 
may,  in  the  discretion  of  the  court,  be  added  to  these 
costs.  Such  allowances,  when  granted,  constitute  a  part  of 
the  costs.  This  permission  to  add  allowances  to  the  costs 
and  the  practice  thereunder,  probably  gave  rise  to  the  idea 
that  the  courts  possess  a  general  and  arbitrary  power  to  give 
to  any  party  such  an  amount  as  they  might  think  would  com- 
pensate him  for  his  trouble  and  expense  in  prosecuting  or 
defending  the  litigation.  But  no  such  power  exists.  The 
only  recovery  of  this  kind  which  can  be  had,  is  regulated  by 
the  bill  of  costs,  with  the  discretionary  increase  of  a  ratable 
allowance  under  the  provisions  of  the  Code.  Such  recovery 
and  costs  is  usually  in  favor  of  one  party  against  the  other. 
In  some  special  actions  in  equity  it  might  be  and  still  may  be 
payable  oat  of  a  fund. 

There  is  another  case  which  is  quite  distinct  although  liable 
to  be  confounded  with  the  recovery  of  costs.  "When  a  receiver 
properly  employs  counsel,  he  is  to  pay  such  counsel  as  he  is 
to  pay  any  other  necessary  expense.  Such  payment,  if  proper 
and  reasonable,  would  be  allowed  him  like  any  other  neces- 
sary expense  in  the  settlement  of  his  accounts.  But  as  the 
amount  payable  to  counsel  is  not  a  liquidated  sum,  and  as 
there"  might  be  a  doubt  as  to  the  proper  amount,  a  receiver 
may  well  apply  to  the  court  to  determine  that  amount  in  order 
that  he  may  be  justified  in  paying  it.  This  is  merely  the 
determining  of  the  amount  payable  by  client  to  counsel. 
And  especially  as  the  receiver  is  the  officer  of  the  court  it  is 
proper  that  the  court  should  determine  how  much  should  be 
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paid.  A  similar  principle  applies  in  the  case  of  necessary 
counsel  employed  by  an  executor.  An  executor  may  desire 
the  sanction  of  the  surrogate  before  paying  counsel,  lest  the 
amount  paid  should  not  be  allowed  on  accounting.  Now,  such 
cases  as  these,  it  will  be  seen,  arise  when  a  certain  fund  is  in 
the  custody  of  some  officer  or  quasi  trustee ;  and  that  officer 
or  quasi  trustee  has  occasion  to  employ  counsel  as  he  might 
incur  any  other  expense  in  behalf  of  the  fund.  And  the 
officer  or  quasi  trustee  desires  the  approval  of  the  court, 
before  which  he  must  eventually  account,  so  that  he  may 
safely  make  the  payment. 

The  numerous  suits  and  proceedings  which  have  lately 
arisen  in  regard  to  insurance  companies,  have  given  occasion 
for  some  new  questions  of  practice  ;  and  it  is  very  possible 
that  in  dealing  with  them  the  principles  above  stated  have 
sometimes  been  overlooked.  Where  there  are  many  attorneys 
employed  for  different  parties,  it  is  natural  that  each  should 
be  willing  that  all  should.be  paid,  when  such  payment  can  be 
made  out  of  a  fund.  Each  escapes  the  unpleasant  task  of 
charging  his  own  client  a  large  fee  ;  and  all  can  throw  upon 
the  court  any  complaint  of  extortionate  charges  which  their 
clients  may  make.  It  is,  therefore,  not  strange  under  these 
circumstances,  when  all  the  attorneys  agree  and  none  oppose, 
that  courts  may  have  been  too  ready  to  order  payments  to 
counsel  in  cases  where  the  right  to  do  so  did  not,  on  sound 
principles,  exist.  Now  in  the  present  case,  as  above  pointed 
out,  the  proper  and  reasonable  counsel  fees  of  the  receiver 
must,  like  other  expenses,  be  paid  from  the  fund  in  his  hands, 
subject,  however,  to  the  approval  of  the  court.  But  the  other 
parties  —  that  is,  the  intervening  creditors,  as  they  are  called  — 
are  simply  creditors  of  the  defunct  corporation.  Each  creditor 
of  the  corporation  has  his  own  separate  interest.  Some  have 
thought  it  necessary  to  employ  private  counsel  of  their  own 
to  look  after  their  interests.  Others  have  thought  this  unnec- 
essary, and  have  been  willing  to  trust  to  the  receiver's  man- 
agement. Whatever  the  services  of  such  counsel  may  be 
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worth  to  their  clients  is  a  debt  from  those  clients  to  their 
counsel.  It  is  not,  and  ought  not  to  be,  a  claim  on  the  fund. 
Those  creditors  who  did  not  choose  to  employ  private  counsel 
should  not  be  made  to  pay,  in  whole  or  in  part,  for  the  debts 
contracted  by  other  creditors  to  their  counsel.  These  counsel 
insist  that,  in  some  cases,  their  services  have  benefited  not 
only  their  own  clients,  but  also  the  other  creditors  ratable. 
Although  that  be  so,  the  other  creditors  did  not  employ  them, 
and  one  should  not  be  made  to  pay  for  services  which  he  did 
not  request,  and  the  performance  of  which  he  could  not  pre- 
vent. They  were  not  retained  by  the  other  creditors,  and, 
therefore,  those  creditors  should  not  be  required  to  pay. 
They  were  not  retained  by  the  receiver,  and,  therefore,  their 
services  are  not  a  charge  on  the  fund.  The  mere  rendering 
of  services  to  their  clients  which  have  proved  beneficial  to 
other  persons  does  not  justify  the  court  in  compelling  such 
other  persons,  directly  or  indirectly,  to  pay  therefor. 

We  are  aware  of  the  cases  in  equity  whose  costs  are  charged 
on  the  fund.  But  it  must  be  observed  in  passing  that  it  is 
the  costs,  not  the  counsel  fees  owing  by  clients,  which  are 
thus  charged.  Those  cases  belong  to  a  small  class,  including 
actions  of  interpleader  for  the  construction  of  a  will  and  the 
like.  And  they  involve  nearly  always  a  conflict  between  the 
defendants  themselves,  some  making  claims  which  the  others 
directly,  and  not  indirectly,  oppose.  The  present  case,  how- 
ever, is  that  of  a  suit  to  distribute  the  assets  of  a  defunct  cor- 
poration among  its  creditors.  The  receiver,  as  the  officer  of 
the  court,  is  charged  with  the  duty  of  collecting  the  assets 
and  of  seeing  that  no  unjust  claim  is  allowed.  Each  claimant 
may,  by  himself  or  by  counsel,  present  his  claim.  Indirectly, 
of  course,  its  allowance  diminishes  the  amount  payable  to 
others.  But  the  officer  of  the  court  is  at  hand  to  oppose,  and 
in  a  certain  sense  acts  for  all  valid  claims.  There  is  no  con- 
struction of  a  will  to  be  determined  on  which  all  the  creditors' 
rights  depend.  The  only  question  in  respect  to  each  creditor 
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is  that  of  amount ;  for  it  is  undisputed  that  the  assets  are  to 
be  used  to  pay  the  creditors. 

Even  then,  if  we  should  consider  these  so-called  intervening 
creditors  as  quasi  parties,  and  they  are  certainly  nothing 
more,  it  would  not  be  a  case  in  which  parties  should  be  paid 
even  their  costs  out  of  the  fund,  far  less  their  counsel  fees. 
The  order  permitting  these  creditors  to  intervene  (as  it  is 
called)  were  made  at  their  request  and  for  their  own  personal 
benefit.  And  these  orders  only  gave  them  the  privilege  of 
having  notice  of  proceedings  and  opposing,  if  they  choose, 
and  of  moving  in  the  matter.  The  whole  litigation  could 
have  been  carried  on  without  their  appearance.  They  were 
not  needed  as  parties,  and  there  is  no  good  reason  why  their 
costs  and  counsel  fees  should  be  paid  out  of  the  fund.  And 
it  must  be  observed  that  the  question  here  is  not  whether  the 
services  thus  rendered  ought  to  be  compensated,  but  the  ques- 
tion is  who  should  make  compensation.  If  the  court  makes 
allowances  to  be  paid  out  of  the  fund,  then  the  court  assumes 
to  determine  between  client  and  attorney  how  much  the  client 
ought  to  pay,  and  that,  too,  without  any  opportunity  for  the 
client  to  be  heard.  For  the  money  in  the  hands  of  the 
receiver  belongs  to  policyholders pro  rata.  And  the  counsel 
who  make  this  application  are  the  counsel  of  certain  of  these 
clients.  Whatever,  then,  the  court  directs  the  receiver  to  pay 
to  these  counsel  as  compensation  is  a  payment  pro  rata  made 
to  them  by  their  clients.  It  is,  therefore,  a  determination  by 
the  court  how  much  their  services  have  been  worth  to  their 
clients  as  well  as  to  others.  And  on  that  question  the  clients 
are  not  and  cannot  be  heard. 

Even  the  taxable  costs  under  the  Code  belong  to  the  client, 
although  often  taken  by  the  attorney  as  his  compensation,  or 
as  a  part  thereof.  And  by  the  Code  the  amount  payable  for 
legal  services  is  a  matter  of  contract,  express  or  implied.  If 
this  be  so  the  court  ought  not  to  determine  that  account,  even 
between  attorney  and  client,  in  a  proceeding  where  the  client 
is  not  heard.  Much  less  ought  the  court  to  determine  such 
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amount  against  persons  who  never  were  the  clients  of  the 
attorney. 

We  are,  therefore,  of  the  opinion  that  this  is  not  a  case  in 
which  even  the  taxable  costs  of  the  intervening  creditors 
should  be  charged  upon  the  fund.  If  it  were  such  a  case 
there  would  be  no  need  of  a  reference,  but  only  of  a  taxation. 
And  we  are  of  the  opinion  that  it  is  not  a  case  in  which 
any  allowances  should  be  granted  to  the  counsel  of  the  inter- 
vening creditors  payable  out  of  the  fund,  whether  such  allow- 
ances be  claimed  under  the  provisions  of  the  Code,  or  whether 
they  are  claimed  as  reasonable  counsel  fees  earned  by  the 
counsel  of  these  intervening  creditors.  We  think  it  unjust  to 
clients  that  the  court,  without  hearing  them,  should  determine 
what  they  should  pay  for  services  rendered.  And  as  the 

i/  it/ 

respective  attorneys  will  receive  the  pro  rata  dividends  for 
their  clients,  they  will  have  a  full  opportunity  to  protect 
themselves  and  to  secure  a  just  payment  for  their  services. 

Orders  reversed,  without  costs,  and  motion  for  reference 
denied,  without  costs. 


SUPEEME  COUKT. 

JAMES  LANGDON  agt.  THE  MAYOR,  ALDERMEN  AND  COMMON- 
ALTY OF  THE  CITY  OF  NEW  YORK. 

New  York  (city  of)  —  Clerics  of  departments  —  Right  of  removal  by  reason  of  the 
diminution  of  business  in  the  department. 

Clerks  of  the  different  departments  may  be  removed  by  the  heads  of  the 
same,  for  the  reason  that  by  the  diminution  of  business,  their  services 
are  no  longer  needed.  Such  ground  of  removal  held  to  be  sufficient, 

Although  the  board  of  apportionment  has  adjusted  the  salary,  and  the 
amount  for  prospective  services  has  been  apportioned,  such  acts  cannot 
deprive  the  head  of  the  department  of  the  power,  or  relieve  him  from 
the  duty  of  making  the  removal,  if  there  is  nothing  for  such  clerk  to  do. 

Special  Term,  February,  1882. 
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MOTION  for  a  new  trial  on  the  minutes. 
Charles  P.  Miller,  for  motion. 
D.  J.  Dean,  opposed. 

YAN  YOEST,  J.  —  The  plaintiff  was  a  regular  clerk  in  the 
bureau  of  the  commissioners  of  taxes,  in  the  finance  depart- 
ment of  the  city  of  New  York,  at  a  salary  at  the  rate  of 
$1,200  per  annum. 

Before  the  1st  of  July,  1875,  he  received  a  notice  from  the 
comptroller,  informing  him  that  he  proposed  to  remove  him 
from  his  office  of  clerk;  that  the  cause  of  the  proposed 
removal  was  the  diminution  of  business  in  the  department, 
and  that  he  would  be  allowed  an  opportunity  of  making  any 
explanation  to  the  comptroller  on  the  first  day  of  July,  at  an 
hour  named.  On  that  day  he  was  removed  for  the  reason 
stated,  that  by  the  diminution  of  business,  his  services  were 
no  longer  needed. 

The  plaintiff  was  not  discharged  for  any  reason  affecting 
his  character  as  a  good  and  efficient  clerk,  nor  for  any  delin- 
quency on  his  part. 

The  question  arises,  was  the  ground  for  his  alleged  removal 
sufficient  ? 

I  think  such  question  must  be  answered  in  the  affirmative. 

No  satisfactory  reason  can  be  urged  for  the  continuance  of 
the  employment  of  a  clerk  in  the  public  service  when,  by  the 
diminution  of  business,  it  can  be  dispensed  with. 

The  hazard  of  removal  upon  such  grounds,  is  one  which  an 
individual  must  take  when  he  accepts  an  appointment  of  that 
nature.  I  do  not  understand  that  clerks  in  the  department  to 
which  the  plaintiff  was  attached,  are  employed  by  the  year 
or  for  any  stated  time,  although  the  amount  to  be  paid  for 
services  is  adjusted  upon  an  annual  basis,  and  it  is  but  reason- 
able to  conclude,  that  if  there  is  not  work  to  be  done,  they 
may  be  discharged  at  any  time,  upon  reasonable  notice. 
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—  -  -  -  -    -    -          -  

Section  28  of  chapter  335,  Laws  of  1873,  contains  nothing 
in  opposition  to  this  view,  but,  as  I  apprehend,  rather  con- 
firms it. 

Conceding  that  a  previous  notice  of  the  contemplated  dis- 
charge, stating  the  reasons  therefor,  was  necessary,  such  notice 
was  given. 

I  am  referred  by  the  counsel  to  the  corporation  to  the 
opinion  of  justice  VAN  BRUNT,  in  the  case  of  The  People  ex 
Tel.  Thompson  agt.  The  Police  Commissioners,  in  which  he 
says  :  "  There  could  seem  to  be  no  better  reason  assigned  for 
the  removal  of  the  relator  than  that  the  board  could  dispense 
with  such  services,  and  thereby  save  the  amount  of  his 
salary."  This  I  take  to  be  a  correct  statement  of  the  duty  of 
the  head  of  the  department  in  such  cases. 

That  the  money  had  been  appropriated  to  pay  this  salary 
does  not  affect  the  question. 

Although  the  board  of  apportionment  had  adjusted  the 
salary,  and  the  amount  for  prospective  services  had  been 
apportioned,  such  acts  could  not  deprive  the  comptroller  of 
the  power,  or  relieve  him  from  the  duty  of  making  the 
removal,  if  there  was  nothing  for  the  plaintiff  to  do. 

It  is  suggested,  however,  by  the  plaintiff's  counsel,  that  he 
could  have  removed  temporary  clerks.  I  cannot  think  that 
the  judgment  of  the  comptroller,  as  to  whether  one  clerk 
rather  than  another  should  be  removed,  upon  an  occasion  like 
the  one  under  consideration,  should  be  displaced  by  that  of 
the  court  or  jury.  The  decision  of  such  a  question  must  be 
left  with  the  head  of  the  department,  who  is  presumed  to 
know  its  wants. 

I  see  no  reason  for  interfering  with  the  disposition  made  of 
this  case  at  the  trial,  and  the  motion  for  a  new  trial  is  denied. 
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K  Y.  COMMON  PLEAS. 

JOHN  MCCLOSKY  agt.  HENRY  STEWART  et  al. 

Creditor's  bitt — will  lie  to  reach  personal  as  well  as  real  property. 

A  creditor's  bill  will  lie  to  reach  personal  as  well  as  real  property  claimed  to 
have  been  transferred  by  a  judgment  debtor  in  fraud  of  his  creditors; 
and  where!  the  property  that  can  be  reached  is  machinery,  tools,  &c., 
such  new  tools  and  machinery  as  have  been  purchased  for  the  purpose 
of  supplying  waste  of  ordinary  wear  and  tear  are  properly  included. 

Special  Term,  April,  1882. 

Robert  S.  Green  and  Frank  J.  Dupignac,  for  plaintiff. 

Edward  H.  Hobbs,  E.  A.  S.  Mann  and  J.  W.  Perry,  for 
defendants. 

YAN  BRUNT,  J. —  This  is  is  a  creditor's  bill  filed  to  reach 
certain  property  claimed  to  have  belonged  to  one  Henry 
Stewart,  and  by  him  transferred  in  fraud  of  his  creditors. 
The  evidence  shows  that  prior  to  January  18,  1879,  the 
defendant,  Henry  Stewart,  for  many  years  had  been  a  manu- 
facturer of  sewing  machines  in  the  city  of  ISTew  York,  and 
was  at  that  date  in  the  possession  of  certain  tools,  fixtures  and 
machinery,  with  which  he  was  carrying  on  said  business ;  that 
on  the  19th  of  November,  1878,  a  judgment  was  obtained 
against  said  Henry  Stewart  by  the  plaintiff  for  $992.88,  and 
which  judgment  also  established  the  rights  of  the  plaintiff  to 
a  share  in  the  profits  arising  from  the  use  of  a  certain  device 
which  Henry  Stewart  was  using  in  his  business  as  a  sewing 
machine  manufacturer. 

Execution  upon  this  judgment  having  been  stayed,  on  the 
17th  of  January,  1879,  such  stay  was  vacated,  and  on  the  18th 
of  January,  1879,  the  certificate  of  incorporation  of  the  Henrj 
Stewart  Manufacturing  Company  was  filed,  and  it  took  pos- 
session of  all  the  machinery,  tools  and  fixtures,  and  machines 
VOL.  LXIII  18 
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manufactured  and  in  course  of  manufacture,  book  accounts 
and  good  will  which  had  belonged  to  Henry  Stewart,  or  with 
which  he  had  been  carrying  on  business. 

The  only  trustees  and  incorporators  of  said  company  were 
the  said  Henry  Stewart,  Frances  Stewart,  his  wife,  and  Beatte 
Mills,  his  daughter.  The  capital  stock  of  said  company  was 
to  be  $50,000,  and  all  that  was  issued  was  issued  to  the  wife 
of  said  Henry  Stewart  and  to  his  daughters,  with  the  excep- 
tion of  $1,500  which  was  issued  to  the  said  Henry  Stewart. 

The  Henry  Stewart  Manufacturing  Company,  under  the 
presidency  of  Henry  Stewart  and  under  his  direction  and  sole 
control,  carried  on  business  until  August  of  1880,  when  a  new 
corporation  was  formed  by  Henry  Stewart,  Erastus  Crawford 
and  William  ]STiemann,  the  nominal  capital  being  $250,000, 
the  Henry  Stewart  Manufacturing  Company  transferring  to 
the  Stewart  Manufacturing  Company  the  same  property  with 
which  it  had  commenced  business,  including  such  new  tools 
and  machinery  as  had  been  bought  to  replace  those  which  had 
been  worn  out  in  the  course  of  the  business,  and  issued  stock 
to  the  amount  of  $150,000  in  payment  therefor  to  the  stock- 
holders of  the  Henry  Stewart  Manufacturing  Company,  and 
such  stock  was  issued  as  follows :  .  One  hundred  thousand 
dollars  to  Frances  Stewart;  $49,000  to  Beatte  Mills,  and 
$1,000  to  Henry  Stewart.  No  money  was  paid  upon  this 
transfer ;  neither  was  any  cash  put  in  the  business,  with  the 
exception  of  $2,000  contributed  by  William  Niemann,  and  all 
the  stock  that  was  issued  amounted  to  $156,600. 

On  the  29th  of  July,  1881,  the  plaintiff  recovered  a  judg- 
ment against  Henry  Stewart  upon  said  contract  above  men- 
tioned, for  $13,212.84,  and  an  execution  issued  to  the  sheriff 
was  returned  unsatisfied. 

The  defendants  claim  that  no  ownership  in  the  property 
transferred  to  the  Henry  Stewart  Manufacturing  Company, 
has  been  shown  to  be  in  Henry  Stewart ;  and,  if  there  was, 
the  property  transferred  being  personal  property,  a  creditor's 
bill  will  not  lie  to  reach  it.  Various  authorities  have  been 
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cited  by  the  defendants  to  support  the  latter  proposition, 
which,  although  it  may  seem  to  be  established  by  certain 
dicta,  has  never  been  sustained  by  any  direct  decision ;  and  in 
the  only  decisions  where  the  question  has  come  up  with  reason- 
able directness,  the  contrary  position  has  been  held.  The 
result  of  a  rule  such  as  has  been  claimed  upon  the  part  of  the 
defendants  to  have  been  established  in  the  case  of  a  creditor 
who  was  unable  to  indemnify  the  sheriff,  would  deprive  him 
of  every  opportunity  that  he  might  have  to  attack  a  fraudu- 
lent conveyance.  If  the  judgment  debtor  should  be  so  for- 
tunate as  to  have  a  creditor  who  was  not  able  to  indemnify 
the  sheriff,  in  order  that  he  might  compel  him  to  make  a  levy, 
such  debtor  might  make  any  transfer  of  his  property,  no 
matter  how  fraudulent,  and  the  judgment  creditor  would  be 
remediless. 

In  the  case  at  bar,  transfers  have  been  made  of  the  prop- 
erty in  question.  The  property  is  claimed  to  have  changed 
possession,  and  it  is  for  the  purpose  of  establishing  the  fraud- 
ulent character  of  the  conveyances  of  this  property  that  this 
action  is  brought. 

It  is  also  urged  upon  the  part  of  the  defense,  that  the  evi- 
dence in  this  case  shows  that  the  property  in  question  prior 
to  this  transfer  to  the  Henry  Stewart  Manufacturing  Com- 
pany, was  sold  at  public  auction  under  a  chattel  mortgage. 
It  is  true  that  the  witness  Snyder  so  testified  in  answer  to  a 
question  which  did  not  call  for  such  a  response.  A  motion 
was  at  once  made  by  the  counsel  for  the  plaintiff  to  strike  out 
the  testimony  in  regard  to  the  chattel  mortgage,  upon  the 
ground  that  the  mortgage  itself  and  the  person  who  conducted 
the  sale  were  the  best  evidence.  The  ruling  of  the  court  was 
that  it  would  allow  the  evidence  to  stand,  and  if  testimony 
was  not  produced  which  would  sustain  the  evidence  given,  it 
should  fall. 

The  case  is  entirely  barren  of  any  evidence  of  the  existence 
of  any  chattel  mortgage.  There  is  not  the  slightest  evidence 
that  any  sale  was  ever  made  under  any  chattel  mortgage ; 
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there  is  not  the  slightest  evidence  by  what  authority  this  pre- 
tended sale  was  made,  and  the  case  is  entirely  barren  in  testi- 
mony as  to  who  purchased  upon  any  such  sale.  By  this 
pretended  auction  sale  under  a  pretended  chattel  mortgage 
(because,  in  view  of  the  circumstances  of  the  case,  if  such 
chattel  mortgage  existed,  if  such  sale  had  taken  place  under 
the  mortgage,  the  defendants  would  have  undoubtedly  proved 
it)  Henry  Stewart's  property  upon  the  eve  of  a  judgment,  in 
the  face  of  a  large  unliquidated  claim,  is  sold  to  somebody, 
to  whom  we  are  not  informed  or  at  what  price.  I  say  it  was 
Henry  Stewart's  property,  because,  under  the  evidence  in  this 
case,  he  being  shown  to  be  in  •  possession  of  it,  shown  to  have 
carried  on  business  with  it,  the  presumption  would  be  that  it 
belonged  to  him,  unless  some  evidence  to  the  contrary  was 
shown,  especially  in  view  of  the  fact  that  shortly  prior  to  this 
time  Henry  Stewart  had  sworn  that  he  was  worth  $50,000 
over  and  above  all  his  debts  and  liabilities,  and  he  is  not 
shown  to  have  been  possessed  of  any  other  property.  There 
is  not  the  slightest  evidence  that  the  persons  to  whom  the 
stock  of  the  Henry  Stewart  Manufacturing  Company  was 
issued,  ever  acquired  by  such  sale  the  slightest  interest  in  the 
tools  and  machinery  which,  it  is  claimed,  were  sold  at  such 
pretended  sale.  There  is  no  evidence  as  to  any  transfer  by 
Henry  Stewart  of  the  book  accounts  to  anybody  for  any  con- 
sideration, and  yet  they  all  passed  into  the  hands  of  the  Henry 
Stewart  Manufacturing  Company,  and  stock  is  issued  to  the 
family  of  Henry  Stewart  for  such  book  accounts,  as  well  as 
for  such  tools  and  machinery. 

There  does  not  seem  to  be  the  slightest  particle  of  evidence 
which  can  possibly  sustain  the  good  faith  of  such  a  transaction. 

Upon  the  evidence  as  it  stands,  it  is  one  of  the  most  slovenly 
attempts  to  cover  up  an  alleged  fraudulent  transfer  that  has 
ever  come  under  my  observation.  There  is  not  a  scintilla  of 
evidence  to  show  the  slightest  good  faith  upon  the  part  of  any- 
body connected  with  the  transaction. 

After  this  pretended  disposition  of  the  property,  Henry 
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Stewart  carries  on  the  business  just  as  before,  has  the  sole 
control  of  it  —  to  be  sure  his  wife  and  daughter  draw  money 
out  of  the  business  as  though  it  was  a  copartnership  and  not 
a  corporation,  and  after  they  had  received  this  money,  with- 
out any  authority  from  the  corporation,  Henry  Stewart,  an 
insolvent,  kindly  consents  to  assume  the  burden  of  their 
responsibilities,  the  amounts  are  charged  to  him,  and  the 
accounts  of  the  wife  and  daughter  are  balanced. 

As  to  the  transfer  to  the  Stewart  Manufacturing  Company, 
there  is  no  more  evidence  of  good  faith  than  existed  in  the 
transfer  to  the  Henry  Stewart  Manufacturing  Company.  No 
money  passed,  not  a  dollar  was  paid,  except,  perhaps,  the 
paltry  $2,000  contributed  by  Niemann  —  to  be  sure,  the 
trustees  were  different,  with  the  exception  of  Henry  Stewart, 
and  the  stock  was  increased  ;  but,  as  usual,  the  only  per- 
sons that  got  the  stock  were  Henry  Stewart  and  his  family 
—  Henry  Stewart  receiving  a  mere  nominal  amount  of  the 
$150,000  issued  and  his  family  receiving  the  balance.  Some 
$6,600  worth  in  stock  seems  to  have  been  issued  to  other 
people,  who  were  creditors,  some  of  whom  were  creditors  of 
the  corporation,  and  one  of  whom  —  Niemann  —  seems  to  have 
put  in  the  only  cash  that  ever  graced  any  one  of  these 
transfers. 

Henry  Stewart  knew  of  the  fraudulent  character  of  the 
transfer  to  the  Henry  Stewart  Manufacturing  Company,  and 
he  is  president  of  the  new  corporation  and  knew  perfectly 
well  how  fraudulent  this  second  transfer  was. 

There  is  no  direct  evidence  going  to  show  that  the  two 
other  trustees  were  acquainted  with  the  fraudulent  character 
of  this  arrangement,  but  they  seem  to  have  been  unwilling  to 
go  upon  the  stand  to  testify  as  to  their  good  faith,  and  in 
view  of  the  suspicious  circumstances  attending  the  whole 
business,  it  must  be  assumed  that  such  failure  to  show  their 
good  faith  was  because  they  did  not  dare  to  undergo  an  examina- 
tion as  to  the  circumstances  attending  these  transactions. 

It  is  claimed  that  the  creditors  of  the  new  corporation  will 
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lose  their  security  for  their  debts  in  case  the  plaintiff  in  this 
action  should  be  allowed  to  succeed. 

I  fail  to  see  the  force  of  such  an  argument.  It  applies  to 
every  transfer  of  this  description  where  a  party  fraudulently 
transfers  his  property  for  the  purpose  of  escaping  a  liability 
which  he  anticipates,  although  it  has  not  ripened  into  judg- 
ment; and  where  parties  give  credit  to  a  fraudulent  trans- 
feree, upon  the  faith  of  this  apparent  title  to  the  property  so 
fraudulently  transferred,  it  certainly  is  no  greater  hardship  to 
have  to  lose  their  debt  than  it  would  be  for  the  creditor  to 
lose  his  claim  upon  the  property  transferred,  because  of  such 
fraudulent  transfer. 

It  is  suggested  that  the  only  property  that  can  be  reached 
in  this  case  is  the  machinery,  tools,  &c.,  which  were  in  exist- 
ence at  the  time  of  the  first  transfer.  This  may  be  true  as 
far  as  the  manufactured  goods  or  goods  in  the  process  of 
manufacture  may  be  concerned,  but  it  does  not  apply  to  such 
new  tools  and  machinery  as  may  have  been  purchased  for  the 
purpose  of  supplying  the  waste  of  ordinary  wear  and  tear. 
The  parties  in  possession  have  had  the  benefit  of  the  machinery 
and  tools,  have  worn  them  out  to  a  certain  extent  in  their 
business,  they  have  had  the  benefit  of  such  waste,  and  there  is 
no  reason  in  law  or  in  equity  why  the  repairs  which  may  have 
been  made  to  supply  such  waste  should  not  follow  the  prop- 
erty itself. 

As  well  might  it  be  said  in  the  case  of  a  fraudulent  transfer 
of  an  engine,  while  in  the  possession  of  a  fraudulent  trans- 
feree, the  piston  rod  of  which  is  broken,  and  a  new  one  was 
supplied,  that  the  judgment  creditor,  when  he  gets  possession 
of  the  engine,  would  not  be  entitled  to  take  with  it  the  new 
piston  rod  which  had  been  placed  there  to  replace  the  one 
which  had  been  broken.  Or  suppose  a  ship  had  been  trans- 
ferred fraudulently,  and  while  in  possession  of  the  fraudulent 
transferee  some  new  planks  had  been  put  upon  her,  it  could 
equally  well  be  claimed  that  the  creditor  could  not  take  those 
planks  with  the  ship,  but  that  they  must  be  removed. 
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Where  a  fraudulent  transferee  mingles  his  own  property 
with  that  which  he  has  so  fraud  ulenty  received,  he  cannot 
claim  that  the  property  so  mingled  shall  subsequently  be 
assorted  and  laid  aside  for  the  payment  of  his  creditors 
(Hooley  agt.  Gieve,  82  N.  Y.,  625  y  Manuscript  opinions  in 
Court  of  Common  Pleas). 

The  plaintiff,  therefore,  is  entitled  to  judgment,  with  costs 
and  an  extra  allowance.  Findings  of  fact  to  be  settled  upon 
two  days'  notice. 


COUET  OF  APPEALS. 
THE  PEOPLE,  respondents,  agt.  CHARLES  BEAGLE,  appellant. 

Criminal  trial — voluntary  absence  of  prisoner  not  error —  Code  of  Criminal 
Procedure,  sections  356,  434 — Evidence —  Charge  to  jury. 

The  statute,  section  18  (3  R.  8.  [6th  ed.],  1029),  which  declares  that  no  per- 
son shall  be  tried  for  a  felony  unless  personally  present  during  the  trial 
was  evidently  meant  for  the  protection  of  the  prisoner,  and  a  substan- 
tial compliance  is  all  which  is  required. 

A  voluntary  absence  of  a  prisoner  from  the  court  room  during  his  trial 
for  a  felony  is  not  such  error  as  would  render  his  trial  illegal  or  vitiate 
the  conviction. 

The  accused  being  on  trial  for  a  felony,  wished  to  communicate  by  tele- 
phone with  a  witness,  and  started  to  leave  the  room.  The  district 
attorney  objected,  but  he  left  the  room  and  was  absent  for  a  period  of 
five  minutes,  and  his  counsel  continued  the  cross-examination  of  a  wit- 
ness in  the  meantime.  It  was  in  an  ante-room,  fifteen  or  twenty  feet 
from  the  judges'  bench,  which  was  connected  with  the  court  room  by 
swinging  doors,  which  are  not  shown  to  have  been  closed  at  the  time. 
He  was  close  by,  within  call,  and  could  have  been  notified  at  once.  No 
new  witness  was  called,  and  no  evidence  taken  that  it  was  important 
to  hear.  This  absence  was  a  voluntary  one,  at  his  own  request,  for  his 
own  benefit,  and,  we  may  assume,  essential  for  the  protection  of  his 
rights.  The  place  was  really  a  part  of  the  court  room,  and  connected 
with  it  as  a  matter  of  convenience,  if  not  necessity: 

Held,  that  under  such  circumstances  the  right  of  the  accused  has  not  been 
invaded  or  the  law  violated. 

On  the  trial  of  an  indictment  for  attempting  to  obtain  public  moneys  by 


144  NEW  YORK  PRACTICE  REPORTS. 

The  People  agt.  Bragle. 

presenting  a  fraudulent  account  for  burial  and  taking  care  of  dead 
bodies,  it  was  claimed  that  the  defendant  had  agreed  with  one  C.  as  to 
the  cost  of  a  certain  burial  included  in  said  account,  and  that  C.  had 
paid  the  same.  C.  testified  that  before  making  the  arrangement  with 
defendant,  he  had  bargained  with  one  A.  to  perform  the  same.  Defend- 
ant denied  making  the  arrangement  with  C.,  and  claimed  that  the  money 
paid  him  was  for  the  coffin  alone : 

Held,  that  evidence  to  show  the  cost  of  the  coffin  to  be  furnished  by  A, 
was  inadmissible,  as  being  too  remote. 

The  judge  stated  in  his  charge  that  the  offense  was  a  misdemeanor. 
Both  counsel  had  stated  to  the  jury  the  punishment  to  result  from 
conviction,  and  no  exception  was  taken  to  the  charge  until  after  the 
verdict : 

Held,  that  this  portion  of  the  charge  did  not  necessarily,  under  the  cir 
cumstances,  inflict  any  injury  upon  the  accused, 

Decided  April,  1882. 

Hamilton  Harris  and  Galen  R.  Hitt,  for  appellant.  The 
accused  was  absent  during  a  part  of  the  trial,  and  this  was 
error  (3  R.  S.  [6th  ed.~],  1029,  sec.  18;  Code  of  Criminal 
Procedure,  sec.  356 ;  Mauren  agt.  The  People,  43  N.  I7".,  1 ; 
People  agt.  Perkins,  1  Wend.,  91 ;  Prme  agt.  Comm.,  18 
Penn.,  103). 

D.  Cady  Herrick,  for  respondents,  argued  that  the  trans- 
action as  to  prisoner's  absence  from  the  court  room,  was  not 
error.  It  was  not  absence  from  the  trial.  Citing  and  com- 
menting upon  Code  of  Criminal  Procedure  (sec.  434 );  People 
agt.  Perkins  (1  Wend.,  91) ;  Mauren  agt.  People  (43  N.  Y., 
1) ;  Cancemi  case  (18  N.  Y.,  128) ;  Stephens  agt.  People  (19 
N.  Y.,  564) ;  Beebe  agt.  People  (5  Hill,  32) ;  People  agt. 
Rathbun  (21  Wend.,  510-542) ;  Stephens  agt.  People  (  4  Par- 
ker, 508) ;  McCorUe  agt.  State  (14  Ind.,  39) ;  Fight  agt. 
State  (7  Ohio,  180) ;  Lynch  agt.  Commonwealth  (88  Penn., 
189) ;  State  agt.  Erate  (68  Mo.,  22) ;  People  agt.  Bealoba  (17 
Cal.,  389) ;  State  agt.  Wamire  (16  Ind.,  337) ;  State  agt. 
Richards  (21  Minn.,  47) ;  Price  agt.  State  (36  Miss.,  531) ; 
Wilbur  agt.  State  (2  Ohio  St.,  319) ;  Hill  agt.  State  (17 
Wis.,  677). 
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MILLEB,  J.  —  The  prisoner  was  indicted  for  wrongfully 
attempting  to  obtain  public  moneys  from  the  county  of 
Albany,  by  presenting  an  account  to  the  board  of  supervisors 
of  said  county,  purporting  to  be  for  the  burial  and  taking 
charge  of  the  bodies  of  persons  who  were  dead,  which  account 
was  verified  by  an  affidavit  stating  that  the  items  of  the 
account  were  correct,  and  that  no  part  thereof  had  been  paid 
or  satisfied. 

Among  other  items  was  a  charge  for  the  burial  or  taking 
care  of  the  body  of  one  Edward  Kilburn,  which  was  claimed 
to  be  fraudulent  upon  the  ground  that  the  prisoner  had  agreed 
with  one  Edward  J.  Creidge,  who  had  been  a  fellow-workman 
with  the  deceased,  that  the  entire  cost  of  the  coffin  and  other 
expenses  of  the  burial  should  be  twenty-four  dollars,  which 
sum  had  been  paid  by  Creidge  from  moneys  which  were 
raised  by  subscription  to  pay  such  expenses.  Creidge  testified 
that  prior  to  the  arrangement  with  the  accused,  he  had  made 
a  bargain  with  one  Arnold  to  perform  the  same  services,  but 
being  informed  that  it  was  the  wish  of  the  widow  of  the 
deceased  that  he  should  employ  Bragle,  he  did  so  in  the  place 
of  Arnold. 

The  accused  claimed  and  swore  that  he  had  made  no  such 
bargain  with  Creidge,  as  he,  Creidge,  testified  to ;  that  he 
took  charge  of  the  body  at  the  request  of  the  widow  of  the 
deceased,  and  that  the  sum  paid  to  him  by  Creidge,  was  for 
the  coffin  only,  and  that  extra  care  was  required,  for  which 
the  charge  was  made  and  presented. 

Upon  the  trial,  Arnold  was  called  and  s\vorn  as  a  witness 
for  the  people,  and  upon  being  recalled  by  the  accused,  the 
following  question  was  put  to  him  by  the  counsel  for  Bragle : 
"  Do  you  remember  the  price  of  the  coffin  you  were  to  fur- 
nish ? "  This  was  objected  to  by  the  prosecution  as  irrelevant 
and  immaterial,  the  objection  sustained  and  an  exception  was 
taken  by  the  prisoner's  counsel.  It  is  claimed  by  the  counsel 
for  the  accused  that  it  was  proper  to  prove  by  Arnold  that 
Creidge  had  agreed  with  Arnold  to  pay  him  thirty-four  dollara 
VOL.  IXICL  1ft 
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for  a  coffin  only,  and  that  such  coffin  was  of  less  value  than 
the  one  which  the  accused  had  furnished.  No  such  distinct 
offer  was  made,  although  there  was  proof  tending  to  show 
that  Arnold  had  charged  thirty-four  dollars  for  the  coffin 
alone,  and  it  is,  perhaps,  fairly  to  be  inferred,  that  the  object 
of  the  evidence  was  to  show  that  the  price  paid  the  accused 
was  very  moderate,  and  hence  the  evidence  offered  bore  upon 
the  question  whether  the  agreement  had  actually  been  made, 
and  the  credibility  of  the  evidence  introduced  by  the  prose- 
cution to  establish  such  agreement. 

"We  are  of  the  opinion  that  the  testimony  was  too  remote, 
and  related  to  a  separate  and  distinct  transaction  which  had  no 
connection  with  the  arrangement  made  with  the  accused  and 
was  properly  excluded.  The  question  as  to  the  value  of  the 
coffin  which  Arnold  was  to  furnish  was  not  in  issue. 

Whether  it  was  more  or  less  could  not  affect  the  real  ques- 
tion on  trial,  which  was  whether  the  accused  had  unlawfully 
and  in  violation  of  the  statute,  charged  and  attempted  to 
obtain  from  the  county  an  item  in  Iris  account  which  had  been 
provided  for  by  agreement,  and  which  he  could  not  lawfully 
charge  against  the  county. 

If  the  charge  for  the  burial  and  taking  care  of  the  body  of 
the  deceased  was  within  the  contract  made  with  the  accused, 
the  price  agreed  to  be  paid  to  Arnold  could  have  no  bearing 
whatever  upon  the  case.  One  of  the  grounds  of  dismissing 
Arnold  and  employing  Bragle  was  that  the  coffin  Arnold  fur- 
nished was  a  miserable  one,  and  that  the  price  charged  for  the 
same  was  enormous  and  extravagant.  It  was  not  shown  that 
the  coffins  were  of  the  same  kind,  and  proof  showing  that  the 
one  furnished  by  Arnold  was  of  more  value  than  that  fur- 
nished by  Bragle  would  have  been  irrelevant.  A  comparison 
of  the  two  would  be  of  no  consequence,  as  the  facts  were 
different  in  relation  to  each  one. 

The  question  litigated  was  not  as  to  the  value  of  the  two 
or  the  value  of  the  services  rendered,  but  as  to  the  right  to 
make  any  claim  against  the  county.  No  light  would  be 
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thrown  upon  this  question  by  the  evidence  offered,  nor  would 
it  aid  the  accused  upon  the  question  as  to  his  knowledge 
whether  the  claim  was  an  just.  As  bearing  upon  the  question 
of  the  aimissibility  of  such  evidence,  which  has  been  con- 
sidered, see  Green  agt.  Disbrow  (56  N.  I7.,  67,  and  authori- 
ties cited  at  pages  73  and  74).  The  claim  made  that  there 
was  error  by  reason  of  the  absence  of  the  accused  during  a 
portion  of  the  trial  is  not  sustained.  The  accused  wished  to 
communicate  by  telephone  with  a  witness,  and  started  to  leave 
the  room.  The  district  attorney  objected,  but  he  left  the 
room,  and  was  absent  for  a  period  of  five  minutes,  and  his 
counsel  continued  the  cross-examination  of  a  witness  in  the 
meantime. 

It  was  in  an  ante-room,  fifteen  or  twenty  feet  from  the 
judges'  bench,  which  was  connected  with  the  court  room  by 
swinging  doors,  which  are  not  shown  to  have  been  closed  at 
the  time.  He  was  close  by,  within  call,  and  could  have  been 
notified  at  once.  No  new  witness  was  called,  and  no  evidence 
taken  that  it  was  important  for  him  to  hear.  This  absence 
was  a  voluntary  one,  at  his  own  request,  for  his  own  benefit, 
and,  we  may  assume,  essential  for  the  protection  of  his  rights. 
The  place  was  really  a  part  of  the  court  room,  and  connected 
with  it  as  a  matter  of  convenience  if  not  necessity.  Under 
such  circumstances  it  would  require  a  very  rigid  construction 
to  hold  that  the  rights  of  the  accused  had  been  invaded  or  the 
law  violated. 

The  statute  (3  R.  S.  [Qth  ed.~],  1029,  sec.  18),  which  declares 
that  no  person  shall  be  tried  for  a  felony  unless  personally 
present  during  the  trial,  was  evidently  meant  for  the  protec- 
tion of  the  prisoner,  and  a  substantial  compliance  was  all 
which  was  required.  To  say  that  it  was  violated  when  the 
prisoner  was  actually  at  hand  in  a  part  of  or  immediately  near 
the  room  where  the  trial  was  in  progress,  is  scarcely  warranted 
by  the  facts,  and  would  be  going  far  beyond  any  reported 
case  in  this  state,  and  none  of  the  cases  relied  upon  going  to 
any  such  extent,  and  a  real  absence  was  an  important  feature 
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of  the  trial  in  each  of  them  (People  agt.  Perkins,  1  Wend., 
91 ;  Mauren  agt.  The  People,  43  N~.  Y.,  1).  In  the  last  case 
cited  a  very  broad  rule  is  laid  down,  but  the  facts  were  of  a 
character  which  fully  justified  the  rule  stated  and  the  opinion 
of  the  court.  The  indictment  was  for  murder,  and  some  time 
after  the  jury  had  retired,  and  about  midnight  returned  into 
court  and  asked  for  additional  instructions  from  the  court, 
which  were  given  accordingly.  The  prisoner  was  not  in  the 
court  room,  and  it  does  not  appear  that  he  was  near  by,  or 
where  he  was,  or  for  what  period  of  time  the  court  were 
engaged  in  again  instructing  the  jury. 

It  was  a  very  material  part  of  the  trial,  and  it  is  easy  to  see 
how  the  rights  of  the  prisoner  might  be  affected  by  such  pro- 
ceeding. The  statute  would  be  of  no  force  if  it  would  not 
be  held  applicable  to  such  a  case,  and  that  opinion  must  be 
regarded  in  view  of  the  strong  facts  and  evidence  presented. 
Far  different,  however,  is  the  case  where  he  merely  enters  a 
room  which  is  an  appendage  of  the  court  room,  for  purposes 
relating  to  the  trial,  and  directly  within  the  precincts  and 
under  the  control  of  the  court. 

It  is  further  contended  that  the  judge  erred  in  his  charge 
when  he  stated  the  offense  to  be  a  misdemeanor.  Ko  excep- 
tion was  taken  to  this  part  of  the  charge,  and  it  was  not  men- 
tioned until  after  the  jury  had  rendered  their  verdict,  and 
then  a  motion  was  made  to  set  aside  the  verdict  upon  this 
ground,  which  was  denied. 

The  case  shows  that  after  this  an  exception  was  taken  to 
this  portion  of  the  charge  where  the  word  "  misdemeanor  "  is 
used.  Had  the  exception  been  made  before  the  jury  had 
retired  the  judge  would  have  had  an  opportunity  to  correct 
the  charge,  and  after  this  it  would  seem  to  have*  been  too  late 
to  raise  this  question.  It  is  not  claimed  that  the  exception 
thus  made  was  in  due  season,  but  although  it  was  late,  it  is 
insisted  that  the  same  strict  rule  will  not  be  enforced  in  crimi- 
nal cases,  and  that  courts  will  look  at  the  substance  of  the 
points  urged,  having  in  view  the  promotion  of  justice. 
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Assuming  this  to  be  true,  still  we  are  unable  to  perceive  that 
any  injury  was  inflicted  upon  the  accused  by  the  supposed 
error.  Both  counsel  had  stated  to  the  jury  the  punishment 
which  might  result  from  a  conviction,  and  it  is  not  a  legiti- 
mate conclusion  that  the  jury  would  give  any  less  considera- 
tion to  the  case  under  these  circumstances  than  if  they  had 
been  advised  that  the  accused  was  on  trial  for  a  felony. 

There  was  no  error  on  the  trial,  and  the  conviction  and  judg- 
ment should  be  affirmed. 

All  concur  except  TRACY,  dissenting,  and  RAPALLO,  not 
voting. 


SUPREME  COURT. 

JOHN  H.  PLATT,  as  assignee  in  bankruptcy  of  the  Stuyvesant 
Bank,  agt.  EDWIN  D.  McMuRRAY  et  al. 

Parties  —  Change  of —  not  necessary  for  the  transferee  of  an  interest  to  make 
application  for  his  substitution,  as  a  party  to  the  action —  Assignee  in  bank- 
ruptcy of  a  bank  may  prosecute  action  begun  previous  to  his  appointment  by 
the  bank,  in  its  name,  without  formal  order  to  that  effect. 

The  Stuyvesant  Bank,  in  1870,  began  a  suit  against  defendant,  and,  after 
a  reference  ordered,  a  receiver  was  appointed  in  proceedings  for  a  dis- 
solution of  the  bank.  Subsequently,  in  bankruptcy  proceedings,  the 
present  plaintiff,  in  1872,  was  appointed  the  bank's  assignee.  The 
original  suit,  after  long  interruption,  was  prosecuted  before  the  referee, 
against  defendant's  objection,  without  formal  substitution  of  either 
receiver  or  assignee  as  plaintiff,  though  the  attorneys  who  commenced 
it  were  authorized  to  continue  it  on  behalf  of  both.  After  judgment 
for  plaintiff,  in  1879,  this  application  was  made  by  supplemental  com- 
plaint to  substitute  the  assignee  as  plaintiff: 

Held,  That  the  assignee  having  lawfully  succeeded  to  the  rights  and 
interests  of  the  bank,  had  a  right  to  prosecute  the  action  in  its  name 
without  a  formal  order  to  that  effect,  and  that  his  subsequent  applica- 
tion for  substitution  was  properly  made. 

Special  Term,  April,  1882. 
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S<  K  &  F.  B.  Wightman,  for  plaintiff. 
Alvin  JBurt,  for  defendants. 

LAKREMOKE,  J.  —  This  action  was  originally  commenced  in 
the  name  of  the  Stuyvesant  Bank  as  plaintiff,  and  after  issue 
joined  therein,  a  reference  was  ordered  November  14,  1870 
(upon  mutual  consent),  to  hear  and  determine  the  same. 

On  November  12, 1871,  a  suit  was  brought  by  the  attorney- 
general  for  a  dissolution  of  said  bank,  and  a  decree  to  that 
effect  made  December  29,  1871,  by  which  the  previous 
appointment  of  O.  II.  P.  Archer  as  receiver  of  such  corpora- 
tion was  made  permanent.  On  December  23, 1871,  a  petition 
in  bankruptcy  -was  filed  against  the  bank,  and  by  a  final  decree 
in  such  proceedings,  dated  January  6,  1872,  it  was  declared  a 
bankrupt,  and  John  H.  Platt  (the  plaintiff  herein)  was 
appointed  assignee  therein  March  22,  1872.  He  brought  suit 
against  Archer  to  recover  the  property  and  assets  of  the  bank- 
rupt, which  were  finally  adjudged  to  have  been  vested  in  him 
as  such  assignee  on  March  22,  1872, 

The  original  suit,  after  a  long  interruption,  was  prosecuted 
before  the  referee  against  defendant's  objection  without  any 
formal  substitution  of  either  Archer  or  Platt  as  plaintiff. 

On  December  23,  1879,  the  referee  gave  judgment  in 
plaintiff's  favor,  whereupon  a  motion  was  made  to  substitute 
Platt  as  plaintiff  in  the  action.  Upon  such  application  it'was 
decided  that  he  must  proceed  by  a  supplemental  complaint. 
This  was  accordingly  served  April  22,  1881,  and  defendants 
answered  the  same  July  8,  1881,  claiming  that  all  proceed- 
ings in  the  action  before  the  referee  after  March  22,  1872, 
were  null  and  void,  for  the  reason  that  Platt  had  not  been 
substituted  by  order  of  the  court  as  the  plaintiff  therein. 
Such  substitution  is  now  sought  by  the  supplemental  com- 
plaint, and  upon  the  admitted  facts  of  the  case. 

It  is  not  disputed  that  the  attorneys,  who  commenced  the 
action  were  authorized  to  continue  it  in  behalf  of  both  Archer 
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and  the  present  plaintiff.  The  defense  is  radical  in  character, 
and  distinctly  raises  the  question  of  jurisdiction  —  that  all 
proceedings  therein  since  March  22,  1872,  were  cor  am  non 
judice ;  that  by  the  judgment  of  the  supreme  court  of 
December  29,  1871,  the  corporation  was  dissolved  and  this 
suit  abated,  unless  continued  in  the  corporate  name  by  special 
authority  of  the  court. 

By  section  121  of  the  Code  of  Procedure  —  in  force  while 
the  trial  was  pending  —  it  is  provided  that  in  case  of  death, 
marriage  or  other  disability  of  a  party,  the  action  shall  not 
abate,  but  the  court,  on  motion,  at  any  time  within  one  year 
thereafter,  or  afterward,  on  a  supplemental  complaint,  may 
allow  the  action  to  be  continued  in  the  name  of  the  original 
party,  or  may  allow  the  person  to  whom  the  transfer  is  made 
to  be  substituted  in  the  action.  In  case  of  any  other  transfer 
of  interest  the  action  shall  be  continued  in  the  name  of  the 
original  party ;  or  the  court  may  allow  the  person  to  whom 
the  transfer  is  made  to  be  substituted  in  the  action. 

It  is  not  obligatory  upon  the  transferee  of  an  interest  to 
make  application  for  his  substitution  as  a  party  to  the  action. 
If  he  does  not  it  is  continued  in  the  name  of  the  original  party 
(Packard  agt.  Wood,  17  Abb.,  318  /  Emmet  agt.  Bowers,  23 
How.,  300  /  Howard  agt.  Taylor,  5  Duer,  604  /  ford  agt. 
David,  1  JBosw.,  569). 

But  it  may  be  said  that  section  1 21  is  general  in  its  char- 
acter and  has  no  application  to  actions  affecting  corporations. 
This  objection  is,  I  think,  fully  met  and  obviated  by  section 
1,  chapter  295,  Session  Laws  of  1832,  which  provides  that  the 
dissolution  of  a  corporation  shall  not  abate  any  existing  suit 
or  proceedings  in  favor  of  such  corporation,  but  the  same 
may  be  continued  by  its  receivers  or  trustees  in  the  name  of 
such  corporation,  or  in  the  names  of  such  receivers  and 
trustees  who  may  be  substituted  as  plaintiffs  under  the  direc- 
tion of  the  court  and  subject  to  its  order  in  relation  to  the 
payment  or  security  of  costs. 

That  a  distinction  exists  between  actions  and  proceedings 
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by  or  against  a  corporation  is  clearly  recognized  by  chapter 
295,  Laws  1832,  and  by  judge  KAPALLO  in  McCullough  agt. 
N&)*wood  (58  N.  r.,  568).  The  case  of  Talmage  agt.  Pell 
(9  Paige,  4rlO),  is  not  an  adverse  authority  upon  this  point,  for 
it  was  not  involved  therein.  In  that  case  a  cross-bill  was  filed, 
to  which  the  receiver  of  the  plaintiff  corporation  was  not  a 
party,  and  substitution  was  refused  upon  that  ground.  In 
this  case  both  the  receiver  and  assignee  were  represented  by 
attorney  before  the  referee  and  in  all  subsequent  proceedings. 
The  plaintiff  having  lawfully  succeeded  to  the  rights  and 
interests  of  the  bank,  had  a  right  to  prosecute  the  action  in  its 
name  without  a  formal  order  to  that  effect.  His  subsequent 
application  for  substitution  as  plaintiff  therein  was  made  in 
conformity  with  the  practice  of  the  court,  and  as  it  does  not 
appear  that  the  rights  of  the  defendants  have  been  impaired 
by  any  of  the  proceedings  taken,  there  should  be  judgment 
for  the  plaintiff  according  the  prayer  of  the  supplemental 
complaint. 


COURT  OF  APPEALS. 

In  the  Matter  of  an  ATTORNEY. 

Attorney  and  client  —  Summary  proceedings  —  To  give  the  right  to  proceed 
summarily  against  an  attorney,  what  is  essential  to  be  proved. 

In  order  to  give  the  right  of  proceeding  summarily  against  an  attorney,  it 
is  essential  that  the  relation  of  attorney  and  client  should  exist  between 
the  parties  in  relation  to  the  matter  which  is  the  ground  for  the  appli- 
cation, and  when  the  same  is  denied  by  the  attorney  the  fact  must  be 
established  by  common-law  proof. 

Where  a  summary  application  is  made  to  the  court  requiring  an  attorney 
to  surrender  papers  intrusted  te  his  care,  which  he  claims  to  hold  by 
virtue  of  a  lien  for  services  rendered  to  the  applicant,  he  cannot  be 
required  to  surrender  the  same  until  the  said  lien  is  paid,  and  if  said 
lien  is  questioned  it  must  be  determined  by  the  court  or  a  referee,  upon 
a  proper  investigation. 

January,  1882. 


NEW  YORK  PRACTICE  REPORTS.  153 

Matter  of  an  Attorney. 

THIS  was  an  appeal  from  an  order  of  the  general  term  of 
the  supreme  court  in  the  first  department,  affirming  an 
order  of  special  term  of  said  court  punishing  the  appellant 
as  an  attorney  for  professional  misconduct,  by  directing  that 
he  forthwith  return  a  policy  of  insurance  to  the  defendant^ 
with  the  costs  of  the  application. 

It  appeared  by  the  affidavit  of  the  respondent  that  he  exe- 
cuted and  delivered  to  the  appellant,  who  was  an  attorney  and 
counselor-at-law,  a  certain  policy  of  life,  insurance  with  a 
power  of  attorney  for  the  special  purpose  of  enabling  him  to 
perfect  or  confirm  the  rights  of  the  said  respondent,  with  the 
understanding  that  the  said  policy  should  be  returned  to  the 
respondent  as  soon  as  the  purpose  for  which  the  same  was 
placed  in  the  hands  of  said  appellant  were  accomplished. 
The  petitioner  further  declared  that  the  said  attorney  did,  as 
said  respondent  is  informed  and  believes,  convert  said  policy 
to  his  own  personal  use  and  in  utter  disregard  and  violation 
of  his  duty  as  such  attorney  in  fact,  and  as  one  of  the 
attorneys  and  counselors  of  the  court. 

The  appellant  generally  denied  the  allegation  alleged  in  the 
petition,  and  that  said  power  of  attorney  and  policy  of  insur- 
ance were  received  by  him  as  an  attorney  and  counselor  of 
law,  and  was  therefore  not  liable  upon  a  summary  application, 
and  that  the  said  respondent  was  indebted  to  the  appellant  for 
about  $980  for  professional  services  and  disbursements  made 
as  an  attorney  and  counsel  -for  the  respondent,  and  that  he 
held  said  policy  and  power  of  attorney  by  virue  of  his  lien 
thereon  for  said  services.  The  general  term  affirmed  said 
order  of  special  term  and  from  which  an  appeal  was  taken 
to  this  court. 

Abram,  HTlingr,  of  counsel  for  appellant. 
Coudert  Bros.,  of  counsel  for  respondent. 

FINCH,  J.  —  We  cannot  sustain  this  order.     It  is  founded 
rather  upon  suspicion  than  proof.     It  may  be  just  to  charac- 
VOL.  LXIII        20 
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terize  the  attorney's  affidavit  as  evasive  and  disingenuous, 
which  appears  to  have  been  the  impression  made  by  it  upon 
the  general  term,  but,  nevertheless,  it  raised  a  distinct  issue, 
not  to  be  disregarded,  and  interposed  a  barrier  to  decision 
without  further  inquiry.  The  proceeding  instituted  was  not 
one  to  disbar  the  attorney  for  unprofessional  conduct,  and  the 
rules  governing  such  a  case  are  not  necessarily  applicable  here. 
Neither  was  it  a  proceeding  under  the  Code  (sees.  14,  2281, 
2283,  cfe<?.),  for  here  was  no  action  or  special  proceeding  pend- 
ing in  the  court  in  which  the  rights  of  a  party  were  prejudiced 
or  defeated  by  the  misconduct  alleged.  It  does  not  follow, 
however,  as  the  appellant  contends,  that  the  remedy  pursued 
in  this  case  was  without  legal  authority.  It  rests  upon  the 
relation  of  the  attorney  to  the  court  as  its  officer,  and  the 
general  control  always  exercised  founded  upon  that  relation. 
The  Code  has  not  taken  it  away,  and  purports,  in  the  sections 
cited,  only  to  regulate  it  and  dictate  the  manner  of  its  exer- 
cise in  the  class  of  cases  specifically  mentioned.  The  general 
authority  remains,  but  it  is  a  power  which  has  reasonable 
limitations,  and  has  usually  been,  and  should  always  be, 
exercised  with  great  prudence  and  caution,  and  a  sedulous 
regard  for  the  rights  of  the  client  on  the  one  hand  and  of  the 
attorney  on  the  other.  In  this  case  the  complainant's  affidavit, 
while  alleging  that  the  appellant  is  in  fact  an  attorney  of  the 
court,  does  not  allege  that  the  policy  of  insurance  was  deliv- 
ered to  him  as  an  attorney  or  in  his  professional  character,  or 
by  reason  of  that  character,  or  for  the  purpose  of  having  him 
perform,  in  regard  to  it,  some  professional  duty.  It  is,  per- 
haps, possible  to  infer  some  such  fact,  although  nothing 
appears  to  indicate  that  the  duty  to  be  done,  which  was  to 
confirm  the  complainant's  right  to  the  policy,  might  not  have 
been  done  just  as  well,  and  quite  as  appropriately,  by  a  mere 
agent  who  was  not  an  attorney.  But  if  we  indulge  in  such 
inference,  it  is  entirely  met  and  answered  by  the  affidavit  of 
the  attorney,  in  which  he  swears  positively  that  he  did  not 
receive  the  policy  in  his  professional  character,  or  for  a  pro- 
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fessional  purpose ;  so  that  while  the  complainant  fails  to 
allege  the  necessary  fact,  and  the  attorney  explicitly  denies  its 
existence  under  oath,  it  is  very  difficult  to  see  how  the 
court  could  properly  act  upon  the  theory  of  a  professional 
duty  violated.  We  can  readily  admit  that  it  might  be 
the  privilege,  and  perhaps  the  duty  of  the  court,  with  its 
suspicions  aroused,  to  institute  further  inquiry  and  ascertain 
whether  in  truth  the  case  was  one  of  professional  misconduct, 
instead  of  mere  agency ;  but  stopping  where  it  did,  and  upon 
the  papers  presented,  it  ought  not  to  have  assumed  a  founda- 
tion fact,  not  even  asserted  on  one  side  and  explicitly  denied 
on  the  other.  The  attorney,  admitting  his  receipt  of  the 
policy,  further  alleged  that  the  complainant  was  indebted  to 
him  in  the  sum  of  $980,  for  professional  services  previously 
rendered,  as  security  for  which  he  had  a  lien  upon  the  policy 
for  that  amount.  If  his  statement  is  true  he  had  such  lien. 
The  subject  has  been  recently  discussed  in  this  court,  and  the 
doctrine  maintained  that  the  attorney's  lien  extends  to  a 
general  balance  of  account  for  professional  services,  and  that 
such  services  are  not  confined  merely  to  a  litigation  which 
terminates  in  a  technical  judgment  (In  the  Matter  of  Knapp, 
85  N.  Y.,  2847  ;  Ward  agt.  Craig,  M3S.  January,  1882). 

Upon  the  facts  before  the  court  the  attorney  had  a  lien 
upon  the  policy,  and  could  not  legally  be  required  to  deliver 
it  up  until  his  just  and  reasonable  charges  were  paid.  He 
asserted  a  distinct  and  recognized  right  which  the  court  was 
not  at  liberty  to  disregard.  Of  course  it  was  not  necessary 
to  take  the  attorney's  word  as  conclusive,  or  his  estimate  as 
just.  At  this  point,  again,  inquiry  by  the  court  itself  or 
through  the  aid  of  a  referee  would  have  been  entirely  proper. 
Such  investigation  would  have  disclosed  the  character  of  the 
services,  their  value  and  the  extent  of  the  lien,  and  justice  then 
could  have  been  done  to  both  parties  without  danger  o± 
infringing  the  rights  of  either.  There  is  as  much  justice  in 
requiring  Rhemis  to  do  his  duty  to  the  attorney  as  in  com- 
pelling the  latter  to  respect  the  rights  of  the  former.  It  is 
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not  merely  attorneys-at-law  who  must  be  made  to  fulfill  obli- 
gations fairly  incurred.  While  no  prudent  and  proper  control 
should  be  relaxed,  admitted  rights  must  not  be  overlooked. 

How  careful  the  courts  have  been  in  such  cases  is  apparent 
from  many  of  the  earlier  authorities  {In  re  Milliard,  1  Dowl. 
Pr.,  140  ;  Hodson  agt.  Ferrall,  2  id.,  264 ;  In  re  Murray,  1 
Russ.,  519 ;  In  re  Aiiken,  4  Barn.  c&  Aid.,  477). 

In  these  cases,  where  the  attorney  claimed  a  lien,  the  court 
either  declined  to  interfere,  saying  it  was  matter  for  a  jury, 
or  at  least  sent  the  attorney's  bill  to  a  master  to  be  taxed,  but 
never  disregarded  the  right  of  the  attorney  or  denied  him  the 
benefit  of  his  lien,  where  it  had  justly  attached.  In  the  case 
before  us  such  care  was  not  exercised.  The  order  disregarded 
the  facts  alleged,  and  practically  destroyed  the  attorney's  lien. 
The  decision  cannot  be  justified  by  saying  that  the  court  dis- 
trusted the  affidavit. 

That  would  have  warranted  inquiry,  but  not  disbelief  with- 
out inquiry.  It  is  intimated,  however,  that  the  attorney  lost 
his  lien  because  he  says  in  his  affidavit  that  the  policy  was  not 
at  the  commencement  of  the  proceedings  or  at  the  date  of  the 
affidavit  in  his  possession.  But  the  order  goes  on  no  such 
ground.  It  assumes  the  policy  to  be  in  the  attorney's  posses- 
sion or  under  his  control,  for  it  directs  him  to  deliver  it  up. 
It  must  come  into  his  possession  before  he  can  obey,  and  when 
there  his  lien  remains.  It  is  further  said  that  the  attorney 
had  pledged  or  hypothecated  the  policy  and  converted  the 
proceeds  to  his  own  use.  But  this  is  alleged  only  upon 
information  and  belief,  and  any  conversion  is  denied  by  the 
attorney  in  explicit  terms.  It  is  true  he  does  not  give 
explanations,  and  his  answer  is  claimed  to  be  guarded  and 
unsatisfactory.  It  was  probably  drawn  to  serve  in  a  general 
way  as  a  pleading  and  to  bring  up  the  issues  expected  in  some 
manner  to  be  tried,  and  therefore  explanations  were  reserved 
for  the  anticipated  hearing.  Be  that  as  it  may,  it  does  deny 
the  complainant's  case  in  all  material  respects,  and  furnishes  a 
complete  answer  to  every  relief  except  a  further  investigation. 
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Doubtless  the  policy  is  within  the  attorney's  control,  and  upon 
a  proper  investigation,  disclosing  all  the  facts,  it  may  become 
the  duty  of  the  court  to  direct  its  surrender,  but  upon  the 
affidavits  presented  the  order  cannot  be  sustained  and  rests 
upon  no  sufficient  foundation. 

It  should  be  reversed,  with  costs. 

All  concnr. 


SUPREME  COURT. 
ROBERT  "W.  PUSSER  agt.  FRANZ  O.  MATTHIESSON. 

Pleadings  —  Plea  in  abatement  setting  forth  non-joinder  of  parties  need  not 
state  that  they  are  living  and  within  the  jurisdiction  of  the  court. 

Under  the  Code  a  plea  in  abatement  setting  forth  a  non-joinder  of  parties 
defendant,  and  giving  the  names  of  such  parties,  need  not  state  that 
they  are  living  and  within  the  jurisdiction  of  the  court. 

Second  Department,  General  Term,  April,  1882. 
A.  (7.  Auberry,  for  plaintiff. 
AKbett  &  Fuller,  for  defendant. 

DYKMAN,  J.  —  This  is  an  action  against  stockholders  of  a 
manufacturing  corporation  for  the  recovery  of  the  amount 
due  on  a  judgment  obtained  against  the  company  by  the 
plaintiff  for  labor  and  services. 

Among  other  defenses  set  up  in  the  answer  the  defendants 
interposed  a  plea  in  abatement  in  the  following  language : 
And  for  a  further  defense  defendants  allege  that  they  are 
advised  and  verily  believe  that  there  is  a  defect  of  parties 
defendant  herein,  in  that  the  plaintiff  has  failed  to  join  as 
defendants  the  following  stockholders  of  said  S.  O.  Rockwell 
Manufacturing  Company,  to  wit :  Samuel  O.  Rockwell  and 
John  Balmore. 
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The  plaintiff  put  in  a  demurrer  against  this  defense  on  tho 
ground  that  it  was  insufficient  in  law  on  its  face,  and  had 
judgment  in  his  favor. 

The  specific  objection  seems  to  be  that  the  allegation  is  on 
belief,  and  does  not  state  that  the  parties  omitted  are  living 
and  within  the  jurisdiction  of  the  court. 

We  are  now  working  under  a  system  of  pleading  and 
practice  which  requires  courts  to  disregard  errors  and  defects 
in  pleadings  or  other  proceedings  which  do  not  affect  the 
substantial  rights  of  the  adverse  party  in  every  stage  of  the 
action,  and  here  we  have  a  pleading  which  states  in  plain 
language  that  there  is  a  defect  of  parties  defendant  in  this 
action,  and  that  the  plaintiff  has  failed  to  join  as  defendants 
two  persons,  who  are  stockholders  in  the  company,  and  whose 
names  are'  given.  Under  this  plea,  the  court  on  the  trial 
would  admit  testimony  to  prove  the  facts  set  up,  and  that  is 
a  fair  test  of  the  sufficiency.  It  would  be  idle  for  the  plain- 
tiffs to  claim  that  they  are  misled  or  that  their  substantial 
rights  are  affected  by  the  omission  to  state  that  these  persons 
named  are  alive  and  within  the  jurisdiction  of  the  court.  If 
they  are  stockholders  and  ought  to  be  parties  to  this  action 
they  are  alive,  and  it  is  quite  immaterial  where  they  are. 
They  can  certainly  be  brought  under  the  jurisdiction  of  the 
court  by  some  of  the  modes  of  service  provided  by  the  present 
system.  "We  have  long  sjpce  cut  adrift  from  technical  rules 
of  pleading,  and  it  is  hardly  worth  while  to  return  now. 

The  judgment  should  be  reversed,  with  costs,  and  the 
plaintiff  permitted  to  reply  in  twenty  days  on  payment  of 
twenty  dollars  costs. 
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SUPKEME  COURT. 
RICHARD  O' GORMAN  agt.  WILLIAM  H.  ARNOUX. 

Answer  —  Reply —  When  the  court  will  or  will  not  require  a  reply  —  Code  of 
Civil  Procedure,  section  516. 

Under  the  old  system  of  pleading,  confession  and  avoidance  meant  an 
admission  in  a  pleading  of  the  truth  of  the  facts  as  stated  in  the  plead- 
ing to  which  it  was  an  answer,  and  the  allegation  of  new  and  related 
matter  of  fact  which  destroyed  the  legal  effect  of  the  facts  so  admitted ; 
and  it  was  an  elementary  rule  in  regard  to  such  pleadings,  that  they 
must  admit  the  material  facts  of  the  opponent's  pleadings,  either  in  terms 
or  effect. 

There  can  be  no  avoidance  without  an  admission  that  but  for  the  fact  of 
the  avoiding  matter  the  plaintiff  would  be  entitled  to  judgment  against 
the  defendant. 

Where,  in  a  quo  warranto  suit,  brought  by  the  relator  to  test  the  title  of 
defendant  to  the  office  of  judge  of  the  superior  court,  the  answer  alleged 
the  filing  by  judge  SPEIR  (the  former  incumbent)  of  the  certificate 
required  by  statute,  in  the  office  of  the  secretary  of  state,  stating  his 
age  and  the  time  when  his  official  term  would  expire,  and  that  no  pro- 
ceedings to  impeach  or  to  set  aside  or  to  amend  the  same,  were  taken 
while  said  Speir  continued  in  the  possession  and  enjoyment  of  said 
office,  and  that  said  certificate  and  record  were  and  ai-e  unimpeached 
and  entitled  to  full  faith  and  credit;  and  also  alleged  the  contents  of 
judge  SPEIR'S  letter  of  resignation,  and  that  no  proceedings  whatever 
were  thereafter  taken  by  plaintiff,  or  by  any  other  person,  to  have  the 
office  of  said  Speir  declared  vacant  or  have  him  ousted  therefrom. 
Upon  an  application  to  compel  the  relator  to  reply  to  the  new  matter 
set  up  in  the  answer: 

Held,  that  the  new  matter  which  is  thus  set  forth  is  not  such  a  defense  as 
is  contemplated  by  section  516  of  the  Code  of  Civil  Procedure,  for  the 
reason  that  such  new  matter  does  not  constitute  a  defense  by  way  of 
avoidance,  and  the  relator  should  not  be  required  to  reply. 

Special  Term,  March,  1882. 

Stewart  L.  Woodford,  for  the  motion. 

Francis  N.  Bangs  and  W.  (7.  Trutt,  opposed. 
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LAWRENCE,  J.  —  This  case  comes  before  me  upon  a  motion 
made  on  the  part  of  the  defendant  that  the  plaintiff  be 
required  to  reply  to  the  new  matter  set  up  in  the  answer,  in 
this  action.  The  new  matter  referred  to  is  set  forth  in  the 
third,  fourth  and  fifth  paragraphs  of  the  answer,  and  is  as 
follows : 

"  III.  For  further  answer  to  the  complaint  defendant  states 
as  follows : 

First.  That  within  ten  days  after  said  Gilbert  M.  Speir 
entered  upon  the  duties  of  his  office,  and  on  or  about  the 
5th  day  of  January,  1874,  he,  the  said  Speir,  made  and  signed 
a  certificate  in  the  words  and  figures  following : 

CITY  AND  COUNTY  OF  NEW  YORK,  ss. : 

I,  Gilbert  M.  Speir,  judge  of  the  superior  court  of  the  city 
of  New  York,  do  certify  that  my  age  is  sixty-one,  and  that 
my  official  term  will  expire  on  the  last  day  of  December, 
1882. 

Dated  January,  1874. 

(Signed)  G.  M.  SPEIK. 

Second.  That  said  certificate  was  duly  filed  in  the  office  of 
the  secretary  of  state  of  the  state  of  New  York,  who  there- 
upon made  a  record  of  the  time  of  the  commencement  and 
termination  of  the  official  term  of  said  Gilbert  M.  Speir  as 
judge  of  said  superior  court ;  and  that  such  record  stated  that 
said  official  term  ended  on  the  last  day  of  December,  1882, 
and  that  said  certificate  and  record  remain  on  file  and  of 
record  in  the  office  of  the  said  secretary  of  state. 

Third.  That  no  proceedings  to  impeach  or  to  set  aside  or 
amend  said  certificate  and  record,  or  either  of  them,  were 
taken  while  said  Speir  continued  in  the  possession  and  enjoy- 
ment of  said  office  of  judge  of  the  superior  court,  or  at  any 
time  since ;  and  said  certificate  and  record  were  and  are  unim- 
peached  and  entitled  to  full  faith  and  credit. 

Fourth.  That  said  Gilbert  M.  Speir,  while  in  the  possession 
of  said  office  and  in  the  discharge  of  his  duties  thereof,  on 
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the  23d  day  of  August,  1881,  addressed  a  communication  to 
the  secretary  of  state  of  the  state  of  New  York,  in  the  words 
and  figures  following,  to  wit : 

NEW  YORK,  August  23,  1881. 
To  the  Hon.  JOSEPH  B.   CAKE,  Secretary  of  State,  Albany, 

N.  Y.  : 

DEAR  SIR.  —  I  hereby  tender  my  resignation  as  one  of  the 
judges  of  the  superior  court  of  the  city  of  New  York,  to 
take  effect  on  the  31st  day  of  December,  1881,  I  trust  this 
will  give  you  ample  time  to  notify  the  proper  officials,  that 
the  office  which  will  become  vacant  may  be  filled  at  the 
approaching  election. 

Yery  respectfully  yours, 

GILBEET  M.  SPEIK. 

Fifth.  That  no  proceedings  whatever  were  thereafter  taken 
by  plaintiff,  or  by  any  other  person,  to  have  the  office  of  said 
Speir  declared  vacant  or  have  him  ousted  therefrom." 

Section  516  of  the  Code  of  Civil  Procedure  provides  that 
"  where  an  answer  contains  new  matter  constituting  a  defense 
by  way  of  avoidance,  the  court  may,  in  its  discretion,  on  the 
defendant's  application,  direct  the  plaintiff  to  reply  to  the 
new  matter."  This  section  is,  in  substance,  the  same  as  the 
last  paragraph  of  section  153  of  the  Code  of  Procedure, 

It  is  contended  on  the  part  of  the  relator  that  the  new 
matter  which  is  set  forth  in  the  defendant's  answer  is  not 
such  a  defense  as  is  contemplated  by  the  section  of  the  Code 
of  Civil  Procedure  just  referred  to,  for  the  reason  that  such 
new  matter  does  not  constitute  a  defense  by  way  of  avoid- 
ance ;  and,  upon  an  examination  of  the  cases  to  which  I  have 
been  referred,  I  have  arrived  at  the  conclusion  that  in  this 
respect  his  contention  is  correct. 

The  new  matter  upon  which  the  defendant  relies  does  not 
seem  to  me  to  be  a  defense  by  way  of  avoidance.  The  con- 
stitution of  the  state  provides  "  that  the  official  terms  of  the-, 
VOL.  LXIII  21 
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said  justices  and  judges  who  shall  be  elected  after  the  adoption 
of  this  article  shall  be  fourteen  years  from  and  including  the 
first  day  of  January  next  after  their  election ;  but  no  person 
shall  hold  the  office  of  justice  or  judge  of  any  court  longer 
than  until  and  including  the  last  day  of  December  next  after 
he  shall  be  seventy  years  of  age  "  (Constitution,  art.  6,  sec.  13). 
And  chapter  86,  section  8  of  the  Laws  of  1870,  provides  that 
•"  every  person  elected  chief  judge  or  associate  judge  of  the 
court  of  appeals,  whether  at  the  first  or  at  any  subsequent 
election,  and  every  person  hereafter  elected  justice  of  the 
supreme  court,  judge  of  the  superior  court  of  the  city  and 
county  of  New  Tork,  or  of  the  court  of  common  pleas  of 
said  city  and  county  *  *  *  shall,  within  ten  days  after 
he  enters  on  the  duties  of  his  office,  make  and  sign  a  certifi- 
cate in  which  he  shall  state  his  age  and  the  time  when  his 
official  term  will  expire,  whether  by  effluxion  of  a  full  term 
or  by  reason  of  the  disability  of  age  prescribed  in  the  consti- 
tution. The  certificate  shall  be  filed  in  the  office  of  the 
secretary  of  state,  and  the  secretary  of  state  shall  keep  in  his 
office  a  record  in  which  shall  be  stated  the  name  of  every 
person  elected  or  appointed  to  any  office  in  this  section  speci- 
fied, and  the  time  of  the  commencement  and  termination  of 
his  official  term." 

It  will  be  perceived  that  the  statute  does  not  declare  what 
the  effect  of  the  filing  of  the  certificate  in  the  office  of  the 
secretary  of  state  shall  be.  It  certainly  is  not  declared  to  be 
final  and  conclusive  evidence  upon  the  question  of  the  age  of 
the  judge  by  whom  such  certificate  is  filed.  The  certificate  is 
a  matter  of  public  record,  the  contents  of  which  are  capable 
of  being  ascertained  by  any  one  who  will  inquire  at  the  office 
of  the  secretary  of  state ;  and  I  do  not  see,  therefore,  why 
•there  should  be  an  order  made  requiring  the  relator  to  reply 
ito  the  allegations  in  respect  thereto  in  the  answer  contained. 
'So,  also,  as  to  the  letter  of  resignation  addressed  by  judge 
SPEIR  to  the  secretary  of  state. 

I  have  not  been  referred  by  the  learned  counsel  for  the 
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defendant  to  any  case  which  appears  to  me  to  be  either  pre- 
cisely similar  or,  indeed,  analogous  to  the  case  now  under 
consideration. 

In  the  case  of  Hublell  agt.  Fowler  (I  Abb.  [N~.  8.~],  1),  an 
answer  had  been  put  in  interposing  the  statute  of  limitations, 
and  a  reply  thereto  was  ordered.  It  will  be  perceived  that 
that  defense  admitted  the  plaintiff's  cause  of  action,  but  sought 
to  avoid  the  same  by  reason  of  the  statute. 

In  the  case  of  Brinkerhoff  agt.  Brinkerhoff  (8  Abbott's 
New  Cases,  207),  the  action  was  for  dower,  and  the  defendant 
alleged  that  the  deceased  had  been  divorced  from  the  plain^ 
tiff.  I  there  ordered  the  plaintiff  to  reply,  because  it  was 
quite  apparent  that  the  defendant  was  entitled  to  be  apprised 
of  the  way  in  which  the  plaintiff  proposed  to  avoid  or  over- 
come the  decree  of  divorce. 

The  case  of  Jarvis  v.  Pike  (reported  in  11  Abb..\_N.  £], 
398)  also  arose  on  an  answer  interposing  the  statute  of  limita- 
tions, and  a  reply  thereto  was  ordered. 

The  case  of  Poillon  agt.  Lawrence  (77  N.  Y.,  207)  arose  on 
an  answer  pleading  a  discharge  in  bankruptcy. 

All  of  these  cases  seem  to  me  to  have  been  directly  within 
the  language  of  the  section  of  the  Code  under  which  this 
motion  was  made,  and  to  have  contained  "new  matter 
constituting  a  defense  by  way  of  avoidance."  The  new 
matter  in  the  answer  in  the  present  case  cannot  fairly  be 
said  to  be  matter  in  avoidance.  Under  the  old  system  of 
pleading,  confession  and  avoidance  meant  an  admission  in  a 
pleading  of  the  truth  of  the  facts  as  stated  in  the  pleading  to 
which  it  was  an  answer,  and  the  allegation  of  new  and  related 
matter  of  fact  which  destroyed  the  legal  effect  of  the  facts  so 
admitted ;  and  it  was  an  elementary  rule  in  regard  to  such 
pleadings  that  they  must  admit  the  material  facts  of  the  oppo- 
nents pleading,  either  in  terms  or  in  effect.  If  that  test  is 
applied  to  the  new  matter  pleaded  by  the  defendant  in  this 
action,  it  is  quite  apparent  that  such  new  matter  is  not  a  con- 
fession and  avoidance.  The  defendant  certainly  does  not 
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intend,  upon  a  proper  construction  of  his  answer,  to  admit 
that  judge  SPEIR  became  and  was  seventy  years  of  age  some- 
time subsequent  to  the  1st  of  September,  1879,  and  prior  to 
to  December  31,  1881,  "  while  in  the  possession  of  such 
office"  and  "in  the  discharge  of  the  duties  thereof;"  nor 
that  the  relator  was,  at  the  election  in  November,  1881,  duly 
elected  a  judge  of  the  superior  court,  as  the  successor  of 
judge  'SpEiK ;  nor  that  on  or  about  the  second  of  January, 
1882,  the  defendant  usurped  and  intruded  into  and  unlawfully 
holds  and  exercises  the  office  of  judge  of  the  superior  court ; 
and  yet,  as  was,  I  think,  correctly  contended  by  the  relator's 
counsel  on  the  argument  of  the  motion,  such  must  be  the 
position  of  the  defendant  if  the  new  matter  referred  to  is  to 
be  held  as  an  avoidance  of  the  plaintiff's  cause  of  action.  In 
other  words,  I  do  not  understand  that  there  can  be  an  avoid- 
ance without  an  admission  that  but  for  the  fact  of  the  avoid- 
ing matter  the  plaintiff  would  be  entitled  to  judgment  against 
the  defendant.  As  I  have  already  said,  the  statute  does  not 
declare  what  the  effect  shall  be  of  the  filing  of  the  certificate 
by  the  judge  with  the  Secretary  of  State  under  the  eighth 
section  of  chapter  eighty-six  of  the  act  of  1870.  It  would 
seem,  however,  to  have  been  required  by  the  legislature  as  a 
safeguard.  It  does  not  seem  reasonable  to  suppose  that  the 
certificate  was  to  import  absolute  verity,  nor  that  it  could  not 
be  controverted,  impeached  or  assailed. 

These  considerations  lead  me  to  the  conclusion  that  the 
defendant  has  not  brought  his  case  within  the  meaning  or  the 
language  of  the  statute.  Even  if  this  were  not  so,  I  should 
feel  constrained  to  deny  the  motion  for  the  reason  that  it  is 
addressed  entirely  to  my  discretion,  and  I  can  see  no  possible 
harm  to  the  defendant  in  denying  it.  On  the  other  hand,  the 
case  is  one  of  great  public  importance,  and  one  that  should  be 
speedily  disposed  of  on  the  merits. 

It  appears  from  the  papers  before  me  that  the  cause  has 
been  regularly  noticed  for  the  ensuing  April  Term.  The 
granting  of  this  motion  might  delay  the  trial  and  postpone  a 
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decision  upon  the  merits ;  and  any  and  every  right  of  either 
party  can  be  protected  by  the  justice  at  circuit  before  whom 
the  cause  may  be  tried.  Motion  denied,  with  ten  dollars  costs. 


TOMPKINS  COUNTY  COURT. 

MARGARET  SCHENCK  agt.  JAMES  FRAME. 

Summary  proceedings  for  land — Appeal — When  and  how  proceedings  to  be 
staid—  Code  of  Civil  Procedure,  sees.  2261,  2262-2265. 

In  summary  proceedings  to  recover  the  possession  of  real  property  no 
stay  of  the  issuing  or  execution  of  the  warrant  can  be  had  in  the  case 
of  a  holding  over  after  the  expiration  of  a  tenant's  term. 

November,  1881. 

PROCEEDINGS  were  commenced  in  October,  1880,  by  the 
above  plaintiff  against  the  above  defendant,  to  recover  posses- 
sion of  a  house  and  lot  in  Ithaca,  under  title  2  of  chapter 
17  of  the  act  supplemental  to  the  Code  of  Civil  Procedure, 
before  CHARLES  Gr.  DAY,  esq.,  a  justice  of  the  peace,  in  Ithaca. 
The  matter  was  tried  before  the  justice  and  a  jury  and  a 
verdict  rendered  for  the  plaintiff,  on  which  a  final  order  was 
made  in  favor  of  the  plaintiff  and  a  warrant  issued  to  remove 
the  defendant.  The  proceedings  were  instituted  to  remove 
defendant  from  holding  over  after  the  expiration  of  the  term. 
An  appeal  was  afterwards  taken  to  the  county  court  from  the 
proceedings,  order  or  judgment,  rendered  in  justices'  court 
and  an  exparte  application  made  to  the  county  judge,  for  an 
order  staying  all  proceedings  and  the  execution  of  the  war- 
rant till  the  determination  of  the  appeal  in  county  court. 
The  judge  granted  the  order.  The  plaintiff  now  moves  to 
set  aside  this  order,  claiming  that  it  was  improvidentially 
granted  and  that  there  is  no  legal  authority  for  such  stay  of 
proceedings. 
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Clarence  L.  Smith,  for  motion. 
M.  N.  Tompkins,  opposed. 

LYON,  C.  J. —  Previous  to  the  present  provisions  of  the 
statute  (Chap.  17,  title  2,  of  the  present  Code  of  Civil  Pro- 
cedure), proceedings  for  the  summary  recovery  of  possession 
of  real  estate  were  regulated  by  statute  (2  R.  S.,  512,  sec.  47 
of  that  statute,  p.  516),  provided  that  such  summary  pro- 
ceedings should  not  be  stayed  or  suspended  by  any  writ  or 
order  of  any  court  or  officer.  But  it  has  been  held  that  this 
statutory  provision  was  virtually  repealed  by  section  219  of 
the  old  Code  of  Procedure  (Cure  agt.  Crawford,  5  How. 
Pr.,  294).  And  such  proceedings  have  been  enjoined  in 
cases  of  fraud,  surprise  or  undue  advantage  in  the  conduct 
of  the  proceedings  (Mary  agt.  James,  37  How.,  52-57 ; 
Griffin  agt.  Brown,  28  How.,  4).  But  in  the  present  case 
there  was  neither  fraud,  nor  surprise,  nor  undue  advantage  in 
the  proceedings  themselves.  The  tenant  had  full  notice,  had 
interposed  her  defense  and  the  case  has  been  tried  and  determ- 
ined upon  its  merits  (See  Mary  agt.  James,  supra,  p.  57). 
And  the  reason  for  the  exercise  of  the  power  of  the  court  or 
judge  to  stay  the  proceedings  in  this  case  does  not  exist,  as  in 
the  case  of  Cure  agt.  Crawford  (supra),  and  other  cases  above 
referred  to. 

But  the  law  now  governing  the  proceedings  in  the  present 
case  has  lately  gone  into  effect  and  since  the  decisions  in  the 
cases  above  mentioned,  courts  and  parties  are  now  to  be 
governed  by  chapter  17,  article  2,  of  the  present  Code  of  Civil 
Procedure.  Section  2261  of  that  article  provides  that  the 
issuing  or  execution  of  the  warrant  cannot  be  staid  on 
appeal  or  by  the  giving  of  an  undertaking  thereupon  other- 
wise than  as  prescribed  in  the  next  section.  And  section 
2262,  provides  that  where  an  appeal  is  taken  from  a  final 
order  awarding  delivery  of  possession  to  the  petitioner  which 
establishes  that  a  lessee  or  tenant  holds  over  after  a  default 
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in  the  payment  of  rent,  the  issuing  and  execution  of  the 
warrant  may,  except  in  the  city  and  county  of  New  York,  be 
staid  by  order  of  the  county  judge.  The  present  case,  that 
is  holding  over  beyond  the  term  of  renting,  is  a  case  "  other- 
wise than  as  prescribed  in  "  section  2262.  The  defendant's 
counsel  refers  me  to  section  2265,  which  provides  among 
other  things  that  the  issuing  or  execution  of  the  warrant 
cannot  be  staid  or  suspended  by  any  court  or  judge,  except 
by  an  order  made  upon  an  appeal  in  a  case  and  the  manner 
specially  prescribed  for  that  purpose  in  this  title,  which  means 
as  I  understand  it,  that  no  stay  of  the  execution  of  a  warrant 
can  be  had  in  the  case  of  a  holding  over  after  the  expiration 
of  a  tenant's  term,  unless  some  special  provision  is  made  for 
such  stay  in  such  a  case  in  this  title  2  of  chapter  17.  There 
is  no  such  special  provision  in  that  title  for  such  a  case  as 
this,  and  therefore  so  much  of  the  order  as  stays  the  execution 
of  the  warrant  must  be  set  aside  and  revoked. 
Ordered  accordingly. 


SUPEEME  COUKT. 
PETER  BOWE  agt.  DOUGLAS  CAMPBELL. 

Sheriffs'  fees  on  executions  against  the  person  —  Liability  of  attorney  for  the 

same. 

A  sheriff  is  not  entitled  to  poundage  fees  for  arresting  a  defendant  under 
an  execution  against  the  person,  and  committing  him  to  the  jail,  where 
the  judgment  has  not  been  paid. 

Special  Term,  March,  1882. 

DEMURRER  to  complaint. 

The  defendant,  who  is  an  attorney  and  counselor-at-law, 
appeared  and  acted  for  Hovey  &  Dole,  in  an  action  in  the 
superior  court  of  the  city  of  New  York,  against  one 
MacDonald.  A  judgment  was  recovered  in  the  action  against 
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MacDonald,  and  the  defendant,  acting  as  the  attorney  for  the 
plaintiffs  in  the  action,  issued  an  execution  against  the  person 
of  the  defendant  to  the  plaintiff  in  this  action,  as  the  sheriff 
of  the  county  of  New  York,  by  which  the  sheriff  was  com- 
manded to  arrest  the  said  MacDonald,  and  commit  him  to 
the  jail  until  he  should  pay  the  judgment  or  be  discharged 
according  to  law. 

By  virtue  of  the  execution  the  sheriff  arrested  MacDonald 
and  committed  him  to  the  jail  of  the  county  of  New  York, 
and  this  action  is  brought  by  the  sheriff  to  recover  from  the 
defendant,  the  attorney,  "  his  lawful  fees "  in  such  cases, 
which  he  alleges  amount  to  the  sum  of  $693.  The  defend- 
ant demurs  to  the  complaint,  and  alleges  as  grounds  of 
demurrer  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

Douglas  Campbell,  in  person,  in  support  of  the  demurrer. 
Knox  <&  Mac  Lean  and  Malcolm  Oraham,  opposed. 

VAN  Y ORST,  J.  —  It  is  contended  by  the  counsel  for  the 
plaintiff,  that  by  the  arrest  and  commitment  of  MacDonald, 
the  sheriff  became  at  once  entitled  to  his  poundage  upon  the 
execution,  and  that  the  attorney  who  issued  the  same  is  per- 
sonally liable  therefor.  And  in  support  of  this  contention, 
reference  is  made  to  the  early  case  of  Adams  agt,  Hopkins 
(5  John,  252),  which  holds  that  the  sheriff  is  entitled  to  pound- 
age on  a  oa.  sa.,  on  serving  the  execution,  and  that  he  has  a 
right  to  call  on  the  attorney  for  such  poundage,  without 
resorting  to  the  party. 

The  right  in  the  sheriff  to  demand  poundage  in  such  case 
arose  from  the  construction  given  by  the  court  to  the  words 
of  the  statute  then  in  force,  which  fixed  his  fees  on  "  serving 
an  execution."  The  execution  was  served  by  the  taking  of 
the  body  of  the  person  against  whom  it  was  issued  in  execution. 
But  that  statute  has  been  repealed,  and  the  fees  to  which  a 


NEW  YORK  PRACTICE  REPORTS.  169 

Bowe  agt.  Campbell. 

sheriff  is  entitled  on  executing  process  are  regulated  by  2 
Revised  Statutes,  644,  and  in  so  far  as  this  particular 
subject  is  concerned,  the  language  of  the  statute  is  as  follows : 

"  For  serving  an  attachment  for  the  payment  of  money,  or 
an  execution  for  the  collection  of  money  *  *  for  collect- 
ing the  sum  of  two  hundred  and  fifty  dollars  or  less,  two  cents 
and  five  mills  per  dollar,  and  for  every  dollar  collected  more 
than  two  hundred  and  fifty,  one  cent  and  two  and  half  mills." 

The  sum,  therefore,  allowed  to  the  sheriff  for  poundage  is 
"for  every  dollar  collected."  Poundage  in  practice  is  the 
amount  allowed  to  the  sheriff  or  other  officer  for  commissions 
on  the  money  made  by  virtue  of  an  execution  (Boumer's  La/uo 
Dictionary  —  subject,  "  Poundage  "). 

It  is  quite  clear  that  the  sheriff  has  not  yet  collected  any 
money,  and,  although  he  has  taken  and  committed  MacDonald, 
he  still  detains  him  under  the  execution,  and  he  cannot  dis- 
charge him  on  receiving  anything  but  an  actual  payment  of 
the  judgment  in  money  (Codwise  agt.  Field,  9  Johns.,  263; 
4  Cowen  R.,  553). 

If  the  arrest  and  imprisonment  of  the  defendant  was  the 
sole  purpose  of  the  action  in  which  the  judgment  was  obtained, 
and  upon  which  the  execution  was  issued,  the  claim  to  fees 
might  be  better  supported,  as  that  has  been  attained. 

The  object  of  the  action  was  to  collect  money,  and  the 
execution  was  issued  to  coerce  its  payment.  The  means 
should  not  be  substituted  for  the  end.  This  is  shown  by  the 
execution  itself,  for  by  it  the  officer  was  commanded  to 
commit  MacDonald  to  the  jail  "  until  he  should  pay  the 
judgment,  or  be  discharged  according  to  law."  The  attorney, 
even,  has  no  general  authority  to  discharge  the  debtor  without 
payment  (Simonton  agt.  Ba/rrett,  21  Wend.,  362). 

It  is,  however,  urged  by  the  counsel  for  the  sheriff  that  the 
imprisonment  of  the  debtor  is  a  satisfaction  of  the  judgment. 
But  such  imprisonment  does  not  work  an  absolute  satisfaction 
of  the  judgment.  Although  during  the  imprisonment  proceed- 
ings upon  the  judgment  are  suspended,  it  still  in  fact  remains 
VOL.  LXIII  22 
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unpaid.  As  is  stated  by  ANDREWS,  J.,  in  Koenig  agt.  Steckel 
(58  N.  Y.,  476),  "  the  judgment  was  not  thereby  absolutely 
extinguished,  but  the  imprisonment  barred  the  creditor  from 
all  other  remedies  for  the  collection  of  the  debt  while  the 
debtor  was  in  custody"  (  Utica  Ins.  Co.  agt.  Power,  3  Paige, 
365). 

Even  in  regard  to  a  levy  on  personal  property  to  an  amount 
equal  to  the  judgment,  which  was  supposed  to  amount  to  a 
satisfaction  of  the  judgment,  BBONSON,  J.,  in  The  People  agt. 
Hopson  (1  Denio,  574),  says :  If  the  broad  ground  has  not  been 
taken,  it  is  time  that  it  should  be  asserted,  that  a  mere  levy 
on  personal  property,  without  anything  more,  never  amounts 
to  a  satisfaction  of  a  judgment.  So  long  as  the  property 
remains  in  legal  custody,  the  other  remedies  of  the  creditor 
will  be  suspended."  But  a  mere  levy  would  not  justify  the 
sheriff  in  at  once  demanding,  from  the  party  or  his  attorney, 
poundage  on  the  execution.  That  must  be  collected  with  the 
debt.  As  the  sheriff  has  not  as  yet  collected  a  single  dollar, 
I  do  not  see  how  he  can,  under  the  statute,  reasonably  demand 
poundage.  When  he  has  fully  met  all  the  exigencies  of  the 
execution,  it  will  be  time  enough  to  determine  the  defendant's 
liability. 

If  MacDonald  has  means,  and  can  command  them,  he  will 
probably  pay  the  judgment,  and  so  end  his  imprisonment.  If 
he  has  no  property,  he  will  probably  take  steps  for  his  legal 
discharge,  and  when  discharged  the  sheriff  will  have  no 
further  duty  in  the  premises,  in  so  far  as  MacDonald  is  con- 
cerned. In  the  case  of  Adams  agt.  Hopkins  (supra),  the 
judgment  debtor  was  detained  in  custody  until  discharged 
under  the  act  for  the  relief  of  debtors,  and  after  that  the 
question  as  to  the  sheriff's  fees  arose. 

The  case  of  Ryle  agt.  Folk  (24  Hun,  255),  cited  by  the 
plaintiffs  counsel,  does  not  supoort  his  present  claim,  but,  I 
apprehend,  is  against  it.  DAVIS,  P.  J.,  in  that  case,  says  : 
"  It  seems  to  be  well  settled  in  this  state  that  upon  the  arrest 
under  a  body  execution  the  judgment  is  satisfied  so  long  as 
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the  defendant  continues  in  custody  under  arrest ;  and  the 
sheriff  is  entitled  to  his  poundage  on  the  execution  whenever 
the  defendant  is  discharged  by  the  payment  of  the  judgment 
or  under  the  act  for  the  relief  of  debtors,  or  by  the  consent 
of  plaintiff  ;  "  and  again,  "  an  absolute  discharge  of  the  defend- 
ant by  satisfaction  of  the  judgment,  or  by  an  unqualified 
direction  of  the  plaintiff,  would, .undoubtedly,  leave  the  plain- 
tiff liable  to  the  sheriff  for  his  poundage  upon  the  execution." 

But  it  is  urged,  on  the  sheriff's  behalf,  that  the  whole  risk 
of  the  safe  custody  of  MacDonald  rests  upon  him,  and  that, 
should  the  debtor  escape,  he  would  be  liable  for  the  amount 
of  the  judgment.  That  liability  affords  no  just  grounds  for 
the  interposition  of  the  present  claim  for  poundage.  The 
liability  of  the  sheriff  in  such  case  would  rest  upon  his 
neglect  of  duty ;  and  whatever  damages  the  plaintiff,  in  the 
execution,  may  sustain  on  account  of  such  negligence  he  would 
be  entitled  to  recover.  But  should  it  appear  in  such  an  action 
that  the  imprisoned  debtor  has  no  means,  and  was  insolvent, 
the  recovery  would  be  nominal  only.  The  recovery  against 
the  sheriff  would  be  limited  to  what  the  plaintiff  had  actually 
lost  (Smith  agt.  Knupp,  30  N.  Y.,  581,  592  ;  Russel  agt. 
Turner,  7  Johns.  B.,  188). 

In  this  view  it  is  difficult  to  discover  any  valid  reason  for 
giving  such  a  construction  to  the  statute  as  will  entitle  the 
sheriff  to  poundage  as  though  he  had  collected  the  amount 
for  which  the  judgment  was  recovered,  when  it  may  turn  out 
in  the  end  that  the  defendant  is  insolvent  or  unable  to  pay. 
But  I  regard  the  subsequent  clauses  of  the  statute 'as  fatal  to 
the  claim  against  the  attorney,  as  the  facts  appear  at  present, 
for  the  statute  further  provides  : 

"  That  the  fees  here  allowed  for  the  service  of  an  execution 
*  *  *  shall  be  collected  by  virtue  of  such  execution  in 
the  same  manner  as  the  sum  therein  directed  to  be  paid." 

That  clearly  means  from  the  defendants  in  the  execution. 
And,  further,  in  treating  of  the  fees  of  the  sheriff  in  respect 
to  such  services,  and  in  the  same  direction,  it  is  provided  that 


172  NEW  YORK  PRACTICE  REPORTS. 

Ryan  agt.  Wilson. 

ho  may  receive  "for  any  person  committed  to  prison,  and 
every  person  discharged  from  prison,  in  civil  cases,  twenty- 
five  cents  for  receiving  and  twenty-five  cents  for  discharging, 
to  be  paid  by  the  plaintiff  in  the  process." 

It  would  be  improper,  and  it  is  wholly  unnecessary,  to  dis- 
cuss the  question  of  the  liability  of  an  attorney  for  the  fees 
of  the  sheriff  on  process  which  he  has  issued  when  the  fees 
have  been  earned.  Adams  agt.  Hopkins  disposes  of  that 
subject  upon  the  facts  and  under  the  statutes  then  existing ; 
and  although  the  principle  of  that  case  was  made  a  subject  of 
comment  in  Campbell  agt.  Cothran  (56  N.  Y.,  2T9),  yet  it  was 
recognized  as  the  law  of  this  state.  But  it  does  not  cover  the 
present  case,  and  from  a  consideration  of  the  complaint  in 
this  action  I  cannot  find  that,  under  the  statutes  or  under  any 
case  which  has  been  cited  by  the  learned  counsel  for  the  plain- 
tiff, it  states  facts  sufficient  to  justify  any  recovery  against  the 
defendant  in  this  action,  and  there  must  be  judgment  for  the 
defendant  on  the  demurrer,  with  costs. 


COTJET  OF  APPEALS. 
MAKY  ANN  EYAN  agt.  PETER  M.  WILSON. 

Negligence  —  Landlord  and  tenant — Liability  of  landlord  who  leases  premises 
with  the  machinery  contained  therein,  for  an  injury  received  by  an  employe 
of  the  tenant  in  coming  in  contact  with  the  same. 

The  defendant  was  the  owner  of  a  building  and  leased  it  with  the 
machinery  it  contained  to  one  Little.  The  latter  employed  the  plaintiff, 
who  came  in  contact  with  the  machinery  and  was  injured : 

Held,  that  the  tenant  took  the  premises  as  they  were,  and  that  the  plaintiff 
going  into  his  service  at  that  place,  took  the  risks  of  the  situation.  If 
any  railings  or  other  safeguards  were  required,  it  was  the  duty  of  the 
tenant  who  used  the  machinery  to  construct  them. 

Held,  further,  that  the  tenant  and  not  the  landlord,  was  responsible  for 
the  injury.  The  respective  duties  owing  by  landlord  and  tenant  to 
third  persons  considered. 

Decided,  January,  1882. 
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APPEAL  from  a  judgment  of  the  general  term  of  the  New 
York  superior  court,  affirming  a  judgment,  entered  upon  a 
verdict  in  favor  of  the  defendant. 

Tremain  &  Tyler,  for  appellant. 
Ira  D.  Warren,  for  respondent. 

DANFORTH,  J.  —  The  case  seems  a  very  clear  one  for  the 
defendant.  He  owned  the  building  in  which  the  plaintiff  was 
injured,  but  the  room  where  the  accident  occurred  had  been 
rented  to  one  Little,  who  was  then  in  its  possession  as  tenant. 
The  plaintiff  was  in  Little's  employ.  Steam  power  and  the 
use  of  machinery  were  furnished  by  the  defendant,  but  the 
plaintiff  was  not  harmed  while  using  it,  or  by  its  insufficiency 
for  the  purpose  of  which  it  was  designed.  She  came  in  con- 
tact with  it  and  was  overcome.  Sne  did  not  approach  it,  or 
even  come  upon  the  premises  at  the  express  or  implied  invi- 
tation of  the  defendant,  and  therefore  many  of  the  numerous 
eases  referred  to  by  the  learned  counsel  for  the  appellant  have  no 
application.  It  is  said,  however, "  that  for  the  purpose  for  which 
this  floor  was  to  be  used,  and  which  the  defendant  knew  it  was 
to  be  used,  and  for  which  he  received  compensation  for  use  of 
it,  the  defendant  did  not  use  the  ordinary  means  of  avoiding 
danger  from  the  shaft  to  those  engaged  upon  or  visiting  the 
premises,"  but  it  comes  to  this,  that  he  did  not  surround  the 
shaft  with  a  guard,  or  prevent  access  to  it  by  a  railing  or  other 
obstacle.  Upon  what  principle  was  he  bound  to  do  so? 
Because  it  is  said  "  a  man  must  take  care  that  his  property  is 
so  used  or  managed  that  other  persons  are  not  injured."  This 
maxim  does  not  touch  the  case.  The  premises  were  delivered 
to  the  tenant  in  a  condition  to  serve  the  use  for  which  they 
were  hired,  and  in  this  respect  they  did  not  afterwards  fail. 
The  shaft  kept  its  place,  performing  its  revolutions,  and  in  no 
respect  proved  inadequate  to  the  service  required  of  it.  If 
alterations  were  required  to  fit  the  premises  for  their  safe  or 
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convenient  occupation  by  the  tenant  or  his  employes,  it  was 
his  duty  and  not  that  of  the  landlord  to  make  them.  One 
might  fall  from  a  window  or  be  set  on  fire  at  the  grate,  when 
by  bars  at  one  end  or  a  fender  at  the  other  the  accident  would  not 
have  happened ;  but  it  would  hardly  be  claimed  that  the  land- 
lord could  be  made  responsible  for  their  absence.  The  tenant 
took  the  premises  as  they  were,  and  the  plaintiff  going  into 
his  service  at  that  place  took  the  risks  of  the  situation.  The 
landlord  could  not  be  required  to  change  the  structure  of  the 
premises,  except  upon  some  new  agreement,  nor  be  made  to 
respond  in  damages  to  an  employe  of  the  tenant  for  an  injury 
which  but  for  that  relation  would  not  have  happened  (Mellen 
agt.  Morrill,  124  Mass.,  545).  I  have  examined  the  cases 
referred  to  by  the  appellant's  counsel  in  his  interesting  argu- 
ment, but  find  none  which  raise  any  doubt  as  to  the  correct- 
ness of  the  rulings  in  the  court  below.  The  one  most  insisted 
upon  is  Swords  agt.  Edgar  (59  N.  Y.,  28),  but  in  that  a  rule 
is  declared  decisive  of  the  present  case,  and  distinguishing  it 
from  the  one  then  before  us.  It  there  repeated  that  "  a  lessor 
of  premises  not  per  se  a  nuisance,  but  which  became  so  only 
by  the  manner  in  which  they  are  used  by  the  lessee,  is  not 
liable  therefor."  If  there  is  fault  on  the  part  of  anyone  save 
the  plaintiff,  in  this  case,  the  rule  applies  here.  It  was 
thought  not  to  apply  in  the  case  cited,  because  the  pier  then 
in  question  was  so  defective  and  insecure  when  leased  that 
the  subsequent  injury  received  in  the  proper  use  of  it,  as  if 
Bound,  was  consequent  upon  its  original  condition.  Robins 
agt.  James  (15  J.  Scott,  221 ;  109  Eng.  C.  L.  Reports),  goes 
further  and  meets  the  position  of  the  plaintiff,  that  the  defend- 
ant is  liable  because  the  premises  were  unsafe  when  let. 
There  the  court  held  that  a  landlord  who  lets  a  house  in  a 
dangerous  state  is  not  liable  to  the  tenants,  customers  or 
guests  for  accidents  happening  during  the  term.  Whether 
this  is  a  sound  rule  for  all  cases  may  be  doubted,  but  to 
danger  arising  from  the  arrangement  of  the  premises  in  ques- 
tion, to  employes  of  the  tenant,  it  may  well  apply.  It  is  not 
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needful  to  pursue  the  inquiry  further,  for  we  concur  with  the 
courts  below  in  the  conclusion  that  the  evidence,  whether 
given  or  offered,  shows  no  misfeasance  or  nonfeasance  on  the 
part  of  the  defendant,  nor  any  violation  of  duty  toward  the 
plaintiff. 

The  judgment  in  his  favor  was,  therefore,  right  and  should 
be  affirmed. 


STJPKEME  COUKT. 

CHARLES  L.  GUILLEAUME,  plaintiff  and  appellant,  agt.  EDWARD 
HOWE  and  another,  defendants  and  respondents. 

False  imprisonment  —  action  for —  Client  liable  for  illegal  issuance  of  execu- 
tion against  the  body  by  attorney  —  When  stipulation  not  to  sue  void. 

A  stipulation  not  to  sue  signed  by  a  person  under  compulsion,  while 
restrained  of  his  liberty  under  a  process  illegally  issued,  and  upon  being 
told  by  the  deputy  sheriff  that  unless  he  signed  he  would  have  to  stay 
in  jail  a  long  time,  is  void  for  duress. 

An  attorney,  unless  restricted,  has  plenary  power  in  the  prosecution  of  a 
suit  to  judgment  and  execution,  and  in  these  respects  his  acts  bind  and 
conclude  his  client. 

If  the  attorney  on  record  illegally  issue  an  execution  against  the  person, 
and  thereby  renders  himself  liable  for  false  imprisonment,  his  client  is 
also  liable.  It  is  not  necessary  to  show  that  the  defendants  authorized 
the  issuing  of  the  execution,  or  authorized  the  arrest  of  the  plaintiff. 

The  authority  may  be  deduced  from  the  nature  of  the  employment,  which 
is  to  collect  the  claim  by  legal  process,  and  the  principles  of  law  which 
regulate  the  relation  of  attorney  and  client  are  the  same  as  those 
which  regulate  principal  and  agent. 

General  Term,  March,  1882. 

Before  SEDGWIOK,  C.  J.,  FREEDMAN  and  RUSSELL,  JJ. 

APPEAL  by  plaintiff  from  judgment  dismissing  complaint, 
and  from  order  denying  motion  made  upon  judge's  minutes 
for  a  new  trial. 


176  NEW  YORK  PRACTICE  REPORTS. 

< 

Guilleaume  agt.  Rowe. 

Tliis  action  was  brought  to  recover  damages  sustained  bj 
reason  of  a  false  imprisonment,  &c. 

In  1871,  the  defendants  doing  business  as  co-partners  in  this 
city,  under  the  firm  name  of  C.  Doud  &  Co.,  brought  an 
action  in  the  supreme  court  against  the  plaintiff  to  recover  the 
Bum  of  $10,000,  and  judgment  was  recovered  therein  on  the 
12th  day  of  October,  1877,  against  the  plaintiff  for  the  full 
amount,  which  judgment  was  subsequently  reversed  by  the 
general  term. 

After  the  entry  of  the  judgment  the  defendants'  attorneys 
issued  an  execution  against  plaintiff's  property,  which  was 
returned  unsatisfied.  Execution  was  thereupon,  against  the 
person  of  plaintiff,  issued  by  the  attorneys  for  the  defendants, 
and  under  which  the  plaintiff  was  arrested  and  incarcerated 
in  jail  for  three  days. 

The  nature  of  the  action  did  not  warrant  the  issuing  of  an 
execution  against  the  person  of  plaintiff,  and  the  attorneys 
for  the  defendants  conceded  this  upon  the  trial.  Upon  the 
trial  and  at  the  close  of  plaintiff's  case  the  defendants  moved 
to  dismiss  the  complaint  upon  the  proof  produced,  upon  the 
grounds  that  (conceding  that  the  execution  against  Guilleaume 
was  void  for  want  of  jurisdiction  to  issue),  there  is  no  evi- 
dence showing  that  either  of  defendants  authorized  the 
issuing  of  the  execution,  or  authorized  the  arrest  of  the 
plaintiff  in  this  action. 

The  court  denied  the  motion.  The  defendants  then  simply 
offered  in  evidence  a  certain  release  executed  while  plaintiff 
was  in  actual  custody,  reciting  that  he  (plaintiff)  would  not  in 
any  manner  hold  defendants  liable  for  the  arrest  under  the 
said  execution. 

The  evidence  in  rebuttal  showed  that  plaintiff's  discharge 
from  imprisonment  was  conditioned  upon  his  signing  stipula- 
tion not  to  sue. 

At  the  close  of  the  whole  case  the  defendants  renewed 
their  motion  to  dismiss,  upon  the  grounds  previously  stated. 
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The  court  granted  the  motion,  at  the  same  time  stating  that 
it  did  not  consider  the  release  binding. 

A  motion  was  made  for  a  new  trial  on  the  minutes,  which 
was  denied. 

Judgment  having  been  entered,  the  plaintiff  appealed  from 
it,  and  from  the  order  denying  his  motion  for  a  new  trial. 

John  F.  Mclntyre,  for  appellant,  made  and  argued  the 
following  points : 

I.  The  court  erred  in  dismissing  the  complaint,  and  by 
treating  the  question  involved  simply  as  one  of  law.  It  was 
for  the  jury  to  draw  deductions  and  inferences  from  the  facts 
proved  and  all  the  evidences  in  the  actions.  The  evidence 
that  in  the  action  of  Rowe  et  al.  agt.  Guilleaume,  the  attor- 
ney who  issued  the  execution  against  the  person  of  the 
plaintiff,  acted  as  such  attorneys  all  through  the  litigation, 
before  and  after  judgment  for  Rowe  et  al.,  in  that  action,  was 
sufficient  to  make  the  attorneys  who  issued  the  execution 
against  the  person  of  the  plaintiff  prima  facia  the  agents  of 
the  defendants,  and  their  acts  binding  upon  the  defendants, 
as  their  plenary  authority  as  such  attorneys  had  not  ceased 
by  a  final  recovery  (Newberry  agt.  Lee,  3  Hill,  523  ;  Brown 
agt.  Feeler,  7  Wend.,  301 ;  Oestrich  agt.  Greenbaum  et  al., 
9  Hun,  243  ;  Broek  agt.  Barnes,  ex.,  40  Barb.,  521  ;  Story 
on  Agency,  sec.  45 ;  2  Kentfs  Corn.,  612  and  613  ;  Paley 
on  Agency,  p.  2 ;  Greenleaf,  vol.  2,  sec.  64 ;  Fishkill  Savings 
Institution  agt.  The  National  Bank  of  Fishkill,  80  N.  Y., 
162 ;  N.  T.  and  N.  H.  R.  R.  agt.  Schuyler,  34  N.  Y.,  30  ; 
Eolden  agt.  N.  Y.  and  Erie  Bank,  72  N.  Y..  286 ;  Corning 
agt.  Southland,  3  Hill,  536).  The  release  is  not  a  bar  to  the 
action  (Greenleaf  on  Evi.,  sec.  302,  vol.  2;  Fisher  agt. 
Shattuck,  17  Pick.,  252  ;  Parsons  on  Contracts,  vol.  1,  p.  393  ; 
Watkins  agt.  Baird,  6  Mass.  R.,  506 ;  Strong  agt.  Grannit 
et  al.,  26  Barb.,  122;  15  Johns.,  256;  Richards  agt.  Vander- 
poel,  1  Daly,  71 ;  1  Cow.  Tr.,  264 ;  5  Hill,  157;  Evans  agt. 
Begleys,  2  Wend.,  343  ;  Forshay  agt.  Ferguson,  5  Hill,  154). 
VOL.  XLIII  23 
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Blumensteil  <&  Hirsch,  for  respondents,  made  and  argued 
the  following  points : 

I.  Conceding  that  the  attorneys  had  no  Bright  to  issue  the 
execution,  and  that  the  process  was  void,  the  defendants  are 
not  liable  for  such  alleged  illegal  or  unauthorized  act  ( Welsh 
agt.  Cochran,  63  N.  Y.,  181 ;  Clark  agt.  Woodruff,  83  N. 
Y.,  518-535  ;  Braso  agt.  Worth,  40  Barb.,  654 ;  Seymour 
agt.  Wyckoff,  10  N*  Y.,  213  ;  Fox  agt.  Jackson,  8  Barb.,  355). 

II.  The  plaintiff  expressly  stipulated  away  his  right  to  sue 
or  hold  the  defendants  liable. 

FKEEDMAN,  J.  —  The  stipulation  was  not  a  bar  to  the  action. 
The  uncontradicted  testimony  showed  that  the  plaintiff  signed 
under  compulsion,  while  restrained  of  his  liberty  under  a 
process  illegally  issued,  and  upon  being  told  by  the  deputy 
sheriff,  that  unless  he  signed  he  would  have  to  stay  in  jail  a 
long  time.  It  was  therefore  void  for  duress. 

Upon  the  proofs  adduced  by  the  plaintiff,  taken  in  connec- 
tion with  the  concession  made  by  the  defendants,  that  the 
execution  against  the  person  of  the  plaintiff  was  issued  without 
warrant  in  the  law,  the  complaint  was  improperly  dismissed. 
The  evidence  fully  established  that  in  the  action  of  Rowe  et  al. 
agt.  Guilleaume,  the  attorneys  who  issued  the  execution  against 
the  person  of  the  plaintiff  in  this  action  acted  as  such  attorneys 
all  through  this  litigation  before  and  after  judgment  for  the 
plaintiff  in  that  action.  This  was  sufficient  to  make  the  said 
attorneys  prima  facie  the  agents  of  the  defendants  in  this 
action,  for,  unless  restricted,  an  attorney  has  plenary  power  in 
the  prosecution  of  a  suit  to  judgment  and  execution,  and  in 
these  respects  his  acts  bind  and  conclude  his  client  (Newberry 
agt.  Lee,  3  Hill,  523).  In  such  a  case  the  authority  may  be 
deduced  from  the  nature  of  the  employment  which  is  to 
•collect  the  claim  by  legal  process,  and  the  principles  of  law 
•which  regulate  the  relation  of  attorney  and  client  are  the 
same  as  those  which  regulate  principal  and  agent.  As  a  gen- 
eral rule  a  principal  is  liable  for  such  wrong  of  his  agent  as  is 
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committed  in  the  course  of  his  employment  and  for  the  benefit 
of  his  principal,  and  this  is  so,  although  no  express  command 
or  priority  is  proven.  (Fishkill  Savings  Institution  agt.  The 
National  Bank  of  Flshkill,  80  N.  Y.,  162.)  And  an  act 
which  is  adopted  as  a  means  of  accomplishing  the  object  of 
his  agency,  cannot  well  be  extrinsic  to  the  agent's  employment. 

It  is  only,  therefore,  when  after  having  issued  execution,  the 
attorney  undertakes  to  give  special  directions  for  its  enforce- 
ment in  a  manner  not  warranted  by  the  language  of  the  writ 
or  for  which  the  officer  executing  the  writ  may  justly  decline 
to  take  the  responsibility  in  the  absence  of  indemnity,  as  in 
Averill  agt.  Williams  et  al.  (4  Denio,  295),  and  Welsh  et  al, 
agt.  Cockburn,  et  al.  (63  N.  Y.,  181),  that  the  client  can  only 
be  held  upon  poof  of  special  authority  to  the  agent,  express 
or  implied,  or  of  subsequent  ratification  with  knowledge  of 
the  facts. 

In  the  case  at  bar  no  facts  were  developed  sufficient  to  take 
the  case  out  of  the  general  rule,  and  the  judgment  and  order 
should  therefore  be  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

SEDGWICK,  C.  J.  and  RUSSELL,  J.,  concurs. 


K".  Y.  COMMON  PLEAS. 
WILLIAM  C.  THAYEK  agt.  CHARLES  HOLLANT>. 

Costs —  Counter-claim — Dismissal  of  complaint — Prevailing  party  —  Who  is 
entitled  to  costs. 

Where,  in  an  action  in  which  a  counter-claim  was  interposed,  the  com- 
plaint was  dismissed,  and  no  recovery  was  had  upon  the  counter-claim, 
the  plaintiff  should  not  b.e  awarded  costs  upon  the  dismissal  of  the 
counter-claim  and  have  such  costs  offset  against  the  costs  that  follow 
the  dismissal  of  the  complaint;  the  final  judgment,  and  not  the  result 
of  the  contest  over  some  of  the  questions  in  controversy  determining 
the  right  to  costs. 

Special  Term,  May,  1882. 
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Abbott  Brothers,  for  plaintiff. 
Kelly  <&  McRae,  for  defendant. 

YAN  HOESEN,  J.  —  The  complaint  was  dismissed,  and  the 
defendant  is  the  prevailing  party  as  to  the  cause  of  action 
which  constituted  plaintiff's  claim.  The  right  of  defendant  to 
recover  costs  follows  as  a  matter  of  course.  The  plaintiff 
insists,  however,  that  he  is  entitled  to  costs  against  defendant, 
inasmuch,  as  no  recovery  was  had  upon  the  counter-claim,  and 
that  the  costs  that  follow  the  dismissal  of  the  complaint 
should  be  offset  against  the  costs  that  ought,  as  he  contends, 
to  be  awarded  to  him  upon  the  dismissal  of  the  counter-claim. 
The  counter-claim  was  withdrawn,  not  dismissed ;  but  even 
if  there  had  been  a  dismissal  the  plaintiff  would  have  no 
right  to  costs.  There  is  one  case,  and  only  one  (Kalt  agt. 
Liquot,  3  Abb.,  190),  that  gives  color  to  the  plaintiff's  preten- 
sion, but  long  ago  the  court  of  common  pleas  in  Crane  agt. 
Holcomb  (2  Hilton,  271),  refused  to  follow  it.  In  Kalt  agt. 
lAquoty  which  was  an  action  ex  contractu,  the  plaintiff  estab- 
lished his  claim  in  part,  and  the  defendant  established  his  coun- 
ter-claim in  part,  so  that  the  plaintiff's  damages  were  less  than 
fifty  dollars,  but  nevertheless  the  court  refused  to  give  the 
defendant  the  costs  of  the  action,  and  held  that  as  the  plaintiff 
was  entitled  to  costs  as  the  prevailing  party  upon  his  claim, 
and  the  defendant  to  costs  as  the  prevailing  party  upon  his 
counter-claim,  it  was  equitable  that  the  defendant's  costs 
should  be  set  off  against  the  plaintiff's.  As  was  said  in 
Krane  agt.  Holcomb,  no  warrant  for  this  practice  can  be  found 
in  the  Code.  Costs  go  to  the  plaintiff  when  he  recovers 
judgment  upon  the  cause  of  action  set  up  in  his  complaint. 
Then  he  is  the  prevailing  party.  If  an  offset,  equal  to  or 
greater  than  the  amount  of  his  claim  is  established,  he  is  not 
the  prevailing  party,  though  he  conclusively  prove  his  entire 
cause  of  action.  The  defendant  prevails  when  he  defeats  the 
plaintiff's  claim,  whether  by  establishing  a  counter-claim  larger 
than  the  plaintiff's  claim,  or  by  disproving  the  plaintiff's 
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demand.  Costs  follows  the  judgment.  The  party  in  whose 
favor  judgment  is  to  be  entered  is  the  prevailing  party,  and 
is  —  except  in  actions  cognizable  by  a  justice  of  the  peace  — 
entitled  to  the  costs.  If  the  plaintiff  fails  to  make  out  his 
case,  the  defendant  is  entitled  to  judgment.  It  matters  not 
that  the  defendant  has  failed  to  establish  the  counter-claim 
that  he  has  set  up  —  he  is  still  entitled  to  judgment  and  to 
costs  if  the  plaintiff  does  not  get  a  judgment.  If  Kalt  agt. 
Liquot  were  the  law,  it  would  be  necessary  to  set  off  the 
costs  in  every  case  in  which  the  defendant  proved  a  counter- 
claim, though  the  plaintiff  should  prevail  in  the  action  and 
recover  judgment  for  hundreds  of  thousands  of  dollars. 
Such  a  construction  of  the  Code  would  be  a  surprise  to  the 
profession.  The  common  sense  of  the  bar  recognizes  the  fact 
that  the  prevailing  party  is  he  in  whose  favor  the  final  judg- 
ment goes.  The  final  judgment,  not  the  result  of  the  contest 
over  some  of  the  questions  in  the  controversy,  determines  the 
right  to  costs. 

The  case  was  difficult  and  extraordinary,  and  the  defendant 
should  have  an  allowance  of  $150. 


SUPKEME  COURT. 
THEKESB  SCHULTZ  agt.  THEODORE  SCHULTZ. 

Husband  and  wife  —  Wife  may  maintain  action  against  her  husband  for  a/n 
assault  and  battery— Laws  of  1860,  chapter  90;  Laws  of  1862,  chapter 
346;  Code  of  Civil  Procedure,  section  549. 

Under  the  acts  of  1860  and  1862,  in  relation  to  married  women  (Laws  of 
1860,  chap.  90;  Laws  of  1862,  chap.  346),  a  wife  may  bring  an  action 
against  her  husband  for  damages  for  assault  and  battery,  and  in  such 
action  the  husband  may  be  arrested  and  held  to  bail  (DAVIS  P.  J. ,  dis- 
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Before  DAYIS,  P.  «/.,  BKADY  and  DANIELS,  JJ. 
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BRADY,  J.  —  This  is  an  action  for  assault  and  battery ;  the 
parties  are  husband  and  wife.  There  is  no  doubt  that  the 
papers  presented  upon  the  motion  contain  a  sufficient  state- 
ment of  the  cause  of  action,  and  the  question  is,  therefore, 
whether  the  defendant,  being  the  husban  d  of  the  plaintiff,  can 
be  arrested  and  held  to  bail  in  such  an  action  as  this. 

The  Code  (sec.  549,  sitbdiv.  2),  authorizes  the  commence- 
ment of  an  action  to  recover  damages  for  a  personal  injury, 
and  the  granting  of  an  order  of  arrest  therein  generally,  con- 
taining no  provision  as  to  the  suitor  who  asks  for  the  remedy. 
It  presents  nothing,  therefore,  upon  the  question  suggested. 
There  is  nothing,  either,  contained  in  the  acts  of  1848  and 
1849  in  relation  to  married  women  (see  laws  of  those  years), 
bearing  upon  the  subject  here  to  be  discussed. 

In  1860,  however,  an  act  was  passed  by  the  legislature  (see 
laws  of  that  year,  p.  159),  which  seems  to  be  an  independent 
act,  having  no  relation  whatever  to  the  acts  of  1848  and  1849. 
It  was  provided  by  section  7,  as  follows :  "  And  any  married 
woman  may  bring  and  maintain  an  action  in  her  own  name 
for  damages  against  any  person  or  body  corporate  for  any 
injury  to  her  person  or  character,  the  same  as  if  she  were 
sole."  That  section  was  amended  by  an  act  passed  in  1862 
(see  laws  of  that  year,  chap.  346),  but  not  in  respect  to  the 
provision  relating  to  her  right  to  bring  an  action,  as  provided 
by  the  act  of  1860. 

These  acts  in  express  terms,  therefore,  conferred  the  right 
and  they  were  acts  that  treated  of  the  property  and  rights  of  a 
married  woman  as  if  feme  sole  and  unmarried,  to  maintain  an 
action  against  any  person  for  any  injury  to  her  person  or 
character.  And  it  was  declared  in  both  acts  that  the  money 
received  upon  the  settlement  of  any  such  action  should  be  her 
sole  and  separate  property.  There  are  some  adjudications 
which  are  supposed  to  have  interpreted  the  intention  of  the 
legislature,  in  regard  to  and  the  effect  of  the  provision  referred 
to  in  the  statutes  of  1860  and  1862,  which  are  not  in  harmony. 

In  the  case  of  Freethy  agt.  Freethy  (reported  in  42  Barb., 
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641),  it  was  decided  that  a  wife  could  not  maintain  an  action 
against  her  husband  to  recover  damages  for  slander  uttered  by 
him,  and  it  was  declared  that  the  legislature  did  not  intend 
by  the  laws  of  1862  to  which  reference  has  been  made,  to 
change  the  common-law  rule  as  to  the  disability  of  husband 
and  wife  to  sue  each  other  at  law.  It  was  admitted  in  that 
case  that  the  words  "  any  person  "  in  the  acts  of  1860  and 
and  1862  were  very  comprehensive,  and  might,  in  a  proper 
case,  be  held  to  include  a  husband,  but  it  was  said  that  the 
question  was,  "  whether  in  view  of  all  that  the  act  contains, 
and  of  all  the  surrounding  circumstances,  we  can  infer  that 
the  legislature  intended  that  a  wife  might  bring  such  an 
action,  and  further,  if  the  words  necessarily  included  the  hus- 
band, we  should  not  be  at  liberty  to  say  that  they  were 
inoperative."  But  the  court  said,  "  as  they  do  not  it  is  our 
duty  to  ascertain,  if  we  can,  whether  the  legislature  meant  to 
include  suits  against  him." 

This  is  a  very  well  considered  case,  but  it  is  supposed  that 
devotion  to  the  rigorous  rule  of  the  common  law  governing 
the  relation  of  husband  and  wife  controlled  the  learned 
justice,  and  influenced  his  decision.  He  is  not  the  only 
learned  writer  who  has  yielded  to  the  influence  of  that  same 
emotion,  and  thus  circumscribed  the  objects  and  purposes  of 
the  acts  of  1848,  1849,  1860  and  1862. 

In  the  case  of  Logendyke  agt.  LogendyTce  (reported  in  44 
Barb.,  366),  it  was  held  that  a  married  woman  could  not  sue 
her  husband  in  an  action  for  assault  and  battery.  The  learned 
justice  delivering  the  opinion  in  that  case  commenced  by 
saying  that  it  was  conceded  by  counsel  that  by  the  rules  of 
the  common  law  husband  and  wife  could  not  sue  each  other 
in  a  civil  action,  and  that  the  question  presented  was  whether 
that  right  had  been  conferred  by  the  statutes  of  1860  and 
1862,  to  which  reference  has  been  made.  It  was  said  also,  in 
that  case,  that  the  right  to  sue  the  husband  in  an  action  for 
assault  and  battery  might,  perhaps,  be  covered  under  the 
literal  language  of  the  section,  but  the  learned  justice  said 
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that  he  thought  that  such  was  not  the  meaning  and  intention 
of  the  legislature,  and  should  not  be  the  construction  given  to 
the  act,  for  certain  reasons  which  he  assigned  —  one  of  which 
was  that  it  was  contrary  to  the  policy  of  the  law  and  destruc- 
tive of  that  conjugal  union  and  tranquillity  which  it  has 
always  been  the  object  of  the  law  to  guard  and  protect.  And 
he  said  that  the  act  of  1862  conferred  the  power  to  sue  and 
be  sued  in  somewhat  broader  terms  than  those  contained  in 
the  act  of  1860,  but  not  in  the  manner  he  thought,  to  lead  to 
the  implication  that  the  husband  was  intended  to  be  permitted 
to  be  sued  by  the  wife  for  injuries  to  her  person  and  charac- 
ter, as  in  an  action  for  assault  and  battery  or  slander. 

It  is  not  regarded  as  discourteous  to  say  that  the  illtreat- 
ment  of  the  wife  by  the  husband,  which  consists  in  the 
violence  of  an  assault  and  battery,  is  more  destructive  to 
conjugal  union  and  tranquillity  than  the  declaration  of  a  right 
in  the  wife  to  maintain  an  action  against  her  husband  for  an 
assault  and  battery  upon  her  would  be.  It  is  not  at  all 
unlikely  that  it  would  operate  as  a  restraint  upon  militant 
husbands  disposed  to  indulge  in  such  evidence  of  conjugal 
union  and  tranquillity. 

No  husband  either  by  the  laws  of  God  or  man,  in  any 
civilized  community,  has  the  right  to  abuse  his  wife,  although 
it  was  perhaps  recognized  in  earlier  times  as  a  principle  of 
the  Saxon  law,  and  was  as  contemptible  as  it  was  barbarous. 
But  that  view  no  longer  prevails.  If  the  husband  be  disposed 
to  indulge  in  violence  against  his  wife  he  should  be  restrained 
by  all  the  rules  designed  to  prevent  brutality.  This  class  are 
the  only  persons  who  would  be  affected  by  the  enunciation  of 
the  right  of  a  wife  to  maintain  such  an  action.  Men  who 
have  no  kindred  propensities  would  not  fail  to  recognize  the 
rule  as  a  just  one.  It  would  be  a  condemnation  of  barbarous 
acts,  as  well  as  an  expression  of  the  right  to  indemnity  for 
their  commission. 

In  the  case  of  Perkins  agt.  Perkins  (reported  in  62  N.  Y., 
531)  it  was  declared  that  a  husband  could  not  maintain  an 
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action  at  law  against  his  wife  to  recover  pay  for  services 
rendered,  no  more  than  he  could  before  the  acts  under  con- 
sideration were  passed.  The  learned  justice  who  delivered 
the  opinion  in  that  case  exhibited  his  devotion  to  the  common 
law  doctrine  which  prevailed  in  this  State  prior  to  the  passage 
of  the  acts  mentioned.  He  said  that  "  at  common  law  the 
husband  and  wife,  when  married,  became  one  person."  The 
very  being  or  legal  existence  of  a  woman  was  by  the  common 
law  suspended  during  the  marriage,  or  at  least  was  incorporated 
and  consolidated  into  that  of  the  husband  under  whose  wing 
and  protection  she  performs  every  act. 

It  may  not  be  improper  to  say  that  she  could  not  derive 
any  particular  benefit  from  being  under  the  wing  and  protec- 
tion of  a  husband  who  commits  an  assault  and  battery  upon 
her.  It  may  possibly  be  that  the  husband,  in  performing 
such  an  act,  designed  to  exercise  in  anticipation  all  the  privi- 
leges that  might  be  assumed  by  any  man  over  a  woman,  and 
by  committing  it  to  anticipate  as  well  a  similar  act  by  any 
other  person,  and  from  the  proud  consciousness  of  being  the 
absolute  possessor  of  the  woman  to  whom  he  was  united  by 
the  marriage  tie.  It  may  possibly  be  that  this  incorporation 
and  consolidation  spoken  of  is  of  such  a  character  that  any 
husband  beating  his  wife  must  necessarily  beat  himself.  This 
is  certainly  a  logical  result. 

These  statutes,  it  was  also  declared,  were  in  derogation  of 
the  common  law,  and  were  to  be  construed  with  reference  to 
that  law  as  it  existed  when  they  were  passed.  The  answer  to 
this  is,  the  object  of  these  statutes  was  to  invade  the  common 
law,  and  dispel  it,  which  they  have  successfully  done.  If  the 
common  law  was  to  be  preserved,  then  it  was  not  necessary  to 
pass  any  statutes  in  reference  to  the  subject.  The  statutes 
were  presumably  intended  to  overcome  in  many  respects  the 
disability  which  the  common  law  had  created,  and  to  remove 
the  impediments  by  which  married  women  were  surrounded 
and  their  rights  subverted.  The  learned  justice  admits  that 
the  statute  of  1 862  conferred  in  general  terms  uoon  a  married 
VOL.  LXIII  24 


186  NEW  YORK  PRACTICE  REPORTS. 

Schultz  agt.  Schultz. 

woman  the  power  t:>  sue  and  be  sued,  in  all  matters  having 
reference  to  her  sole  and  separate  property,  and  also  to  recover 
damages  for  injuries  to  her  person,  which  damages,  he  stated, 
prior  to  the  passage  of  the  act  belonged  to  her  husband. 
Then  giving  evidence  of  the  influence  upon  his  mind  of  the 
rules  of  the  common  law,  to  which  he  so  frequently  refers,  he 
concluded  by  saying  that  until  the  highest  court  of  review 
should  determine  otherwise,  he  felt  bound  to  hold  that  the 
unity  of  person  created  by  the  marriage  contract  between  the 
husband  and  wife  had  been  no  further  severed  than  the 
statutes,  in  express  terms  or  by  necessary  implication,  had 
effected  that  purpose. 

It  is  respectfully  insisted  that  the  statute  of  1862  conferred 
in  express  terms  the  right  to  maintain  an  action  against  any 
person  for  a  personal  injury  and  by  implication,  if  implica- 
tion was  necessary,  to  be  invoked  against  her  husband,  who 
has  no  more  right  to  beat  her  than  a  stranger.  The  marriage 
tie  conferred  no  such  power,  no  such  right  and  no  such  privi- 
lege. It  is,  on  the  contrary,  founded  or  supposed  to  be  if  not 
in  fact  upon  the  proposition  of  love  and  affection,  which 
would  not  only  repudiate  but  look  with  abhorrence  upon  any 
such  treatment. 

In  the  case  of  Berdell  agt.  Parkhurst  (reported  in  19  Hun, 
358),  however,  it  was  held,  in  the  second  district,  that  a  hus- 
band might  maintain  an  action  at  law  against  his  wife  to 
recover  property  belonging  to  him  which  had  been  forcibly 
seized  and  carried  away  by  her.  The  learned  justice  who 
delivered  the  opinion  in  that  case  said,  "the  plaintiff  is 
entitled  to  his  own  property  and  so  is  his  wife.  He  can 
bring  an  action  for  a  conversion  against  anyone  who  violates 
his  right  to  have  and  possess  his  own  property,  unless  his 
wife  be  a  person  excepted  by  the  relation  of  husband  and 
wife.  She  has  the  same  right  of  action  against  all  trespassers, 
unless  her  husband  is  the  sole  exception."  And  he  further 
said :  "  It  has  been  decided  that  a  wife  cannot  sue  her  hus- 
band for  slander,  nor  for  assault  and  battery,  nor  for  wages," 
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referring  to  the  cases  which  have  been  cited  herein  and  criti- 
cised ;  and  also  the  case  of  Shuttleworth  agt.  Winter  (55  N. 
Y.,  628),  which  has  no  bearing  upon  the  subject  under  con- 
sideration. No  reference  is  otherwise  made  to  the  acts  of 
1860  and  1862  in  the  opinion  of  the  court. 

In  the  case  of  Jamieson  agt.  Jamieson  (reported  in  11  Hun, 
38,  and  decided  in  this  district  and  in  this  court)  it  was  held 
that  in  an  action  by  a  wife  for  a  limited  divorce  on  account 
of  cruel  and  inhuman  treatment  by  her  husband,  an  order  of 
arrest  could  be  maintained  under  section  179  of  the  Code, 
and  there  is  no  substantial  difference  between  that  section 
and  section  549  of  the  Code  of  Civil  Procedure,  to  which 
reference  has  been  made.  They  both  provide  for  orders  of 
arrest  in  actions  for  a  personal  injury.  The  learned  justice 
who  delivered  the  opinion  in  that  case  said  that  the  relief  in 
the  action  must  be  strictly  equitable,  but  that  there  was  nothing 
inconsistent  between  that  fact  and  the  fact  that  the  action 
was  for  an  injury  to  the  person.  That  the  cause  of  action 
as  alleged,  and  as  required  by  the  title  relating  to  divorces  of 
the  kind  sought,  sprang  out  of  direct  personal  injury  by  the 
husband  of  his  wife,  which  must  be  of  such  a  character  as  to 
prove  cruel  and  inhuman  treatment,  or  such  conduct  on  his 
part  as  to  render  it  unsafe  and  improper  for  her  to  cohabit 
with  him.  And  further,  that  upon  the  facts  alleged  the  acts 
of  the  husband  were  in  part  criminal  assaults  and  batteries 
frequently  repeated,  and  which  inflicted  serious  injuries  upon 
the  person  of  the  plaintiff,  which  injuries  gave  her  the  right 
of  action  for  the  remedy  which  she  pursued,  and  that  her 
cause  of  action  might  be  properly  described  in  the  language 
of  the  Code  as  one  of  pure  injury  to  the  person.  If  so,  the 
right  of  arrest  against  the  defendant  was  given  by  section 
179  of  the  Code,  on  showing  that  the  cause  of  action  existed 
in  the  manner  described.  This  case,  therefore,  decides  that 
in  an  action  equitable  in  its  character,  resort  might  be  had  to 
a  provision  relating  to  actions  at  law  for  an  injury  to  the 
person,  to  secure  the  application  of  a  provisional  remedy, 
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namely,  the  right  to  arrest,  and  as  the  right  to  arrest  is  predi- 
cated in  that  case  of  the  assaults  and  batteries  committed, 
and  which  could  not  be  resorted  to  except  in  an  action  relat- 
ing to  them,  no  difference  in  principle  is  discovered  between 
that  action  and  the  present,  except  in  the  prayer  for  judg- 
ment. 

In  an  action  for  limited  divorce,  the  plaintiff,  if  successful, 
would  obtain  a  decree  of  separation  and  also  a  money  judg- 
ment directing  the  support  and  maintenance  of  the  wife. 
The  court  would  in  euch  a  case  order  the  payment  of  a  sum 
of  money  for  the  support  and  maintenance  of  the  wife,  unless 
there  was  some  special  circumstance  in  the  case  which  would 
prevent  such  a  decree.  The  legislature  did  not  fail  in  the 
laws  passed  in  1848  and  1849  to  exclude  the  husband  from 
transactions  with  which  it  was  deemed  just  or  proper  he  should 
not  be  connected,  and  it  was  accordingly  provided  that  any 
married  woman  might  take  by  gift,  grant,  devise  or  bequest 
from  any  person  other  than  her  husband,  and  hold  to  her  own 
use,  &c.  If  the  words  other  than  her  husband  had  not  been 
inserted  the  act  would  have  authorized  the  gift  or  grant  from 
the  husband  directly,  and  this  was  foreseen  and  prevented 
because  it  was  not  then  so  intended.  In  the  act  of  1860, 
(supra),  by  the  seventh  section  the  right  was  given  to  any  mar- 
ried woman  to  sue  and  be  sued  on  all  matters  having  relation 
to  her  property  which  might  be  her  sole  and  separate  property, 
or  which  might  thereafter  come  to  her  by  descent,  devise, 
bequest  or  the  gift  of  any  person  except  her  husband,  in  the 
same  manner  as  if  she  were  sole  /  but  in  the  amendatory  act 
of  1862  (supra),  the  words  except  her  husband  were  omitted, 
thus  removing  all  restrictions  and  giving  a  right  unlimited. 
These  features  of  legislation  in  the  state  on  the  subject  of  a 
married  woman's  disabilities  arising  from  the  strict  rules  of 
the  common  law,  are  referred  to  only  for  the  purpose  of 
showing  that  when  the  husband  was  to  be  excepted  from  the 
provisions  expressed,  it  was  so  declared.  The  legislature, 
therefore,  proclaimed  its  own  intention  in  its  own  form. 
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Nothing  of  this  kind  was  done  in  conferring  upon  a  married 
woman  the  right  to  sue  and  be  sued,  and  if  any  argument  is 
to  be  indulged  on  the  question  of  intention,  then  the  result  is 
in  favor  of  the  proposition  that  the  husband  was  not  to  enjoy 
amenity  from  arrest  in  any  action  the  wife  might  bring  against 
him  in  which  the  right  to  arrest  was  allowed.  But  without 
pursuing  this  subject  further,  it  is  considered  quite  sufficient 
to  say  that  the  language  of  the  statute  is,  as  conceded  by  some 
of  the  learned  judges  to  whose  opinions  reference  has  been 
made,  quite  comprehensive  enough  to  include  the  husband  as 
one  of  the  persons  against  whom  the  wife  may  bring  an  action 
for  an  assault  and  battery,  and  who  has  been  relieved  from 
liability  under  the  language  of  the  statute  only  by  judicial 
resort  to  what  is  declared  to  have  been  the  intention  of  the 
legislature  on  the  subject.  To  allow  the  right  in  an  action  of 
this  character,  in  accordance  with  the  language  of  the  statute, 
would-  be  to  promote  greater  harmony  by  enlarging  the  rights 
of  married  women  and  increasing  the  obligations  of  husbands 
by  affording  greater  protection  to  the  former,  and  by  enforcing 
greater  restraint  upon  the  latter  in  the  indulgence  of  their  evil 
passions.  The  declaration  of  such  a  rule  is  not  against  the 
policy  of  the  law.  It  is  in  harmony  with  it,  and  calculated  to 
preserve  peace,  and  in  a  great  measure  prevent  barbarous  acts, 
acts  of  cruelty  regarded  by  mankind  as  inexcusable,  con- 
temptible, detestable. 

It  is  neither  too  early  nor  too  late  to  promulgate  the  doc- 
trine that  if  a  husband  commits  an  assault  and  battery  upon 
his  wife  he  may  be  held  responsible  civilly  and  criminally  for 
the  act,  which  is  not  only  committed  in  violation  of  the  laws 
of  God  and  man,  but  in  direct  antagonism  to  the  contract  of 
marriage,  its  obligations,  duties,  responsibilities  and  the  very 
basis  on  which  it  rests.  The  rules  of  the  common  law  on 
this  subject  have  been  dispelled,  routed  —  and  justly  so  —  by 
the  acts  of  1860  and  1862.  They  are  things  of  the  past 
which  have  succumbed  to  more  liberal  and  more  just  views, 
like  many  other  doctrines  of  the  common  law,  which  could 
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not  stand  the  scrutiny  and  analysis  of  modern  civilization. 
They  have  gone  to  that  bourne  from  which  no  traveler 
returns  ;  where  they  must  rest  forever,  undistinguished  by  a 
single  tear  shed  over  their  departure.  The  order  appealed 
from  should  therefore  be  affirmed,  with  ten  dollars  costs  and 
disbursements. 

DANIELS,  J.,  concurs. 

DAVIS,  P.  J,  (dissenting).  —  Several  authorities  cited  by  my 
learned  brother  BRADY  show  that  it  has  been  adjudicated  by 
the  supreme  court  of  this  state  that  actions  of  assault  and 
battery  and  of  slander  cannot  be  brought  by  a  wife  against 
her  husband.  Those  adjudications  necessarily  involved  the 
construction  of  the  statute  under  which  the  right  to  bring 
such  an  action  is  now  claimed.  I  think  they  should  be 
accepted  by  us  (after  they  have  stood  unreversed  for  so  many 
years),  until  the  question  is  otherwise  decided  by  the  court  of 
last  resort.  There  was  nothing  in  conflict  with  those  decisions 
in  holding,  as  this  court  did,  that  in  an  equitable  action  for 
limited  divorce  on  the  ground  of  cruel  and  inhuman  treat- 
ment, rendering  it  unsafe  for  the  wife  to  live  with  her  hus- 
band, he  could,  on  a  proper  case  shown,  be  arrested  and  held 
to  abide  the  judgment,  because  the  nature  of  the  action  was 
one  for  injury  to  the  person.  The  order  of  arrest  in  such 
case  was  in  lieu  of  the  old  writ  of  ne  exeat,  by  which  the 
court  of  chancery  held  the  husband  to  await  its'  judgment 
within  the  jurisdiction  of  the  court. 

I  heartily  concur  in  the  unbounded  detestation  of  wife- 
beaters  which  my  brother  BRADY  has  so  forcibly  expressed ; 
and  I  think  the  legislature  might  well  provide  a  carefully 
prepared  statute  giving  direct  personal  remedies  by  suit  in 
such  cases ;  but  the  courts  have  decided  that  that  has  not  yet 
been  done,  and  the  doctrine  stare  decisis  requires  us  to  leave 
to  the  court  of  appeals  or  to  the  legislature  the  gallant  duty 
of  setting  the  law  free  to  redress  by  civil  actions  all  the 
domestic  disputes  of  husband  and  wife,  whether  committed 
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by  unbridled  tongues  or  angry  blows.  Their  rights,  however, 
to  such  redress  ought,  I  think,  to  be  mutual ;  and  to  have  due 
regard  to  the  fact  that  many  acts,  words  and  things  that 
would  be  assaults  and  batteries  and  slanders  between  other 
persons,  have  no  such  character  between  husbands  and  wives. 
And  perhaps  some  provision  should  be  made  allowing  reason- 
able opportunities  for  the  restoration  of  domestic  peace  by 
amicable  settlements,  free  from  the  liens  of  litigious  attorneys. 
I  must,  therefore,  in  the  present  state  of  things,  dissent  from 
the  conclusion  of  my  brethren. 


SUPKEME  COUET. 

ALFRED  F.  CROSS  and  HENRY  E.  BEGWELIN,  appellants,  agt. 
HOLLAND  B.  WILLIAMS,  late  sheriff  of  Steuben  county, 
respondent. 

Sheriff — Executions  —  Action  against  a  sheriff  for  a  false  return — What 
may  be  set  up  as  a  defense. 

In  an  action  against  a  sheriff  for  an  alleged  false  return  (of  no  property) 
the  sheriff  gave  evidence  tending  to  show  that  before  the  plaintiff's 
execution  was  received,  his  other  executions  had  been  delivered  to  him 
upon  prior  judgments  for  an  amount  exceeding  the  value  of  the  prop- 
erty, the  title  to  which  was  claimed  by  plaintiffs  to  be  in  Cross 
against  whom  the  executions  were  issued.  The  three  executions  were 
all  returned  on  the  same  day  before  either  of  them  had  run  out.  It 
was  not  shown  that  the  sheriff  had  collected  anything  on  either  of  them  : 

Held,  that  if  the  sheriff  made  a  fair  honest  effort  to  determine  whether 
Cross  had  any  property  on  which  he  could  levy  and  could  not  find  it, 
he  was  justified  in  making  his  return. 

Held,  also,  that  the  sheriff  would  have  been  bound  to  apply  the  avails  of 
the  property  to  the  payment  of  his  several  executions  in  the  order  of 
their  priority. 

Held,  further,  that  the  law  in  regard  to  calling  a  sheriff's  jury  was  not 
applicable  to  this  case. 

Fourth  Department,  General  Term,  April,  1881. 
Before  TALCOTT,  P.  J.,  SMITH  and  HARDIN,  JJ. 
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APPEAL  from  a  judgment,  entered  on  a  verdict  rendered  at 
the  Steuben  circuit,  in  an  action  brought  to  recover  damages 
against  the  defendant,  as  sheriff  of  Steuben  county,  for  a 
false  return  (of  no  property)  of  an  execution,  directing  the 
sheriff  to  levy  $181.42  damages  and  costs,  with  interest  from 
June  6,  1876,  besides  sheriff's  fee,  &c.,  and  returned  by  him 
unsatisfied. 

D.  M.  Page,  for  appellant,  cited  Paton  agt.  Westervelt, 
(2  Duer,  362)  ;  Tenon  agt.  Crowder  (2  Cos.  &  P.,  356)  ; 
Johnson  agt.  Reilly  (59  How.  Pr.,  354)  ;  Horton  agt.  Hen- 
dershott  (1  Hill,  118)  ;  Handly  agt.  Greene  (15  Barb.,  601)  ; 
Stebbin  agt.  Cooper  (4  Denio,  191). 

I.  W.  Nea/r,  for  respondent,  cited  Watson  agt.  Brennan 
(66  N.  Y.,  621)  ;  Code  of  Civil  Procedure,  sec.  102  ;  Wehle 
agt.  Connor  (69  N.  Y.,  546)  ;  Gains  agt.  Downes  (Harper 
\So.  Car.'],  49)  ;  Smith  agt.  Hogan  (4  Ala.,  93)  ;  HopTcins 
agt.  Grinnell  (28  Barb.,  537)  ;  Murphy  agt.  People  (4  Hun, 
102)  ;  McFadden  agt.  Kinysbury  (11  Wend.,  667)  ;  J/wra- 
/6ra?  agt.  Bowne  (Anthm.,  N.  P.,  40)  ;  Tuker  agt.  TFafeA 
(17  Jto.,  160,  165)  ;  Spiers  agt.  Willson  (4  Cranch,  398). 


SMITH,  «7!  —  The  action  is  for  an  alleged  false  return  of 
nulla  lona  to  an  execution,  issued  to  the  defendant  as  sheriff 
upon  a  judgment  in  favor  of  the  present  plaintiffs  against 
James  B.  Cross.  There  was  a  conflict  of  evidence  on  the 
trial  as  to  whether  certain  personal  property  which  the 
plaintiffs  claimed  belonged  to  Cross,  was  in  fact  his,  or 
whether  he  had  parted  with  the  title  to  it.  That  question 
was  submitted  to  the  jury.  The  defendant  gave  evidence 
tending  to  show  that  before  the  plaintiffs  execution  was 
received  by  him,  two  other  executions  had  been  delivered  to 
him  upon  prior  judgments  against  Cross,  for  an  amount 
exceeding  the  value  of  the  above  mentioned  property,  the 
title  to  which  was  claimed  by  the  plaintiffs  to  be  in  Cross. 
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It  appeared  that  those  executions,  as  well  as  the  plaintiffs, 
were  returned  nulla  bona  on -June  10,  1876,  before  either  of 
them  had  run  out.  It  was  not  shown  that  the  defendant  had 
collected  anything  on  either  of  them.  The  judge  instructed 
the  jury  that  if  they  should  find  that  the  property  belonged 
to  Cross,  they  were  then  to  inquire  whether  the  defendant 
made  a  fair,  honest  effort  to  determine  whether  Cross  had  any 
property  on  which  he  could  levy,  and  that  if  he  made  such 
effort  to  discover  property  and  could  not  find  it,  he  was  justi- 
fied in  making  his  return.  He  also  charged  that  if  Cross 
owned  the  property  the  plaintiffs  were  only  entitled  to  recover 
such  amount  as  would  have  remained  after  applying  the 
proceeds  of  the  property  to  the  satisfaction  of  the  prior 
executions.  To  the  last  proposition  the  plaintiffs  excepted. 
The  plaintiff's  counsel  asked  the  judge  to'  charge  the  jury 
in  regard  to  the  law  in  respect  to  the  sheriff  calling  a  jury ; 
also,  that  having  returned  the  execution  on  the  tenth  of  June, 
the  sheriff  could  have  levied  on  the  property  without  being 
charged  with  the  duty  of  applying  it  on  the  prior  execution, 
also,  that  the  prior  executions  constitute  no  defense  until  the 
property  is  absorbed  by  a  levy  and  sale  under  them.  Each 
request  was  declined,  and  the  plaintiffs  duly  excepted. 

We  are  of  the  opinion  that  there  is  no  merit  in  either  of 
the  exceptions.  The  sheriff  could  have  been  bound  to  apply 
the  avails  of  the  property  to  the  payment  of  the  several 
executions  in  the  order  of  their  priority.  The  case  would 
have  been  different,  if  when  he  returned  the  prior  executions, 
he  had  retained  that  of  the  plaintiffs,  and  property  of  the 
judgment  debtor  had  then  or  subsequently  been  in  his  hands. 
That  was  the  case  in  Paton  agt.  Westervelt  (2  Duer,  362), 
cited  by  the  plaintiff's  counsel.  The  law  in  regard  to  calling 
a  sheriff's  jury  was  not  applicable  to  the  case  (Sammis  agt. 
Kasson  43  Barb.,  373  ;  Dolson  agt.  Saxton,  11  Hun,  565). 

The  appellant's  counsel  insists  that  there  was  no  proof 
that  the  prior  executions  were  issued  on  valid  judgments. 
The  objection  was  not  made  at  the  trial.  Had  it  been  raised 
VOL.  LXIH  25 
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there,  it  might  have  been  obviated  by  the  production  of  the 
judgment-rolls.  The  defendant  proved  the  dockets  of  the 
judgments.  They  were  objected  to  solely  on  the  ground  that 
they  were  immaterial  and  irrelevant,  and  the  objection  was 
properly  overruled.  It  was  not  suggested  at  the  trial  that 
the  docket  was  incompetent  to  prove  the  judgments,  or  that 
the  judgment-roll  should  be  produced. 

One  or  two  other  exceptions  were  taken  in  the  case,  but 
they  require  no  comment. 

The  judgment  should  be  affirmed. 

TALCOTT,  P.  J .,  and  HAKDIN,  J.,  concurred. 


K  Y.  COMMON  PLEAS. 
JENNIE  E.  EEKENBJBACH  agt  GEORGE  A.  ERKENBKACH. 

Divorce  —  Alimony  —  Decree  of  separation  witlwut  any  provision  for  mainte- 
nance of  wife —  Cannot  afterwards  be  changed  on  application  of  the  wife  so 
as  to  make  such  provision.  f 

When  a  decree  of  separation  from  bed  and  board  has  been  entered  in  favor 
of  a  wife  against  her  husband,  without  any  provision  for  the  maintenance 
of  the  wife,  she  cannot  afterwards  have  the  decree  changed  so  as  to 
make  such  provision,  by  showing  that  the  husband's  pecuniary  circum- 
stances are  such  that  an  allowance  of  alimony  would  be  proper. 

Special  Term,  May,  1882. 
J.  A.  Welch,  for  plaintiff. 
Joseph  J.  Marrin,  for  defendant. 

VAN  BBUNT,  J.  —  On  the  2d  day  of  August,  1869,  a  decree 
of  separation  from  bed  and  board  was  entered  in  favor  of  the 
plaintiff  in  this  action,  and  the  care,  custody  and  education  of 
the  children  of  the  parties  was  committed  to  the  plaintiff. 
The  decree  is  entirely  silent  on  the  question  of  alimony.  The 
plaintiff  in  this  action,  alleging  that  the  defendant  has  prop- 
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erty  and  an  income,  some  portion  of  which  should  be  devoted 
to  the  support  of  herself  and  her  children,  has  made  this 
motion  for  an  order  compelling  the  defendant  to  pay  such 
alimony.  An  order  of  reference  was  made  to  ascertain  the 
amount  which  should  be  paid,  and  upon  the  coming  in  of  the 
referee's  report,  this  motion  was  made  for  the  relief  prayed 
for  upon  the  original  motion. 

Objection  was  taken  that  the  court  had  no  power  to  make 
the  order  in  question ;  that  the  statute  nowhere  confers  such 
authority,  and  that  in  view  of  the  provisions  of  the  statute 
no  authority  can  be  inferred 

It  is  admitted  upon  the  part  of  the  plaintiff  that  the  statute 
nowhere  authorizes  the  proceeding  in  question,  but  claims  that 
it  is  a  necessary  incident  to  the  jurisdiction  conferred  upon 
the  court  by  the  statute,  and  which  is  indispensable  to  its 
proper  exercise. 

In  support  of  the  proposition  in  question,  the  case  of  Grif- 
fin agt.  Griffin  (47  N.  Y.,  184)  is  cited,  and,  in  the  opinion 
of  the  court  in  that  case,  it  is  distinctly  stated  that  the  courts 
of  this  state  are  not  vested  with  the  jurisdiction  of  the  eccle- 
siastical courts  of  England  in  matrimonial  cases,  and  that  they 
never  possessed  any  jurisdiction  in  cases  of  divorce  other  than 
that  which  was  conferred  by  our  own  statutes ;  which  is  a 
distinct  repudiation  of  the  idea  that  the  decisions  in  the  eccle- 
siastical courts  of  England  upon  questions  of  this  character  can 
have  any  weight.  It  is  further  said,  however,  that  in  regard 
to  certain  matters  in  respect  to  which  the  statute  is  entirely 
silent,  it  has  been  the  constant  practice  of  the  court  of 
chancery  to  make  equitable  provision,  upon  the  ground  of  the 
general  equitable  jurisdiction  of  the  court ;  and  also  upon  the 
ground  that  when  our  statutes  did  confer  jurisdiction  upon 
the  court  in  actions  for  divorce,  which  by  the  English  law 
were  solely  cognizable  by  the  ecclesiastical  courts,  the  grant 
of  that  jurisdiction  carried  with  it  by  implication  the  inci- 
dental powers  which  were  indispensable  to  its  proper  exercise, 
and  not  in  conflict  with  our  own  statutory  regulations  on  the 
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same  subject.  The  purport  of  this  decision  being  that  as  far 
as  the  statute  legislates  upon  any  of  the  subjects  connected 
with  matrimonial  actions,  such  legislation  is  exclusive ;  but 
where  the  statute  has  failed  to  provide  for  the  incidental 
powers  which  are  indispensable  to  the  proper  exercise  of  the 
jurisdiction  conferred  by  the  statute  in  actions  for  divorce,  it 
has  been  the  constant  practice  of  the  courts  to  claim  that  the 
grant  of  jurisdiction  carried  with  it  by  implication  the  inci- 
dental powers  which  were  necessary  to  its  proper  exercise, 
and  not  in  conflict  with  statutory  regulations  on  the  subject. 
It  is,  therefore,  apparent  that  the  practice  in  the  ecclesiastical 
courts  in  England  in  matrimonial  cases,  has  no  application 
whatever  to  proceedings  in  the  courts  of  this  State.  It  is, 
therefore,  necessary  to  consider  how  far  the  statute  has  legis- 
lated upon  the  subject  now  before  us  for  consideration,  and  to 
examine,  as  far  as  may  be  possible,  the  construction  which  has 
been  placed  by  the  courts  upon  such  legislation.  There 
does  not  seem  to  have  been  any  adjudication  upon  the  section 
of  the  statute  giving  the  court  the  power  to  make  provision 
for  the  suitable  support  and  maintenance  of  a  wife  and  her 
children,  upon  decreeing  a  separation  from  bed  and  board. 
There  has,  however,  been  an  adjudication  by  the  court  of 
appeals,  construing  the  section  giving  the  court  power  upon  a 
decree  a  vinculo  to  provide  for  the  maintenance  of  the  wife 
and  children  of  the  marriage,  an  examination  of  which  case, 
it  seems  to  me,  throws  great  light  upon  the  construction  which 
must  be  placed  upon  the  section  first  above  mentioned,  the 
legal  effect  of  the  language  of  this  section  being,  as  far  as 
I  am  able  to  judge,  identical  with  that  which  is  construed 
in  the  case  of  Ka/prip  agt.  Kamp  (59  N.  Y.,  212).  In  this 
case  it  is  said :  "  Section  45  (2  Stat.  at  Large,  151)  provides 
that,  if  a  wife  be  complainant,  and  a  decree  dissolving  the 
marriage  be  pronounced,  the  court  may  make  a  further  decree 
or  order  against  the  defendant,  compelling  him  to  provide 
for  the  maintenance  of  the  children  of  the  marriage,  and  to 
provide  such  suitable  allowance  to  the  complainant  for  her 


NEW  YORK  PRACTICE  REPORTS.  197 

Erkenbrach  agt.  Erkenbrach. 

support  as  the  court  shall  deem  just,  having  regard  to  the 
circumstances  of  the  parties,  respectively.  Section  59  pro- 
vides that  in  any  suit  brought  by  a  married  woman  for  a 
divorce,  or  for  a  separation,  the  court  in  which  the  same  shall 
be  pending  may,  during  the  pendency  of  the  cause,  or  at  its 
final  hearing,  or  afterward,  as  occasion  may  require,  make 
such  order,  as  between  the  parties,  for  the  custody,  care  and 
education  of  the  children  of  the  marriage,  as  may  seem 
necessary  and  proper,  and  may,  at  any  time  thereafter,  annul, 
vary  or  modify  such  order.  It  will  be  seen  that  section  45 
confers  power  upon  the  court  to  make  proper  provision,  in 
the  decree  dissolving  the  marriage,  for  the  maintenance  of 
the  children  thereof,  and,  also,  a  suitable  allowance  to  the 
wife,  having  regard  to  the  circumstances  of  the  parties.  This 
provision  is  to  be  made  by,  and  constituted  a  part  of,  the 
decree,  and  be  based  upon  the  then  circumstances  of  the 
parties.  The  decree  in  this  respect  is  not  to  be  modified  by 
subsequent  changes  in  such  circumstances.  By  the  dissolu- 
tion of  the  marriage,  the  relation  of  husband  and  wife  between 
the  parties  ceases  to  exist,  and  the  subsequent  relations  of  the 
parties  are  the  same  as  though  no  marriage  had  ever  been 
had.  The  claim  of  the  wife  for  support  is  to  be  determined 
by  her  situation  and  probable  wants,  and  the  ability  of  the 
husband  to  provide  therefor  at  the  time  of  making  the  decree. 
If,  at  this  time,  such  facts  do  not  require  the  court  to  make 
such  a  provision,  and  it  is  not  made  by  the  decree,  it  is 
equally  final  in  respect  thereto,  as  though  such  provision  was 
made.  The  wife  has  no  right  afterward  to  come  in  and  show 
that,  although  from  her  situation  or  the  circumstances  of  the 
husband  at  the  time  of  rendering  the  decree,  a  provision  for 
her  support  would  not  have  been  proper,  yet  subsequent 
changes  require  it  to  be  made.  This  would  entirely  set  aside 
that  provision  of  section  45  requiring  that,  in  making  such 
provision,  regard  must  be  had  to  the  circumstances  of  the 
parties  at  that  time.  *  *  *  All  this  appears  from  section 
45  of  the  statute;  but  if  any  possible  doubt  as  to  this 
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remained  it  would  be  removed  by  section  59,  which  carefully 
confers  the  power  of  subsequently  modifying  the  decree  in 
respect  to  the  custody,  care  and  education  of  the  children  of 
the  marriage,  while  conferring  no  such  power  to  modify  the 
decree  in  respect  to  the  support  of  the  wife." 

It  is  true,  that  the  learned  judge  who  wrote  this  opinion, 
states  further,  that  "  cases  in  which  a  separation  —  in  other 
words,  of  divorce  from  bed  and  board  —  have  been  decreed, 
are  not  -analogous.  In  the  latter,  the  relation  of  husband  and 
wife  still  exists  between  the  parties,  the  rights  and  duties 
resulting  therefrom  being  merely  suspended  by  the  judgment. 
In  the  former,  as  we  have  seen,  that  relation  is  terminated  by 
the  decree,  and  the  subsequent  relation  of  the  parties  the 
same  as  though  no  marriage  between  them  had  ever  occurred." 
But  in  view  of  the  construction  which  was  placed  upon  the 
language  of  the  statute  which  was  being  discussed  in  that 
case,  such  language  being,  as  has  already  been  said,  identical 
in  legal  import  with  that  section  now  under  consideration,  it 
is  difficult  to  see  how  the  considerations  which  are  here  refer- 
red to  can  be  entertained  for  the  purpose  of  giving  a  different 
construction  to  similar  statutory  language.  An  examination 
of  the  two  sections  shows  how  closely  the  provisions  of  the 
one  resemble  the  provisions  of  the  other.  The  language  of 
section  45  is,  "  if  a  wife  be  the  complainant  and  a  decree 
dissolving  the  marriage  be  pronounced."  The  language  of 
section  54  is,  "  upon  decreeing  a  separation  in  any  such  suit." 
The  time  referred  to  in  the  above  clauses  seems  to  be  iden- 
tical ;  in  the  one  case,  it  is  at  the  time  of  pronouncing  the 
decree  dissolving  the  marriage,. and  in  the  next  case  it  is  upon 
decreeing  a  separation.  It  is  difficult  to  see  what  difference 
in  the  legal  construction  of  this  language  can  be  pointed  out. 
Section  45  then  provides  "  the  court  may  make  a  further  decree 
or  order  against  the  defendant  compelling  him  to  provide  for 
the  maintenance  of  the  children  of  the  marriage,  and  to  pro- 
vide such  suitable  allowance  to  the  complainant  for  her  sup- 
port as  to  the  court  shall  seem  just,  having  regard  to  the 
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circumstances  of  the  parties  respectively."  Section  54  says 
"  the  court  may  make  such  further  decree  as  the  nature  and 
circumstances  of  the  case  may  require,  and  may  make  such 
order  and  decree  for  the  suitable  support  and  maintenance  of 
the  wife  and  children,  or  any  of  them,  by  the  husband  or  out 
of  his  property  as  may  appear  just  and  proper."  In  the  case 
of  Kamp  agt.  Stamp,  the  court  held  that  the  authority  con- 
ferred in  section  45  upon  the  court  to  make  a  further  decree 
or  order  against  the  defendant,  compelling  him  to  provide  for 
the  wife,  is  an  authority  to  be  exercised  at  the  time  of  the 
making  the  decree  dissolving  the  marriage,  and  must  consti- 
tute a  part  of  such  decree,  and  be  based  upon  the  then  circum- 
stances of  the  parties,  and  that  if  no  such  provision  is  made 
in  such  decree  the  court  has  no  power  to  entertain  any  subse- 
quent application  in  respect  thereto.  Section  54  contains  no 
language  which  tends  in  the  slightest  degree  to  confer  any 
further  or  other  authority,  in  respect  to  alimony,  upon  the 
court  upon  or  after  decreeing  a  separation,  than  that  which  is 
conferred  upon  the  court  upon  decreeing  a  dissolution  of  the 
marriage.  That  the  legislature  supposed  that  the  power  con- 
ferred upon  the  court  in  the  two  classes  of  actions  by  sections 
45  and  54  were  identical,  seems  to  be  completely  established 
by  the  language  used  in  section  59,  which  provides  as  follows : 
"  In  any  suit  brought  by  a  married  woman  for  a  divorce  or 
for  a  separation  from  her  husband,  the  court  in  which  the 
same  shall  be  pending  may,  during  the  pendency  of  the  cause 
or  at  its  final  hearing,  or  afterward,  as  occasion  may  require,, 
make  such  order  as  between  the  parties,  for  the  custody,  care 
and  education  of  the  children  of  the  marriage,  as  may  seem 
necessary  and  proper,  and  may,  at  any  time  thereafter,  annul, 
vary  or  modify  such  order." 

It  will  be  seen  that,  by  the  language  of  that  section,  orders 
for  alimony  and  the  custody,  care  and  education  of  children, 
in  actions  for  an  absolute  divorce  and  in  actions  for  separation, 
are  placed  upon  precisely  the  same  footing.  If  this  continu- 
ing power,  which  is  claimed  rests  in  the  court  in  actions  for 
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separation,  existed,  then  there  was  no  necessity  for  the  legisla- 
ture including  in  that  section  actions  for  a  separation. 

It  seems  clearly  to  have  been  the  supposition  of  the  legisla- 
ture that,  both  in  actions  for  an  absolute  divorce  and  in  actions 
for  a  separation,  after  the  entry  of  a  decree,  the  court  was 
without  any  jurisdiction  to  entertain  any  further  or  additional 
proceedings  whatever,  unless  such  was  continued  by  the 
express  provisions  of  the  statute ;  and,  therefore,  they  have 
made  the  pupvision  which  is  above  recited  in  section  59, 
authorizing  the  court,  under  certain  circumstances,  to  modify, 
vary  or  annul  provisions  contained  in  the  decree  in  respect  to 
the  care,  custody  and  education  of  the  children  of  the  mar- 
riage. This  provision  of  the  statute  would  seem,  at  least  by 
implication,  to  preclude  the  assumption  of  any  power  by  the 
court  to  interfere  with  a  decree  once  pronounced  other  than 
in  the  respects  provided  for  by  the  statute. 

It  is  true  that  the  opinion  from  which  I  have  quoted,  in  the 
case  of  Kamp  agt.  Kamp,  appears  to  be  the  dissenting 
opinion  in  the  case,  but  in  respect  to  the  question  as  to  which 
the  opinion  has  been  quoted,  it  was  the  prevailing  and  unani- 
mous opinion  of  the  court,  the  dissent  arising  upon  another 
point  which  was  raised  in  the  case. 

I  am  of  the  opinion,  therefore,  that  notwithstanding  the 
dictum  contained  in  this  opinion,  indicating  that  a  different 
construction  might  be  placed  upon  the  statute  in  actions  for  a 
separation,  in  view  of  the  fact  that  the  language  of  the  statute 
in  respect  to  the  two  classes  of  actions  is  in  legal  effect  identi- 
cal, the  case  of  Kamp  agt.  Kamp  decides  that,  at  least  as  far 
as  the  allowance  to  the  wife  in  this  action  is  concerned,  the 
same  cannot  be  increased  by  a  subsequent  order  of  the  court. 

It  is  not  necessary  upon  this  motion  to  consider  or  decide 
what  might  be  done  in  respect  to  an  allowance  for  the  support 
of  the  children  of  the  marriage,  because  that  question  is  not 
presented  except  in  conjunction  with  the  increase  of  the 
allowance  for  the  support  of  the  wife. 

I  think  that  the  motion  of  the  plaintiff  should  be  denied. 
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• 

SUPKEME  COURT. 

" 

BURTON  G.  MORSS,  appellant,  agt.  JANSEN  HASBROUCK  and 
others,  respondents. 

Appeal —  Undertaking — Form  of  undertaking  on  appeal  to  the  court  of 
appeals,  from  a  judgment  or  order  of  the  general  term,  affirming  a  judg- 
ment or  order  previously  entered,  with  costs —  Code  of  Civil  Procedure, 
sections,  1317,  1326,  1327,  1328,  1330,  1331,  1332. 

An  undertaking  given  upon  an  appeal  to  the  court  of  appeals,  from  an 
order  and  judgment  of  the  general  term,  affirming  the  judgment  below, 
must,  in  express  words,  provide  for  the  payment  of  the  original  judg- 
ment if  the  judgment  of  the  general  term,  affirming  such  judgment, 
be  itself  affirmed  by  the  judgment  or  order  of  the  court  of  last  resort 
(See  8.  C.,  ante,  84). 

Ulster  Special  Term,  June,  1882. 

MOTION  to  declare  an  undertaking  on  appeal  to  the  court  of 
appeals  defective. 

A.  Schoonmaker,  for  respondents  and  motion. 
William,  Lounsbury,  for  appellant  opposed. 

WESTBROOK,  J.  —  This  cause  was  before  the  court  upon  a 
similar  motion  in  April  last,  and  the  opinion  then  written  is 
contained  in  63  Howard  {page  84).  Upon  that  occasion  the 
undertaking  given  upon  an  appeal  to  the  court  of  appeals 
from  an  order  and  judgment  of  the  general  term  of  this  court, 
affirming  a  previous  judgment  for  costs  against  the  appellant, 
in  favor  of  the  respondents,  entered  upon  the  report  of  a 
referee,  was  held  to  be  defective  for  two  reasons,  to  wit : 
First.  Because  it  was  executed  by  only  two  persons,  of  whom 
the  appellant  was  one,  and,  therefore,  it  had  not "  two  sureties," 
as  required  by  the  Code  ;  and,  second.  The  form  of  the 
undertaking  was  adjudged  not  in  accordance  with  section  1332 
VOL.  LXIII  28 


202  NEW  YORK  PRACTICE  REPORTS. 

Mores  agt.  Hasbrouck. 

of  the  Code,  which  was  held  to  require  it  to  "  be  in  the  same 
form,  as  if  the  judgment  appealed  from  did  itself  render  a 
judgment  similar  to  the  one  which  it  affirmed."  In  other 
words,  it  was  then  decided  that  the  undertaking  should  be  in 
such  a  form  that  its  express  language  would  in  case  of  the 
affirmance  by  the  court  of  appeals  of  the  order  or  judgment 
of  the  general  term,  or  of  the  dismissal  of  the  appeal  to  the 
court  of  appeals,  make  the  sureties  thereon  liable  for  the  pay- 
ment of  the  judgment  entered  upon  the  report  of  the  referee, 
and  which  judgment  the  general  term  had  affirmed. 

The  appellant  has  since  the  previous  decision  filed  a  new 
undertaking,  which  complies  with  such  decision  and  the  Code 
as  to  the  number  of  the  sureties,  but  its  form  is  identical  with 
that  which  was  then  held  to  be  defective.  By  an  analysis  of 
the  language  of  the  previous  undertaking  it  was  shown  (63 
How.  84,  seepages  88,  89)  that  the  sureties  had  simply  made 
themselves  liable  for  the  payment  of  the  judgment  entered 
upon  the  decision  of  the  general  term,  and  not  for  the  original 
judgment  entered  upon  the  report  of  the  referee,  which  that 
of  the  general  term  had  affirmed.  It  will  be  unnecessary  to 
refer  in  detail  to  the  language  of  the  new  undertaking,  for  as 
it  is  substantially  identical,  as  has  already  been  stated,  with 
the  former,  the  criticism  of  such  former  undertaking  is  appli- 
cable to  it. 

The  respondents  now  move  to  have  the  last  undertaking 
also  declared  defective  for  the  reason  that  it  does  not  comply 
with  section  1332  of  the  Code,  by  expressly  providing  for  the 
payment  of  the  original  judgment.  Upon  this  motion  the 
counsel  for  the  appellant  was,  at  his  urgent  request,  again 
heard  at  some  length,  but  nothing  which  he  urged  has  in  the 
least  shaken  the  views  expressed  in  the  former  opinion. 

First.  Section  1332  of  the'Code  prescribes  the  form  of  the 
undertaking  to  be  given,  when  the  appeal  to  the  court  of 
appeals  is  from  a  judgment  or  order  of  the  general  term, 
affirming  a  previous  judgment  or  order.  By  sections  1327, 
1328,  1329,  1330  and  1331,  the  forms  of  undertakings  on 
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appeals  to  the  court  of  appeals  from  judgments  or  orders  of 
the  general  term  directing  the  performance  of  some  act,  are 
prescribed,  but  in  neither  of  those  sections  is  the  form  of  the 
undertaking  given  for  a  case  in  which  the  appeal  is  from  a 
judgment  or  order  of  the  general  term  affirming  a  previous 
judgment  or  order.  For  the  latter  case  section  1332  alone 
provides.  What  does  it  declare  ?  "  Where  the  judgment 
or  order  from  which  an  appeal  is  taken  to  the  court  of  appeals, 
affirms  a  judgment  or  order,  to  the  effect  specified  in  either 
of  the  last  five  sections,  the  undertaking  must  be  the  same  as 
if  the  judgment  or  order  from  which  the  appeal  is  so  taken 
was  to  the  same  effect  as  the  judgment  or  order  so  affirmed." 

It  would  seem  to  be  difficult  to  make  a  provision  more 
explicit.  "The  undertaking  must  be  the  same,"  declares 
the  statute,  "  as  if  the  judgment  or  order  from  which  the 
appeal  is  so  taken,  was  to  the  same  effect  as  the  judgment  or 
order  so  affirmed."  If  the  judgment  or  order  appealed  from 
had  itself  rendered  or  made  the  original  judgment  or  order, 
then  clearly  the  undertaking  to  be  given  on  appeal  to  the 
court  of  appeals,  must  provide  for  the  payment  of  such  judg- 
ment ;  but  as  the  judgment  or  order  of  the  general  term  did 
not  render  the  original  judgment,  but  simply  affirmed  it  with 
costs,  the  undertaking  to  be  given  on  the  appeal  to  the  court 
of  appeals,  must,  in  order  to  "  be  the  same  as  if  the  judgment 
or  order  from  which  the  appeal  is  so  taken  was  to  the  same 
effect  as  the  judgment  or  order  affirmed,"  expressly  provide 
for  the  payment  of  such  original  judgment.  This  seems  so 
clear  as  to  require  no  extended  comment ;  but  there  is  one 
further  thought,  to  which  allusion  will  now  be  made. 

By  section  13 IT  of  the  Code  the  judgment  or  'order  of 
affirmance  in  the  general  term  could  not  directly  award  the 
amount  of  the  original  judgment.  Its  language  is :  "A  judg- 
ment, affirming  wholly  or  partly  a  judgment,  from  which  an 
appeal  has  been  taken,  shall  not,  expressly  and  in  terms  award 
to  the  respondent  a  sum  of  money  or  other  relief,  which  was 
awarded  to  him  by  the  judgment  so  affirmed."  Of  this  pro- 
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vision,  Mr.  Throop  in  his  note  says :  "  The  second  sentence  " 
(the  one  just  quoted)  "  is  new.  It  was  added  to  prohibit,  by 
an  express  enactment,  the  absurd,  inconvenient  and  unneces- 
sary practice  of  entering  up  a  judgment  for  the  original 
amount,  when  a  judgment  appealed  from  is  affirmed." 

By  the  light  of  this  section  the  language  of  section  1332 
is  more  easily  understood.  The  judgment  or  order  of  the 
general  term,  when  it  affirms  one  previously  rendered  or  made, 
must  be  simply  an  affirmance,  and  it  cannot,  "  expressly  and 
in  terms,"  render  or  make  a  new  one  to  the  same  effect  as  the 
old.  As  therefore  the  judgment  or  order  of  affirmance  does 
sot,  "  expressly  and  in  terms,"  render  or  make  a  new  judg- 
ment or  order  to  the  same  effect  as  the  one  which  it  affirmed, 
it  becomes  necessary  on  appeal  to  the  court  of  appeals,  in 
order  to  secure  the  payment  of  the  original  judgment,  that 
"  the  undertaking  must  be  the  same  as  if  the  judgment  or 
order  from  which  the  appeal  is  so  taken  was  of  the  same  effect 
as  the  judgment  or  order  so  affirmed." 

Second.  Mr.  Throop,  in  his  note  to  section  1332,  has  left  us 
in  no  doubt  as  to  his  meaning  by  the  insertion  of  such  new 
section.  He  says :  "  The  rule  has  been  very  obscure  upon  the 
point  which  this  section  aims  to  settle,  but  it  is  believed  that 
this  section  is  in  accordance  with  the  practical  construction  of 
the  provisions  of  the  original  statute.  See  Hinckley  agt.  Kreitz 
(58  N.  Y.,  583)  where  it  was  held  the  sureties  in  the  under- 
taking given  upon  appeal  to  the  court  of  appeals  stand  in  the 
relation  of  sureties  to  those  in  the  undertaking  given  on  appeal 
to  the  general  term.  This  obscurity  was,  doubtless,  one  reason 
why  double  judgments  were  entered  as  stated  in  the  note  to 
section  1317  (ante)" 

This  is  a  plain  and  explicit  declaration  by  the  author  of 
the  section  that  it  was  inserted  to  remove  all  obscurity  as 
to  the  liability  of  the  sureties  upon  the  appeal  to  the  court  of 
appeals.  That  court  had  held,  in  the  case  to  which  he  refers, 
that  those  sureties  occupied  to  the  signers  of  the  undertaking, 
on  the  appeal  to  the  general  term,  the  position  of  sureties. 
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Still,  as  without  the  provisions  of  the  new  section,  there  might 
be  some  doubt  as  to  the  extent  of  the  liability  by  them  assumed, 
he  has  therein  and  thereby  enacted,  that  the  undertaking  shall 
in  express  words  provide  for  the  payment  of  the  original  judg- 
ment, if  the  judgment  of  the  general  term,  affirming  such 
judgment,  be  itself  affirmed  by  the,  judgment  or  order  of  the 
court  of  last  resort.  Section  1332  does  not,  as  the  counsel  for 
the  appellant  argued,  declare  the  effect  of  the  undertaking  to 
be  given,  but  to  remove  all  doubt  as  to  such  effect  it  prescribes 
the  form  of  the  instrument. 

Having  reached  the  conclusion  that  the  undertaking  of  the 
appellant  is  defective  the  remaining  question  is,  shall  his  coun- 
sel have  the  opportunity  to  review  the  order  which  this  opinion 
indicates  must  be  made  ?  On  the  question  involved  in  the 
motion  the  judge  who  has  heard  it  entertains  no  doubt.  He 
knows,  however,  the  fallibility  of  human  judgment  and  the 
importance  of  having  all  doubt  solved  upon  a  point  of  prac- 
tice of  continual  occurrence.  As  the  judgment  entered  is 
doubtless  secure  by  actual  levy  upon  personal  property,  and 
is  also  a  lien  upon  real  estate,  upon  stipulating  that  such  levy 
shall  continue  and  that  no  effort  will,  during  the  pending  of 
the  appeal  from  the  order  now  to  be  made,  be  used  to  remove 
such  lien  from  the  real  estate,  an  opportunity  to  review  will  be 
given  by  staying  its  operation  until  the  next  general  term  of 
this  court  to  be  held  in  the  third  department,  and  if  the  appeal 
to  be  taken  is  then  heard  then  a  further  stay  is  granted  until 
the  decision  of  the  general  term  upon  such  appeal. 

As  no  costs  were  either  asked  or  given  upon  the  previous 
motion  the  present  one,  which  presents  one  of  the  points 
then  decided  and  nothing  more,  must  be  granted,  with  ten 
dollars  costs. 
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N.  Y.  COMMON  PLEAS. 

MAKY  DEVLIN,  administratrix,   appellant,  agt.  THE   MAYOR, 
&c.j  respondent. 

Reference — Court  no  power  to  increase  number  of  referees  after  order  of 
reference  made  to  one  referee. 

Where  an  order  of  reference  to  a  single  referee  has  been  affirmed  by  the 
general  term,  and  also  by  the  court  of  appeals,  and  the  trial  of  the  case 
has  devolved  upon  the  referee  thus  appointed,  the  court  has  no  power 
subsequently  to  appoint  two  additional  referees,  unless  upon  a  new 
state  of  facts  (Per  VAN  BRUNT,  J.,  reversing,  8.  C.,  62  How.,  163,  165). 

DALY,  C.  J.,  dissenting,  held,  that  the  order  appointing  two  more  referees 
should  be  affirmed  ;  that  the  fact  that  the  single  referee  to  whom  the 
cause  had  been  referred  had  been  sworn,  and  the  case  opened  before  him, 
does  not  present  any  difficulty. 

General  Term,  June,  1882. 

Before  DALY,  C.  «7.,  and  VAN  BRUNT,  J. 

T.  C.  Cronin,  for  plaintiff. 

W.  C.  Bartlett,  for  defendant. 

VAN  BRUNT,  J. —  I  entirely  fail  to  comprehend  from  what 
source  the  special  term  of  this  court  acquires  the  power  to 
vacate  the  order  of  reference  in  this  action  to  a  single  referee 
which  has  been  affirmed  by  the  general  term  of  this  court  and 
also  by  the  court  of  appeals.  If  it  has  not  been  settled  in  this 
case  that  it  was  proper  to  order  the  issues  joined  herein  to  be 
tried  and  determined  before  a  single  referee,  then  no  question 
can  ever  be  determined  in  an  action,  even  by  the  court  of 
appeals,  which  may  not  be  reversed  by  the  court  at  special 
term.  The  identical  application  which  has  resulted  in  the 
order  appealed  from  was  made  at  the  time  the  original  order 
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was  made,  and  it  was  denied,  and  an  order  of  reference  made 
to  a  single  referee,  and  this  decision  has  been  affirmed  by  both 
the  general  term  and  the  court  of  appeals. 

If  it  was  improper  to  make  the  order  of  reference  to  one 
referee,  the  general  term  should  have  reversed  the  order  of 
reference  upon  that  ground  and  not  affirmed  it,  as  was  done. 
By  the  order  of  reference  made  —  and  properly  made,  as  has 
been  decided  by  the  court  of  appeals  —  the  power  of  this 
court  upon  the  question  of  reference  was  exhausted.  The 
trial  of  the  cause  had  devolved  upon  the  referee  thus 
appointed,  and  this  court  had  no  power  to  divest  him  of  the 
functions  with  which  he  had  been  clothed,  except  upon  the 
discovery  of  new  facts  unknown  at  the  time  of  his  appoint- 
ment and  which  made  it  improper  for  the  referee  to  act. 

The  Code  provides  that  the  court  may  refer  a  case  to  one  or 
three  referees.  After  the  court  has  referred  a  cause  to  either 
one  or  three  referees,  and  that  action  has  been  sustained  upon 
appeal  as  proper,  neither  the  same  judge  who  made  the 
original  order  nor  any  other  judge  holding  the  court  has  any 
power  to  change,  alter  or  modify  such  order,  especially  in  a 
respect  which  was  before  the  court  upon  the  original  applica- 
tion. An  order  of  reference  once  made,  the  power  of  the 
court  is  exhausted,  unless  it  is  invoked  upon  a  new  state  of 
facts.  As  well  might  the  judge  at  special  term  have  —  after 
it  had  been  decided  by  the  special  term,  by  the  general  term 
and  the  court  of  appeals  that  an  order  of  reference  to  one 
referee  was  proper  —  granted  a  motion  that  the  cause  should 
be  tried  by  a  jury,  as  to  decide  that  the  cause  should  be  tried 
by  three  referees  instead  of  one.  But  it  may  be  urged  that 
the  order  appealed  from  does  not  change  the  original  order  of 
reference,  but  simply  adds  something  to  it. 

The  fallacy  of  this  position  seems  to  be  very  apparent.  By 
the  original  order  of  reference  it  was  determined  that  the  case 
was  a  proper  one  to  refer  to  one  referee,  and  by  the  order  in 
question  it  is  decided  that  it  was  not  proper  to  refer  the  cause 
to  one  referee,  but  that  there  should  have  been  three,  which 
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is  the  granting  of  a  motion  previously  denied,  which  denial 
had  been  affirmed  by  the  highest  court,  and  not  a  single  new 
fact  presented.  The  order  also  seems  to  me  entirely  unwar- 
ranted in  attempting  to  appoint  what  is  called  therein  addi- 
tional referees,  and  also  providing  that  under  certain  contin- 
gencies that  the  additional  referees  may  be  discharged.  I  can 
find  no  authority  for  the  appointment  of  additional  referees. 
If  a  reference  is  made  to  three,  they  are  all  referees  having 
the  same  powers,  the  same  rights ;  there  is  no  distinction 
between  them  ;  the  decision  of  the  majority  is  conclusive  and 
there  is  no  provision  in  the  Code  that  under  any  circumstances 
two  may  be  discharged,  and  the  case  decided  by  one. 

As  the  orders  of  reference  now  stand,  the  original  referee 
seems  to  be  a  sort  of  presiding  justice  at  this  trial,  and  his 
associates  are  to  be  his  humble  advisors  —  a  condition  of  things 
utterly  at  variance  with  the  provisions  of  the  Code. 

The  referee  had  been  sworn,  the  case  opened  and  witnesses 
sworn,  before  this  motion  to  increase  the  number  of  referees 
was  made.  If,  at  this  stage  of  the  case,  such  a  motion  can  be 
made,  then  the  court  could  grant  such  an  application  at  any 
time  before  the  final  decision  by  the  referee. 

It  does  seem  that  where  a  party  has  succeeded  in  having  a 
certain  mode  of  trial  declared  to  be  proper  by  all  the  appel- 
late courts,  and  has  noticed  his  cause  for  trial,  has  opened  the 
case  before  the  tribunal  declared  to  be  a  proper  one,  and  has 
sworn  his  witness,  he  should  be  allowed  to  proceed  to  the 
determination  of  his  rights  without  any  further  interference 
upon  the  part  of  the  court. 

The  order  appealed  from  should  be  reversed,  with  costs. 

DALY,  C.  J.  (dissenting).  —  I  see  no  ground  for  reversing 
the  order  I  have  previously  given  in  the  opinion  which  is 
printed  in  this  case  —  the  reasons  why  this  cause  should  be 
tried  before  three  referees  —  in  addition  to  which  I  may  add 
that  this  is  an  action  against  the  corporation  of  the  city,  for 
the  receiving  of  a  very  large  amount,  $70,000,  which  embraces 
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now,  since  the  decision  of  the  court  of  appeals,  as  the  plaintiff 
claims,  only  questions  of  fact,  and  the  defense  to  which 
involves  a  question  or  questions  of  fraud. 

The  plaintiff's  motion  for  a  reference  originally  was  strenu- 
ously opposed  (Devlin  agt.  The  Mayor,  <&c.,  6  Daly,  488) 
upon  the  ground  that  the  question  of  fraud  was  so  largely 
involved  that  it  was  a  case  that  should  be  left  to  a  jury ;  but 
the  reference  was  granted  because  the  items  were  so  numerous 
and  so  complex  that  it  would  be  impossible  for  a  jury  to 
keep  them  all  in  their  minds  so  as  to  pass  upon  each  item 
intelligently. 

So  strenuous,  in  fact,  was  the  opposition  to  a  reference,  on 
the  part  of  the  city,  that  the  corporation  carried  the  question 
to  the  court  of  appeals,  where  the  order  directing  a  reference 
was  affirmed.  When  the  trial  of  the  whole  of  the  issues  in  a 
cause  is  thus  referred,  the  referee  or  referees  in  the  trial  of  it 
act  in  the  place  of  both  judge  and  jury  (Morse  agt.  Morse, 
10  Barb.,  510;  Kingsley  agt.  The  City  of  Brooklyn,  1 
Abb.  N.  C.,  122,  123),  and  formerly  the  practice,  at  least  in 
this  city,  as  I  happen  to  know,  was  almost  universal,  when  the 
whole  of  the  issues  in  a  cause  was  thus  referred  to  appoint 
three  referees,  and  it  was  not  until  after  1846,  when  the  court 
of  chancery  was  abolished,  together  with  the  offices  of  masters 
in  chancery  and  examiners  of  testimony  in  chancery,  that  the 
practice  arose  in  the  courts  exercising  equitable  jurisdiction  of 
referring  causes  to  a  single  referee,  as  a  substitute  for  the  old 
masters  and  examiners  in  chancery,;  The  Code,  section  1025, 
gives  the  court  discretion  to  appoint  one  or  three  referees. 

In  Kingsley  agt.  The  City  of  Brooklyn  (1  Abb.  N.  C., 
1G8)  the  reference  was  opposed  by  the  corporation  of  Brook- 
lyn on  the  same  grounds  as  in  this  case  —  that  the  matters  in 
issue  involved  questions  of  fraud ;  and  the  cause  was  referred 
upon  the  same  grounds  as  in  this  case ;  but  the  court  was  care- 
ful to  provide  that  it  should  be  tried  before  three  carefully 
selected  referees,  who,  in  the  language  of  the  court,  "  would 
command  general  and  unqualified  respect,"  which  was  alsa 
VOL.  XLIII  27 
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done  in  The  People  agt.  Dennison  (19  Hun,  137).  The  fact 
that  the  single  referee  to  whom  the  cause  has  been  referred 
has  been  sworn  and  the  case  opened  before  him,  does  not  pre- 
sent any  difficulty.  The  testimony  has  not  yet  been  taken, 
and  the  opening  of  the  cause  again  by  the  plaintiff,  after  the 
three  referees  have  been  assembled,. and  the  additional  referees 
eworn,  does  not  impose  any  great  hardship. 

The  provision  of  the  order,  that  if  it  is  found  impossible 
or  very  difficult  to  assemble  the  three  referees,  and  the  trial  of 
the  action  is  thereby  delayed,  that  either  party  may  apply  for 
the  discharge  of  the  additional  referees,  and  that  the  trial  pro- 
ceed before  the  remaining  sole  referee,  in  no  way  invalidates 
the  order.  It  is  not  very  probable  that  it  will  be  impossible 
or  very  difficult  to  get  the  three  referees  that  have  been 
appointed  to  assemble  together  for  the  trial  of  the  cause,  and 
this  is  a  mere  precautionary  provision  in  an  event  that  is  not 
very  likely  to  occur. 

From  the  knowlege  that  we  have  of  this  cause,  the  evidence 
in  which  upon  a  former  trial  has  been  extensively  reviewed 
upon  an  appeal  to  the  general  term,  as  well  as  considered 
upon  other  motions  in  the  cause,  I  am  thoroughly  satisfied 
that  it  is  especially  one  of  these  causes  which  should  be  tried 
before  three  referees,  as  it  will  approximate  more  to  a  trial  by 
a  judge  and  a  jury  than  by  trying  it  before  a  single  referee. 
The  order,  m  my  opinion,  should  be  affirmed. 
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SUPREME  COURT. 

THE  UNION  DIME  SAVINGS  INSTITUTION  OF  THE  CITY  OF 
YORK  agt.  MARY  J.  QUINN  and  others. 

Mortgage  foreclosure  —  Stipulation  —  Meaning  of. 

Where  an  action  by  plaintiff  to  foreclose  a  mortgage  for  $20,000  upon 
certain  premises,  of  which  defendant  was  owner,  was  pending  in  April, 
1878,  and  she  interposed  an  answer  setting  up  a  counter-claim,  and  then 
a  stipulation  was  entered  into  that  the  answer  should  be  withdrawn,  the 
suit  discontinued,  the  mortgage  reduced  to  $16,000,  and  possession  to 
be  given  to  plaintiff,  who,  out  of  the  rents,  should  pay  the  interest, 
taxes  and  necessary  repairs,  and  credit  the  balance  on  the  principal ; 
such  possession  to  continue  until  the  principal  of  the  mortgage  should 
be  reduced  to  $15,000  and  all  taxes  paid,  defendant  giving  a  collateral 
bond  for  the  $16,000  and  acknowledging  that  the  mortgage  was  valid 
and  subsisting  to  the  extent  of  $16,000.  In  this  suit,  brought  in  1881, 
to  foreclose  the  mortgage : 

Held,  that  the  fair  meaning  of  the  stipulation  was  not  that  the  mortgagee 
was  to  continue  to  hold  the  premises  indefinitely,  if  within  a  reasonable 
time  it  was  found  that  the  premises  would  not  produce  enough  after 
paying  interest,  taxes  and  necessary  repairs,  to  reduce  the  principal  to 
$15,000;  and  that  after  such  reasonable  time,  and  three  years  would  be 
a  reasonable  time,  the  mortgage  may  be  foreclosed. 

Special  Term,  March,  1882. 
Mr.  Hitch,  for  plaintiff. 
Mr.  Culver,  for  defendants. 

LAWRENCE,  J. —  On  the  24th  day  of  April,  1878,  an  action 
brought  by  the  plaintiff  against  the  defendants,  Mary  J.  Quinn 
and  others,  for  the  purpose  of  foreclosing  the  mortgage  in 
suit,  was  pending  in  this  court.  The  defendant  Mary  J.  Quinn 
was  then  the  owner  in  fee  of  the  mortgaged  premises  subject 
to  the  mortgage.  On  the  last  mentioned  day  a  stipulation  was 
entered  into  between  the  plaintiff  and  Mary  J.  Quinn,  by 
which,  among  other  things,  it  was  provided  that  the  answer 
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which  had  been  interposed  by  the  defendant  Quinn  should  be 
withdrawn  and  the  suit  discontinued,  without  costs  to  either 
party.  That  the  mortgage  on  the  premises  should  be  reduced 
from  $20,000  to  $16,000,  and  all  interest  from  May  1,  18T5, 
to  be  credited  on  said  mortgage ;  that  all  rents  due  to  May  1, 
1878,  should  be  collected  by  and  be  the  property  of  the  plain- 
tiff ;  that  the  plaintiff  should  assume  and  pay  all  taxes  and 
assessments  chargeable  on  the  property,  to  April  30,  1878.  It 
was  further  stipulated  that  possession  of  the  mortgaged 
premises  should  be  given  to  the  plaintiff,  who  was  authorized 
to  rent  the  same  for  the.  best  price  that  could  be  obtained,  and 
out  of  the  rents  the  plaintiff  was  to  pay  the  interest,  taxes  and 
necessary  repairs,  and  credit  the  balance,  if  any,  on  the  princi- 
pal of  said  mortgage.  The  stipulation  then  provides  that 
plaintiff's  possession  of  said  premises  shall  continue  until  the 
principal  of  said  mortgage  is  reduced  to  $15,000  and  all 
arrears  of  taxes  and  assessments  have  been  paid.  A  fee  of 
$150  was  agreed  to  be  paid  to  the  defendants'  attorney,  and 
Mary  J.  Quinn  agreed  to  execute  a  collateral  bond  for  the 
payment  of  the  amount  remaining  due  on  the  mortgage,  and 
John  I.  Quinn  and  Mary  I.  Quinn  were  to  acknowledge  that 
the  bond  and  mortgage  were  valid  aad  subsisting  obligations 
upon  the  premises  to  the -extent  of  $16,000,  and  that  no  off- 
sets, counter-claims  or  defenses  existed  thereto.  All  of  these 
latter  provisions  have  been  carried  out.  Under  this  stipula- 
tion the  answer  of  the  defendant  Quinn  was  withdrawn,  and 
the  plaintiff  entered  into  the  possession  of  the  mortgaged 
premises  and  has  ever  since  continued  in  possession  of  the 
same.  It  appears  from  the  evidence  that  sufficient  has  not 
been  realized  by  the  plaintiff  from  the  rental  of  the  property 
to  make  any  reduction  in  the  principal  sum  secured  by  the 
mortgage.-  It  is  insisted,  on  the  part  of  the  defendant,  that 
this  action  cannot  on  that  account  be  maintained. 

I  was  strongly  inclined  to  that  opinion  upon  the  trial,  but 
subsequent  reflection  has  convinced  me  that  the  objection  is 
not  sound.  It  is  well  settled  that  the  mortgagee  in  possession 
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takes  the  rents  and  profits,  in  the  quasi  character  of  trustee 
or  bailiff  of  the  mortgagor,  and  that  they  are  to  be  applied  in 
equity  as  an  equitable  set-off  to  the  amount  due  on  the  mort- 
gage debt.  The  law  does  not  apply  them  as  received  to  the 
payment  of  the  mortgage.  It  depends  upon  the  result  of  an 
accounting  upon  equitable  principles  whether  any  part  of.  the 
rents  and  profits  received  shall  be  so  applied  (H-ubbell  agt. 
Moulson,  53  N.  Y.,  228). 

In  this  case  the  plaintiff  entered  into  the  possession  of  the 
mortgaged  premises  by  agreement  between  the  parties.  But, 
after  all,  a  careful  reading  of  the  stipulation  reveals  the  fact, 
that  the  rights  and  position  of  the  parties  were  in  the  main  to 
be  but  little  different  from  those  which  the  law  would  have 
implied  and  enforced  if  the  mortgagee  had  gone  into  posses- 
sion of  the  premises  without  such  an  agreement,  and  even  in 
hostility  to  the  defendant  (Hubbell  agt.  Moulson  53  N.  Y., 
228,  229  ;  Thomas  on  Mortgages,  79,  et  seq.,  and  cases  cited). 

It  is  true  that  by  the  stipulation  it  was  agreed  that  the  mort- 
gagee should  retain  possession  until  the  mortgage  debt  was 
reduced  to  $15,000,  and  until  all  arrears  of  taxes  and  assess- 
ments have  been  paid.  This  would  have  been  less  than  the 
mortgagee's  right  if  he  had  obtained  possession  in  hostility  to 
the  defendant  (Hubbell  agt.  Moulson,  supra;  Thomas  on 
Mortgages,  79,  83,  and  cases  cited). 

It  will  be  observed  that  by  the  stipulation,  Mrs.  Quinn  and 
her  husband  acknowledged  that  the  bond  aiid  mortgage  in  suit 
are  valid  and  subsisting  obligations  upon  the  premises  to  the 
extent  of  $16,000,  and  that  there  were  no  offsets,  counter- 
claims or  defenses  whatsoever  thereto.  This  suit  was  com- 
menced June  7,  1881,  or  more  than  three  years  after  the 
stipulation  was  entered  into.  I  cannot  think  that  the  fair 
meaning  of  the  stipulation  was  that  the  mortgagee  was  to  con- 
tinue to  hold  the  possession  of  the  premises  indefinitely,  if 
within  a  reasonable  time  it  was  found  that  the  premises  would 
not  produce  enough,  after"  paying  interest,  taxes  and  necessary 
repairs,  to  reduce  the  principal  due  upon  the  mortgage  to 
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$15,000.  Such  a  view  seems  to  be  inconsistent  with  the  other 
provisions  in  the  stipulation  to  the  effect  that  the  bond  and 
mortgage  was  "  a  valid  and  subsisting  obligation  to  the  extent 
of  $16,000,"  &c.,  and  also  inconsistent  with  the  provision  that 
a  collateral  bond  for  $16,000  should  be  executed  by  Mary  J. 
Quinn.  The  agreement  reasonably  means,  I  think,  that  the 
mortgagee  should  assume  possession,  and  try,  after  payment 
of  interest  and  other  charges,  to  reduce  the  principal  sum  to 
$15,000,  the  mortgage,  however,  still  remaining  due.  If  after 
a  reasonable  time  such  a  result  was  found  to  be  unattainable, 
then  I  think  that  the  agreement  means  that  the  mortgagee 
should  account  upon  the  same  principles,  and  be  held  to  the 
same  responsibility,  as  any  other  mortgagee  would  be  who  is 
in  possession,  not  having  any  agreement  with  the  mortgagor 
(See  Thomas  on  Mortgages,  81,  82,  and  cases  cited ;  HubbeU 
agt.  Moulson,  53  N.  Y.,  228,  229). 

It  does  not  seem  reasonable  that  there  being  indisputably 
$16,000  due  on  the  mortgage,  the  plaintiff  was  to  hold  the 
premises  indefinitely,  in  the  vain  expectation  that  in  some  far 
distant  future  the  income  of  the  property  would  bring  about 
a  reduction  of  the  principal  sum  to  $15,000.  It  is  said,  how- 
ever, that  as  the  defendant  gave  up  a  counter-claim,  alleged 
in  her  first  answer,  the  construction  just  given  to  the  stipula- 
tion would  be  unjust.  The  reply  to  this  position  obviously  is, 
that  the  defendant  received  a  credit  upon  the  mortgage  of 
$4,000,  and  a  withdrawal  of  the  pending  suit  for  foreclosure. 

The  fee  of  her  attorney  was  also  paid,  and  a  postponement 
of  any  further  proceedings  for  foreclosure,  for  a  reasonable 
time,  to  enable  the  plaintiff  to  try  to  effect  the  reduction  of 
the  principal  to  $15,000.  In  order  that  the  difference  between 
$15,000  and  $16,000  should  not  be  lost  to  the  plaintiff,  the 
provisions  of  the  stipulation  in  reference  to  the  collateral 
bond,  and  as  to  there  being  no  defenses  to  the  mortgage,  were 
inserted.  This  was  a  fair  compromise  of  the  matters  at  issue. 
The  only  question  remaining  then  is  as  to  whether  a  reason- 
able time  had  elapsed  when  this  action  was  commenced  to 


NEW  YORK  PRACTICE  REPORTS.         215 

Martine  agt.  Albro. 

have  it  fairly  determined  whether  the  principal  sum  could  be 
reduced  to  $15,000.  Three  years  and  more  having  elapsed 
between  the  date  of  the  stipulation  and  the  commencement  of 
the  suit,  I  think  this  question  must  be  determined  in  the 
affirmative,  and  that  there  must  be  judgment  for  the  plaintiff. 
As  the  testimony  in  respect  to  the  rents  and  amounts 
received  for  interest  and  the  amounts  expended  for  taxes, 
assessments,  &c.,  is  not  before  me,  the  findings  will  be  settled 
on  three  days'  notice. 


SUPREME  COURT. 

ALFRED  D.  MARTINE,  by  CLAEK  R.  GRIGGS,  his  guardian, 
plaintiff  and  respondent,  agt.  WILLIAM  H.  ALBRO  and 

others,  defendants  and  appellants. 

• 

Dbcowry  of  books  and  papers  —  Code  of  Civil  Procedure,  section  803  — 
When  the  ditcowry  of  the  books  of  a  copartnership  will  be  permitted  in  an 
action  against  one  of  the  copartners. 

The  petitioner,  a  son  of  S.  A.  Martine,  deceased,  and  an  infant,  petitioned 
the  court,  through  his  guardian,  for  leave  to  examine  the  books  of  8. 
A.  Martine  &  Co.,  of  which  his  father  was  a  member  during  his  life  ; 
and,  also,  the  books  of  the  succeeding  firm,  alleging  that  such  examina- 
tion would  disclose  a  fraud  in  the  sale  of  the  interest  of  his  father  to 
his  copartner,  who  is  petitioner's  half-brother : 

Held,  that  though,  as  a  general  rule,  the  discovery  of  the  books  of  a 
copartnership  will  not  be  permitted  in  an  action  against  one  of  the 
copartners,  yet  in  this  case,  where  the  new  firm  was,  to  a  certain 
extent,  a  continuation  of  the  old  firm,  and  one  of  the  partners  of  the 
new  firm  succeeded  to  the  interests  of  his  deceased  partner  in  the  old 
firm,  and  continued  to  be  representative  of  its  assets;  and  the  oiher 
partner,  who  had  for  years  been  in  the  employment  of  the  old  firm, 
having  purchased  an  interest  in  such  assets,  and  taken  it  subjtect  to  all 
the  equities  existing  in  reference  to  those  assets,  a  discovery  of  the 
books  of  both  firms  should  be  allowed,  so  far  as  they  relate  to  the 
assets  and  subject-matter  of  the  action  ;  it  not  appearing  that  the  dis- 
covery is  unnecessary  or  unreasonable. 

First  Department,  General  Term,  March,  1882. 
Before  DAVIS,  P.  J.,  BRADY  and  DANIELS,  JJ. 
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APPEALS  from  orders  of  the  special  term. 
A.  J.  Vanderpoel,  for  appellants. 
John  McDonald,  for  respondent. 

BEADY,  J.  —  Two  appeals  appear  to  have  been  taken  in 
this  case,  one  by  Franklin  Martine,  and  one  by  the  defend- 
ants, Albro  and  Preudhomme. 

The  order  appealed  from  was  made  under  section  803  of 
the  Code,  relating  to  the  discovery  of  books  and  papers,  and 
is  founded  on  the  petition  of  Clark  R.  Griggs,  as  guardian  ad 
litem  of  Alfred  D.  Martine,  an  infant  son  of  Stephen  A. 
Martine,  deceased,  in  which  it  is  alleged  that  the  production 
and  inspection  of  the  books  and  papers  is  material  and  neces- 
sary to  enable  the  plaintiff  to  properly  prepare  his  complaint. 

It  appears  that  on  the  9th  day  of  January,  1876,  Stephen 
A.  Martine.  who  was  then  a  member  of  the  firm  of  S.  A. 
Martine  &  Co.,  composed  of  himself  and  Franklin  Martine, 
died,  leaving  a  will  by  which  he  appointed  the  defendants, 
Albro  and  Preudhomme,  executors,  with  power  in  their  dis- 
cretion to  continue  the  business  of  the  firm  of  which  he  was 
a  member  for  a  period  of  two  years  from  his  death.  The 
executors  qualified  and  entered  upon  the  discharge  of  their 
duty. 

The  petitioner  charges  that  the  surviving  partner  conspired 
with  the  executors  to  effect,  and  did  effect,  a  sale  to  him  of 
his  father's  interest  in  the  firm  property  for  a  sum  far  less 
than  its  value.  It  is  alleged  also  that  after  the  purchase,  and 
by  which  Franklin  Martine  assumed  the  liabilities  of  the  firm 
of  S.  A.  Martine  &  Co.,  he  continued  the  business  under  the 
name  of  the  old  firm,  and  subsequently  to  his  purchase  and 
on  the  1st  of  August,  1876,  entered  into  copartnership  with 
one  Perry  T.  Cumberson,  when  it  would  seem  that  the  busi- 
ness was  conducted  under  the  name  of  F.  Martine  &  Co., 
instead  of  that  of  the  old  firm. 
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It  appears  that  heretofore  orders  were  granted  for  the 
examination  of  the  defendants  before  trial,  and  for  the  pro- 
duction of  the  books  of  the  late  firm  of  S.  A.  Martine  &  Co., 
for  inspection  by  the  plaintiff,  whereupon  a  stipulation  was 
entered  into  between  the  plaintiff  and  the  defendants,  allow- 
ing such  inspection  by  an  expert,  appointed  by  the  plaintiff's 
attorney,  under  which  stipulation  the  books  called  for  by  the 
plaintiff  were  examined,  and  other  books  of  the  firm  for  the 
years  1873,  1874,  1875  and  1876. 

The  inspection  appears  to  have  lasted  from  the  24th  of 
May,  1881,  to  the  llth  of  June,  1881 ;  but  it  is  alleged,  on 
behalf  of  the  petitioner,  that  only  a  partial  examination  of 
the  books  was  had  under  the  stipulation,  and  that  when  the 
expert  who  was  employed  to  make  the  examination  desired  to 
examine  the  books  of  F.  Martine  &  Co.,  for  the  purpose  of 
ascertaining  at  what  prices  the  goods  which  were  transferred 
from  the  firm  of  S.  A.  Martine  &  Co.  to  the  firm  of  F.  Mar- 
tine  &  Co.  were  actually  sold,  and  at  the  times  when  they 
were  sold,  and  whether  the  sales  corresponded  with  the  prices 
at  which  said  goods  were  taken  by  the  last  named  firm,  he 
was  met  with  a  refusal  on  the  part  of  F.  Martine  &  Co.  to 
allow  such  examination  to  be  made,  and  thereupon  proceeded 
to  compel  such  discovery  as  was  necessary  to  enable  the  plain- 
tiff to  prepare  the  complaint.  The  application  was  resisted, 
but  it  resulted  in  an  order  directing  the  production  of  the 
books  of  the  old  and  the  new  firms,  and  that  they  be  deposited 
with  the  clerk  of  the  court,  there  to  remain  for  a  period  of 
thirty  days,  for  the  purpose  of  the  discovery  which  was 
sought. 

There  is,  perhaps,  no  positive  averment  in  the  petition  that 
the  books  of  F.  Martine  &  Co.  were  in  the  custody  or  under 
the  control  of  Franklin  Martine.  It  was,  doubtless,  iiifer- 
entially  supposed,  and  properly  so,  that  being  a  partner  in  the 
firm  he  had  some  control  over  the  books.  It  is  true  that  Mr. 
Cumberson,  the  more  recent  partner,  swears  that  the  depo&it 
of  the  books  in  the  manner  directed  would  subject  his  firm 
VOL.  LXIII  28 
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to  great  annoyance  and  inconvenience ;  but  even  if  that  were 
so,  it  would  not  be  sufficient  in  itself  to  prevent  a  discovery 
in  such  mode  as  would  enable  the  plaintiff,  without  incon- 
venience to 'the  firm  of  F.  Martine  &  Co.,  to  obtain  the  neces- 
sary information,  and,  if  it  be  necessary  to  accomplish  that, 
the  order  can  be  modified.  The  ground  taken  by  the  appel- 
lant chiefly  is  that  the  mere  fact  of  a  suit  pending  against 
Franklin  Martine  does  not  authorize  the  court  to  compel  a 
discovery  of  the  books  of  F.  Martine  &  Co. ;  that  it  is  not 
a  matter  of  right  to  inspect  books  and  papers,  and  that  inspec- 
tion is  not  given  except  in  extraordinary  cases,  and  where  the 
refusal  may  involve  the  loss  of  a  claim  or  defense ;  and  it  is 
asserted  by  the  counsel  for  the  defendants  that  no  case  can  be 
found  in  which  one  member  of  a  copartnership,  in  a  suit 
against  him  individually,  has  been  required  to  produce  the 
books  and  papers  of  the  copartnership,  and  he  insisted  that 
the  whole  motion  is  a  fishing  excursion.  It  must  be  said,  as 
a  general  rule,  that  the  discovery  of  the  books  of  a  copart- 
nership will  not  be  permitted  in  an  action  against  one  of  the 
copartners  (Reid  agt.  Lanqlis,  1  Mas.  N.  Gordon,  627-635  ; 
Taylor  agt.  Randall,  Craig,  da  Phill.,  104;  Latz  agt. 
Deacon,  6  Beav.,  254,  258  ;  Murray  agt.  Walter,  Craig.  & 
Phill,  114). 

But  this  is  a  peculiar  case,  because  Franklin  Martine  was  one 
of  the  partners  of  the  original  firm,  of  which  his  father  seems 
to  have  been  the  head,  and  the  continuance  of  the  business 
having  been  authorized  by  the  executors  of  his  father,  they 
transferred  to  him  the  testator's  interest  in  the  firm  and  the 
assets,  and  thus  he  became  possessed  of  the  books  of  the  old 
firm  and  its  quasi  representative,  and  his  transfer  of  an  interest 
in  them  was  to  a  person  who,  upon  his  own  statement,  had 
been  in  the  employment  of  the  firm  for  a  period  of  eighteen 
years,  and  which  continued  up  to  the  time  of  the  death  of  the 
senior  partner. 

The  partnership  thus  created  between  Cumberson  and 
Martine  was  connected  with  the  old  firm  from  the  character 
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of  the  interest  and  assets  which  formed  the  subject  of  the 
transfer  to  Cumberson.  It  was  not  the  creation  of  an  inde- 
pendent partnership  resting  upon  different  assets  and  different 
interests,  but  was  in  effect  the  continuation,  to  a  certain  extent 
at  least,  of  the  old  firm  of  S.  A.  Martine  &  Co.,  Franklin 
Martine  having  succeeded  to  the  interests  of  S.  A.  Martine, 
deceased,  through  the  purchase  from  the  executors,  continued 
to  be  the  representative  of  the  assets,  and  Cumberson  having 
purchased  an  interest  in  them  took  it  subject,  under  all  the 
circumstances,  to  all  equities  existing  in  reference  to  those 
assets.  The  plaintiff's  case  rests  upon  an  allegation  of  the 
improper  conduct  of  the  executors  who  conspired  with  Frank- 
lin Martine  to  the  prejudice  of  the  plaintiff,  and  no  reason 
forcible  and  controlling  is  presented  herein  against  an  order 
allowing  a  discovery  of  the  books  so  far  as  they  relate  to  the 
assets  and  subject-matter  of  the  action.  It  should  be  permit- 
ted ex  debito  justitia  in  a  case  like  this.  If  the  formation  of 
the  copartnership  between  Franklin  Martine  and  Cumberson 
were  an  independent  one,  having  no  relation  to  a  previously 
existing  one  in  an  action  against  the  former,  the  rule  suggested 
in  reference  to  discoveries  in  an  action  against  one  of  several 
partners  would  very  properly  apply.  But  such  is  not  the  case 
here,  and  for  the  reason  already  suggested  that  Cumberson  has 
become  possessed  of  the  assets,  or  some  of  them,  connected 
with  the  old  firm,  and  it  sufficiently  appears  T*as  in  possession 
jointly  with  Franklin  Martine  of  the  books  of  the  new  firm. 
These  relations  impliedly  existing  between  the  plaintiff  and 
Franklin  Martine  and  Cumberson,  extending  as  they  do  over 
the  assets  and  interests  of  the  old  firm  to  some  extent  at  least, 
the  plaintiff  is  entitled  to  pursue  the  books  relating  to  them, 
and,  hence,  the  discovery  ordered  should  be  sustained  unless 
it  appears  that  it  is  unnecessary.  "We  are  not  impressed  with 
the  view  that  the  discovery  is  unnecessary.  The  circumstances 
of  the  case  are  peculiar  and  the  action  extraordinary  in  char- 
acter. It  rests  upon  fraud  involving  a  breach  of  trust  and  is 
predicated  of  an  alleged  conspiracy  against  the  defendants, 
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which,  if  true,  makes  them  tortfecwors,  the  defendants  Albro 
and  Preudhomme  having  violated  the  trust  reposed  in  them, 
as  executors  of  the  last  will  and  testament  of  S.  A.  Martine, 
by  a  fraudulent  sale  of  the  assets  of  the  firm  of  which  he  was 
a  member  to  the  surviving  partner  Franklin  Martine.  Every 
facility  should  be  afforded  for  a  thorough  investigation,  and  it 
does  not  appear  that  one  is  unnecessary  or  unreasonable,  the 
plaintiff  being  an  infant.  It  should,  however,  be  conducted 
in  a  manner  which  will  be  fair  and  proper  with  reference  to 
the  facts  and  circumstances  and  the  necessities  of  the  business 
of  the  firm  of  F.  Martine  &  Co.  It  may  be  tnat  Albro  and 
Freudhomme  cannot  in  strictness  be  said  to  have  possession 
of  the  books,  and  should  not,  therefore,  be  affected  by  the 
order  providing  for  the  discovery,  but  they  are  defendants  in 
the  action,  arid  as  the  discovery  relates  to  transactions  with 
which  they  are  connected,  as  already  stated,  and  in  which  they 
have  an  interest,  and  as  they  have  been  assailed  as  conspira- 
tors and  are  charged  with  such  use  of  the  estate  intrusted  to 
them,  and  the  books  representing  it,  in  part  at  least,  as  to 
involve  liability,  the  order  as  to  them  cannot  be  regarded  as 
improper.  There  can  be  no  impropriety  in  its  entry  against  all 
the  defendants  on  the  form  as  offered,  which  is  that  the  defend- 
ants produce,  especially  the  defendant  Franklin  Martine,  and 
it  is  clear  that  the  order  is  designed  particularly  to  reach  him. 

As  it  appears,  however,  that  depositing  the  books  in  the 
clerk's  office  for  a  period  ef  thirty  days  would  interfere  with 
the  business  of  F.  Martine  &  Co.,  the  order  should  be  modified 
by  directing  that  the  books  be  accessible  in  the  office  or  store 
of  F.  Martine  &  Co.  for  a  period  of  thirty  days  and  between 
the  hours  of  ten  and  four  o'clock. 

For  these  reasons  we  think  the  order  appealed  from  should 
be  modified,  and  as  modified  affirmed,  without  costs  to  either 
party. 
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SUPKEME  COURT 

GEORGE  "W.  BERGEN  and  another,  as  trustees,  &c.,  agt. 
CATHARINE  A.  VALENTINE  et  al. 

WiH —  Construction  of —  Life  tenant  —  Remaindermen  —  Loss,  if  any,  for 
premiums  paid  on  purchase  of  bonds,  the  interest  of  which,  by  terms  of  will, 
to  go  to  the  widow  during  her  life,  and  principal  sum  after  death  to  be  paid 
over  to  a  son  and  grandson  in  equal  shares,  by  whom  to  be  borne. 

A  testator  by  his  will  directed  his  executors  to  invest  $100,000  in  bonds, 
stock  or  public  securities  issued  by  the  United  States,  or  by  certain 
cities  or  counties,  particularly  limited  by  him,  and  to  keep  the  same  so 
invested  during  the  life  of  his  wife,  to  whom  the  interest  or  income 
thereof  was  to  be  paid  semi-annually  during  her  life.  Upon  the  death 
of  his  widow,  the  testator  provided  that  the  sum  directed  to  be  invested 
should  be  paid  over,  the  one-half  thereof  to  the  testator's  son,  and  the 
other  half  to  the  testator's  grandson.  The  executors  invested  the  sum 
in  United  States  four  and  one-half  per  cent  registered  government  bonds 
due  in  1891,  at  an  average  premium  of  three  and  eleven-sixty-fourths 
per  cent,  so  that  the  par  value  of  the  bonds  purchased  amounts  to  the 
sum  of  $96,700,  the  balance,  $3,000  and  upwards,  having  been  applied 
to  the  payment  of  the  premium  which  the  bonds  bore: 

Held,  that  the  ultimate  loss,  if  any,  for  premiums  paid  should  fall  on  the 
remaindermen. 

Special  Term,  May,  1882. 

ACTION  for  construction  of  a  will. 

The  will  of  Brewster  Valentine,  deceased,  directed  his 
executors,  the  plaintiffs,  "  to  invest  the  sum  of  $100,000 
*  *  *  in  bonds,  stocks  or  public  securities  either  of  the 
United  States  of  America,  the  city,  county  or  state  of  New 
York,  the  county  of  Kings  or  city  of  Brooklyn,"  and  pay  the 
interest  thereon  to  his  wife,  the  defendant,  Catharine  A.  Val- 
entine, for  life ;  and  upon  her  death,  the  testator  gives  "  the 
one  equal  half  part  of  said  sum  of  $100,000,"  to  his  son,  the 
defendant,  Ludlow  "W.  Valentine,  and  "  the  remaining  equal 
half  part  of  said  sum  of  $100,000,"  to  his  grandson,  the 
defendant,  Win.  B.  Valentine. 
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Pursuant  thereto,  the  plaintiffs,  in  1878,  invested  the  sum 
in  four  and  one-half  per  cent  United  States  registered  govern- 
ment bonds,  due  in  1891,  for  which  they  paid  a  premium  of 
$3,250  and  upwards,  so  that  the  face  value  of  the  bonds 
amounts  to  $96,700. 

There  being  a  conflict  of  opinion  as  to  who  should  bear  the 
ultimate  loss  of  this  premium,  this  action  was  brought. 

Horace  Secor,  Jr.  (Sandford  &  Secor),  for  plaintiffs. 

Osborn  E.  Bright  (Robinson,  Scribner  &  Bright},  for 
defendant  Catharine  A.  Valentine.  The  life  tenant  loses 
the  interest  on  the  amount  paid  for  premium,  and  the 
remaindermen  must  suffer  the  loss  of  the  premium  (Turner 
agt.  Newport,  2  Phill.  Ch.,  14;  Cox  agt.  Cox,  L.  R.,  8 
Eq.,  343  ;  Plympton  agt.  Boston  Dispensary,  106  Mass., 
544 ;  Gunning  agt.  Carman,  3  Redf.,  69 ;  Gillespie  agt. 
Brooks,  2  Redf.,  349,  364;  Dewitt  agt.  Cooper,  18  Hun, 
67,  69 ;  In  re  Pollock,  3  Red/.,  100 ;  Goldsmith  agt.  Swift, 
25  Hun,  201 ;  In  re  Staples  Settlement,  13  Jur.,  273 ;  Brown 
agt.  Brown,  41  N.  Y.,  507). 

Andrew  fuller,  for  defendant  "Wm.  B.  -Valentine. 

• 
John  Mackay,  guardian  ad  litem,  for  defendant  Ludlow  "W". 

Valentine,  an  infant.  The  facts  herein  are  concisely  set  out  in 
the  pleadings.  The  decision  of  CALVIN,  S.,  In  re  Pollock  (3 
Redf.,  100),  to  the  effect  that  the  loss  of  premiums  should  fall 
on  the  remaindermen  was  not  followed  by  LEARNED,  J.,  in  Far- 
well  agt.  Tweddle  (10  Abb.  N.  C.,  94),  whose  attention  was 
directed  to  the  former  decision  as  will  appear  from  plaintiffs' 
points.  Although  the  decision  of  CALVIN,  S.,  has  the  force  of  an 
adjudication,  an  examination  of  the  opinion  shows  so  summary 
a  disposition  of  the  question  as  to  create  a  suspicion  as  to  the 
amount  of  attention  given  to  it,  while  the  opinion  of  LEARNED, 
J.,  although  obiter,  shows  a  careful  and  thorough  consideration 
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of  the  question.  It  is  only  fair  and  equitable  that  in  this  case 
the  life  tenant  should  make  up  the  loss  of  premiums.  The 
plaintiffs  could  have  bought  four  per  cent  bonds  at  a  premium 
of  only  one-half  per  cent,  but  the  four  and  one-half  per  cent 
bonds  cost  a  premium  of  three  and  eleven  sixty-fourths  per 
cent,  so  that  while  the  four  per  cent  bonds  would  only  have 
cost  $500,  the  four  and  one-half  per  cent  bonds  cost  $3,277.50, 
a  difference  of  $2,777.50.  If  the  four  per  cents  had  been 
purchased  there  would  be  $99,500  represented  in  the  par 
value,  or  value  at  the  time  of  maturity  of  the  bonds,  and  this 
would  produce  an  income  of  $3,980.  But  the  four  and  one- 
half  per  cents  which  were  purchased  represent  $96,700,  par 
value,  and  produce  an  income  of  $4,351.50,  making  a  differ- 
ence in  the  annual  income  of  $371.50.  It  is  true  that  so  far 
as  the  trustees  are  concerned  they  had  a  discretionary  power 
as  to  what  particular  bonds  they  should  purchase,  but  as 
between  the  life  tenant  and  the  remaindermen  is  it  just  that 
an  additional  premium  of  $2,777.50  should  be  paid  and  the 
loss  borne  by  the  remaindermen  so  that  the  life  tenant  can 
realize  an  additional  annual  income  of  $371.50  ?  Under  the 
decision  of  Harwell  agt.  Tweddle  the  life  tenant  should  sus- 
tain the  loss  of  the  whole  premium ;  but  inasmuch  as  in  the 
present  case  no  bonds  could  have  been  purchased  for  less  than 
one-half  per  cent  premium,  or  $500,  we  insist  that  the  life 
tenant  shall  at  least  make  up  the  difference  between  $500  and 
$3,277.50,  viz.,  $2,777.50.  The  life  tenant  can  make  up  the 
loss  of  the  entire  premium  and  still  profit  by  the  investment 
in  the  four  and  one-half  per  cent  bonds.  Thus  the  four  and 
one-half  per  cents  have  thirteen  years  to  run  from  the  time 
of  their  purchase  at  a  premium  of  $3,277.50.  If  one- 
thirteenth  of  this  amount  were  deducted  from  the  income 
every  year,  viz.,  one-thirteenth  of  $3,277.50,  or  $252.11,  the 
life  tenant  would  still  have  an  income  of  $4,099.39,  whereas 
4he  four  per  cents  would  only  produce  $3,980,  making  an 
annual  balance  in  favor  of  the  life  tenant  of  $119.39  after 
deducting  the  yearly  quota  for  premium,  and  besides  the 
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life  tenant  would  be  entitled  to  receive  the  interest  on  the 
amount  laid  aside  to  meet  the  loss  of  premium  at  the  maturity 
of  the  bonds.  "We  have  thus  far  discussed '  the  question  on 
general  principles,  but  we  think  that  from  the  language  of 
the  will  itself,  the  loss  will  have  to  be  borne  by  the  life 
tenant.  It  will  be  observed  that  the  will  provides  that  the 
plaintiffs  shall  "  collect  the  interest  and  income  thereof,  and 
pay  over  the  same  "  to  the  life  tenant ;  and  also,  on  the  death 
of  the  life  tenant,  the  testator  gives  to  each  of  the  remain- 
dermen "  the  one  equal  half  part  of  said  sum  of  one  hundred 
thousand  dollars,  directed  to  be  invested  as  aforesaid."  Can 
anything  be  clearer  than  that  the  testator  intended  and 
expected  that  the  corpus  of  the  fund  should  be  preserved 
intact  ?  It  may  be  claimed  on  behalf  of  the  life  tenant,  that 
the  provision  to  collect  the  interest  and  pay  the  same  over 
to  the  life  tenant,  shows  it  to  have  been  the  intention  of  the 
testator  that  the  life  tenant  should  receive  the  entire  income 
without  any'  deductions  whatever.  If  the  testator  had  used 
the  words  "  net  income,"  there  can  probably  be  no  doubt  but 
that  by  the  terms  of  the  will  the  loss  of  premiums  would  fall 
on  the  life  tenant  (See  Burleigh  agt.  Center,  9  J.  &  S.,  441). 
But  we  think  the  intention  is  shown  without  the  use  of  the 
word  net.  By  net  income  is  meant  that  which  is  left  after 
deducting  the  ordinary  charges  incident  to  the  custody  and 
management  of  the  trust  estate.  Where  the  income  of  prop- 
erty is  devised  for  life,  as  in  the  present  case,  all  ordinary 
charges,  such  as  commissions,  &c.,  must  be  paid  out  of  the 
income  (Pinckney  agt.  Pinckney,  1  Brad.,  269 ;  Hepburn 
agt.  Hepburn,  2  id.,  74  ;  Griswold  agt.  Griswold,  4  id.,  216 ; 
see,  also,  Parkinson  agt.  Parkinson,  2  id.,  77 ;  Booth  agt. 
Ammerman,  4  id.,  129).  So  that  thejase  of  the  word  net  by 
the  testator  would  have  meant  the  same  thing  as  the  law  pro- 
vides without  its  use,  and  the  express  disposition  of  "  said  sum 
of  one  hundred  thousand  dollars  "  in  remainder,  shows  that 
the  corpus  was  intended  to  be  kept  intact.  The  argument 
and  opinion  in  the  case  of  Burleigh  agt.  Center  (supra)  are 
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applicable.  In  that  case  the  trustees  were  to' pay  the  net 
income  to  one  for  life,  and  upon  her  decease  to  convey  the 
whole  trust  property  according  to  the  terms  of  the  deed,  and 
a  sum  of  money  having  been  expended  by  the  trustees  for 
legal  services  in  the  recovery  of  a  portion  of  the  trust  prop- 
erty, it  was  held  that  the  expenditure  was  chargeable  to  the 
income,  not  to  the  corpus  of  the  trust  fund ;  because  the 
trust  deed  showed  it  to  be  the  intention  to  keep  the  corpus 
intact  and  unimpaired.  The  question  may  be  viewed  in  still 
another  light,  which  would  result  in  requiring  the  loss  to  be 
made  up  from  the  income.  When  a  person  buys  bonds  at  a 
premium,  the  rate  of  interest  which  the  bonds  provide  for 
cannot  be  said  to  be  the  interest  or  income  received  on  the 
investment.  When  the  bonds  mature,  the  loss  of  premium 
will  ensue,  and  investors  always  take  that  factor  into  considera- 
tion by  allowing  for  its  eventual  loss  in  computing  the  amount 
of  interest  received.  If  bonds  drawing  four  per  cent  interest 
are  purchased  for  less  than  par,  it  is  evident  that  the  pur- 
chaser is  getting  more  than  four  per  cent  interest ;  and  so,  if 
purchased  at  a  premium,  he  is  getting  less  than  four  per  cent 
interest.  It  is  insisted  that  the  most  elementary  principles  of 
equity  and  rules  of  construction  require  that  this  premium 
should  be  made  up  out  of  the  income.  If  the  court  decide 
otherwise,  it  is  respectfully  requested,  in  view  of  tfea  import- 
ance of  the  question,  and  doubt  surrounding  it,  that  an  appeal 
be  directed  to  be  taken  by  the  undersigned  on  behalf  of  the 
infant  defendant. 

VAN  YOEST,  J. —  By  his  will,  the  testator,  Brewster  Valen- 
tine,  directed  his  executors  to  invest  $100,000  in  bonds,  stocks 
or  public  securities  issued  by  the  United  States,  or  by  certain 
cities  or  counties,  particularly  limited  by  him,  and  to  keep  the 
same  so  invested,  during  the  life  of  his  wife,  Catharine  A. 
Valentine,  to  whom  the  interest  or  income  thereof  was  to  be 
paid  semi-annually  during  her  life. 

Upon  the  death  of  his  widow,  the  testator  provided  that 
VOL.  LXIII  2f 
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the  sum  directed  to  be  invested  should  be  paid  over,  the  one- 
half  thereof  to  the  testator's  son,  Ludlow  W.  Valentine,  and 
the  other  half  to  the  testator's  grandson,  William  B.  Valentine. 

The  executors  invested  the  sum  in  United  States  four  and 
one-half  per  cent  registered  government  bonds,  due  in  1891,  at 
an  average  premium  of  three  and  eleven-sixty-fourth  per  cent, 
so  that  the  par  value  of  the  bonds  purchased  amounts  to  the 
sum  of  $96,700,  the  balance,  $3,000  and  upwards,  having  been 
applied  to  the  payment  of  the  premium  which  the  bonds  bore. 

The  substantial  question  presented  by  the  complaint  in  this 
action  for  determination  is,  upon  whom  the  ultimate  loss  for 
premiums  paid  shall  fall,  whether  on  the  life  tenant  or  the 
remaindermen. 

The  idea  of  a  loss  in  the  end  is,  ho\vever,  purely  specula- 
tive, and  rests  upon  the  assumption  that  the  face  only  of  the 
bonds  will  be  realized.  But  the  bonds  at  the  present  time 
have  a  premium  quite  beyond  that  paid,  and  should  the  trust 
close  by  the  death  of  the  tenant  for  life  some  time  before  the 
maturity  of  the  bonds,  it  is  not  clear  but  what  a  profit  may 
yet  be  realized,  instead  of  a  loss  suffered,  by  the  remainder- 
men. For  any  accretion  in  that  way  gained,  would  go  with 
the  principal  to  those  to  whom  the  fund  was  payable. 

But  in  the  event  that  the  funds  are  held  until  their  maturity, 
it  is  not  likely  that  anything  more  than  the  principal  sum  of 
$96,700  will  be  received  for  distribution.  In  cases  of  this 
character,  it  is  equitable  that  the  loss,  if  any,  in  this  manner 
sustained,  should  be  borne  equally,  as  nearly  as  may  be,  by  the 
life  tenant  and  the  remaindermen. 

The  testator  undoubtedly  intended  that  his  widow  should 
realize  the  full  amount  of  income  which  should  accrue  on 
such  amount  of  United  States,  or  other  specified  securities,  as 
$100,000  should  purchase,  at  the  rate  existing  when  the  invest- 
ment was  directed  to  be  made. 

And  in  that  view,  the  amount  to  be  distributed  at  the  death 
of  his  wife,  would  be  the  amount  received  as  the  principal  of 
the  bonds  more  or  less. 
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It  is  quite  clear  that  the  widow,  so  long  as  the  present 
investment  shall  continue,  will  not  realize  the  interest  on 
$100,000,  but  that  is  a  loss  growing  out  of  the  investment 
which  was  directed  to  be  made.  And  in  like  manner,  if  nothing 
more  than  the  face  of  the  bond  is  realized  upon  the  death  of  the 
widow,  the  loss  of  principal  must  fall  upon  the  remaindermen. 

I  can  see  no  equitable  ground  for  imposing  upon  the  widow 
any  loss  in  addition  to  what  she  must  sustain  during  her  life 
growing  out  of  the  fact  that  the  corpus  of  the  fund  has  been, 
in  the  way  above  mentioned,  diminished. 

She  is  entitled  to  the  whole  income  for  life,  without  deple- 
tion, whatever  it  may  prove. 

Nor  can  the  remaindermen  now  equitably  demand 'that  any 
encroachment  shall  be  made  upon  the  income  to  make  up  what 
has  been  paid  out  of  the  principal  for  premiums. 

What  has  been  done  and  what  is  to  be  borne  by  the  parties, 
as  above  indicated,  of  themselves  adjust  the  loss,  if  any,  in 
proper  proportions.  Turner  agt.  Newport  (2  Phil.,  14) ;  Cox 
agt.  Cox  (Z.  R.,  8  JSq.)  343)  are  cases  which  announce  prin- 
ciples in  harmony  with  what  is  above  expressed.  Matter  of 
Pollock  (3  Red.  Sur.  R.,  100)  is  in  the  same  direction. 

I  am  referred  to  the  case  of  Farwell  agt.  Tweddle  (?  0  Abb. 
N.  <?.,  94)  as  advancing  a  contrary  view. 

The  condition  of  that  case  is  quite  different  from  the  one 
under  consideration.  The  trust  in  that  case  was  substantially 
closed,  at  least  in  so  far  as  the  trustee  was  concerned,  and  the 
principal  of  the  bonds  had  been  received. 

There  the  exact  amount  of  the1  loss- of  principal  was  ascer- 
tained, but  as  far  as  the  facts  were  concerned  it  does  not  repre- 
sent the  condition  of  this  trust: 

Here  the  executors  were  bound  by  the  terms  of  the  will  to 
invest  the  fund  in  a  certain  security,  which  they  have  done, 
and  the  result  which  follows  must  be  assumed  to  have  been 
within  the  contemplation  of  the  creator  of  the  trust,  and  that 
it  was  not  his  intention  that  the  widow  and  remaindermen 
should  receive,  the  one  less  and  the  other  more  than  he  had 
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given,  and  that  the  loss,  if  any,  should  be  borne  by  the  parties 
in  the  way  above  indicated. 

The  case  put  by  the  learned  judge,  in  Farwell  agt.  Twed- 
dle  (page  95),  does  not  embrace  the  incidents  existing  here 
which  I  regard  as  quite  material. 

The  conclusion  reached  is  that  Catharine  A.  Yalentine  is 
entitled  to  the  entire  interest  received  on  such  bonds,  and 
that  the  plaintiffs,  the  trustees,  would  not  be  justified  in 
deducting  anything  therefrom  to  make  up  what  has  been  paid 
by  way  of  premium  in  the  purchase  of  the  bonds,  and  judg- 
ment is  directed  accordingly. 

Findings  of  fact,  conclusions  of  law  and  judgment  in  pur- 
suance of  the  above  must  be  prepared  by  the  plaintiffs' 
attorneys  and  a  copy  served  on  the  attorneys  for  the  other 
parties  with  a  notice  of  settlement  of  two  days. 


SUPEEME  COURT. 

In  the  Matter  of  the  claim  of  JOHN  SCHREYER,  executor, 
appellant,  agt.  MARY  FRANCIS  HOLBORROW  and  another, 
administrators,  &c.,  respondents. 

Reference  under  statute  providing  for  the  hearing  and  determining  of  claims 
against  the  estate  of  a  deceased  party  —  How  and  when  motion  may  be 
made  to  set  aside  report —  Executor — Cannot  assign  claims  owing  to  himself 
individually  to  himself  as  executor. 

A  motion  to  set  aside  the  report  of  a  referee,  appointed  under  the  statute 
providing  for  the  hearing  and  determining  of  claims  against  the  estate 
of  a  deceased  party,  is  not  too  late  though  made  after  the  entry  of  judg- 
ment upon  swch  report. 

The  motion  must  first  be  made  at  a  special  term. 

An  executor  cannot  transfer  claims  owing  to  himself  individually  by  exe- 
cuting a  formal  assignment  of  them  to  himself,  as  executor,  so  as  to 
entitle  him  to  enforce  them  against  the  estate  of  the  deceased  intestate 
in  his  fee  as  executor. 

Fir  at  Department,  General  Term,  January,  1882. 
Before  DAVIS,  P.  J.,  BRADY  and  DANIELS,  JJ. 
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APPEAL  from  an  order  denying  motion  made  upon  a  case 
to  set  aside  the  report  of  a  referee  and  for  a  new  trial. 

Conlan  &  McCrea,  for  appellant. 
J.  W.  Hawes,  for  respondents. 

DANIELS,  «7. —  The  reference  was  made  under  the  statute 
providing  for  the  hearing  and  determining  of  claims  against 
the  estate  of  a  deceased  party.  After  hearing  the  evidence, 
a  report  was  made  rejecting  the  claims,  and  judgment  has  since 
been  entered  upon  such  report. 

It  has  been  objected  that  the  motion  to  set  aside,  which  was 
made  after  the  judgment,  was  too  late.  But  the  practice  as  it 
now  has  become  settled  is  against  the  validity  of  such  an 
objection.  Beyond  that  the  application  was  heard  under  the 
practical  sanction  of  the  general  term,  for  when  the  case  was 
before  it  on  a  preceding  occasion,  the  appeal  on  the  applica- 
tion of  the  respondent  was  then  dismissed,  because  the  motion 
had  not  been  first  heard  at  the  special  term,  and  without  preju- 
dice to  the  right  still  to  make  such  a  motion.  It  was  to  comply 
with  the  rule  of  practice  requiring  the  motion  to  be  first 
made  there  in  an  application  of  this  nature,  that  the  'motion 
was  made  which  resulted  in  the  order  from  which  the  appeal 
has  been  taken.  And  the  court  was  not  deprived  of  the 
power  to  hear  it  simply  because  a  judgment  had  in  form  been 
entered. 

It  has  also  been  claimed  that  the  case  was  not  served  in 
time,  but  as  it  was  in  fact  settled  and  made  the  foundation  of 
the  motion  before  the  special  term,  it  is  too  late  now  for  the 
respondent  to  derive  any  advantage  from  that  objection.  The 
case  must  consequently  be  regarded  as  regularly  before  this 
court  for  the  determination  of  the  merits  of  the  controversy. 

All  the  claims,  except  one,  which  were  made  the  subject  of 
investigation  at  the  trial,  were  owing  from  Holborrow,  the 
deceased  intestate,  to  Schreyer  individually.  For  the  purpose 
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of  placing  them  in  a  condition  in  which  they  might  be  joined 
with  another  claim  held  by  Schreyer  in  his  representative 
capacity,  he  executed  a  formal  assignment  of  the  individual 
claims  to  himself  as  executor.  And  upon  the  basis  of  that 
assignment  he  endeavored  to  enforce  them  against  the  estate 
of  the  deceased  intestate,  in  his  favor  as  executor.  The  case 
of  Scranton  agt.  Farmers',  <#<?.,  Bank  of  Rochester  (24 
JV.  Y.,  424),  has  been  relied  upon  as  an  authority  sustaining 
such  an  assignment.  But  no  such  legal  effect  can  properly  be 
attributed  to  it.  The  transaction  there  had  resulted  in  an 
actual  appropriation  of  the  money  derived  from  the  claim 
to  the  estate,  and  for  that  reason  it  was  sustained.  It  was 
held  that  the  referee  had  not  decided  that  the  assignment  by 
the  plaintiff  to  himself  as  executor  transferred  the  money 
secured  by  the  policy  to  the  estate,  and  that  it  was  not  neces- 
sary that  he  should  have  so  decided. 

This  was  the  doctrine  of  the  prevailing  opinion,  and  it  is 
evident  from  it  that  an  assignment  of  this  nature  was  not 
intended  to  be  sustained  by  the  decision.  The  dissenting 
opinion  of  DENIO,  J.,  was  emphatic  that  the  assignment  was 
legally  inoperative. 

Upon  that  subject  he  stated  that  the  paper  which  the 
executor,  as  an  individual,  had  made  and  signed,  and  then 
kept  in  his  own  possession,  was  of  no  legal  force  (Id.,  429). 
And  that  result  seems  to  follow  from  the  circumstances  that 
the  person  executing  such  a  paper  and  the  individual  receiving 
it  are  one  and  the  same  party,  incapable  of  contracting  with 
or  transferring  interests  from  himself  as  an  individual  to  him- 
self as  an  executor.  Because  of  that  inability  no  title  was 
transferred  to  Schreyer,  as  executor,  by  the  assignment,  which 
he  himself  executed  individually,  and  the  claims  intended  to 
be  affected  by  it  were  therefore  properly  rejected  by  the 
referee.  But  a  further  claim  was  presented  and  made  a  sub- 
ject of  the  reference,  which  had  accrued  to  the  testatrix  in 
her  lifetime,  for  the  rent  of  the  second  floor  and  basement  of 
355  West  Forty-second  street.  This  had  become  vested  in 
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the  executor  in  his  representative  capacity,  and  could  properly 
be  made  the  subject  of  such  a  reference.  But  in  his  report 
the  referee  also  rejected  this  demand  as  not  sufficiently  estab- 
lished by  the  proof  to  authorize  a  recovery  upon  it. 

The  evidence  given  upon  the  hearing  directly  tended,  with- 
out contradiction,  to  establish  the  fact  that  this  property 
belonged  to  the  testatrix,  and  it  was  shown  to  have  been  occu- 
pied by  the  intestate  Holborrow,  with  his  family,  from  some 
time  in  the  spring  of  1876,  until  November,  in  which  month 
Holborrow  died. 

The  agreement  for  the  letting  of  this  portion  of  th-3  premises 
was  made  by  the  executor,  as  the  husband  and  agent  of  his 
wife,  with  Holborrow,  the  intestate,  and  it  was  proved  by  the 
witness  Cains,  who  wfcs  not  interested  in  the  controversy.  He 
stated  that  he  was  present  at  a  conversation,  in  the  spring 
of  1876,  between  Holborrow  and  Schreyer  in  front  of  the 
premises  355  West  Forty-second  street ;  that  these  two  per- 
sons stood  in  front  of  the  building  talking  together  at  the 
time,  and  Schreyer  addressing  the  witness  asked  him  why 
Holborrow  should  not  take  the  first  floor  of  that  building  from 
him  at  thirty-five  dollars  per  month  because  he  was  collecting 
rent  for  him  ;  that  it  was  convenient  for  his  business  and  the 
rent  was  ten  dollars  less  than  for  anyone  else.  The  witness 
added  that  Holborrow  said  it  was  more  rent  than  he  wanted 
to  pay.  But  finally  he  agreed  to  rent  the  same  for  one  year, 
and  without  knowing  whether  the  agreement  was  ever  carried 
out  he  testified  that  Holborrow  moved  in ;  that  he  considered 
it  a  conditional  agreement  because  Sehreyer  agreed  to  make 
alterations  and  repairs. 

There  is  nothing  in  the  case  subjecting  the  statements  of 
this  witness  to  discredit  or  suspicion  in  any  respect  whatever, 
and  for  that  reason  it  was  the  duty  of  the  referee  to  accept 
his  evidence  as  truthful  (Elwood  agt.  Western  Union  Tel.  Co.> 
45  N.  Y.,  549,  553).  That  was  sufficient  to  prove  the  letting1 
of  the  premises  and  their  occupancy  by  Holborrow  and  hia 
family,  especially  as  it  was  followed  by  the  further  uncon- 
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tested  evidence  of  Schreyer  that  this  occupancy  continued  until 
the  death  of  Holborrow  in  November  following.  As  the  case 
was  presented  there  was  no  contradiction  of  any  of  these  state- 
ments, and  nothing  appeared  which  warranted  the  conclusion 
that  they  were  not  truthful  and  reliable.  Even  if  the  letting 
was,  as  Cains  stated  it  to  be,  conditional  upon  Schreyer's  obli- 
gation to  make  alterations  and  repairs,  it  may  well  be  presumed 
from  the  continuance  of  the  tenancy  itself,  in  the  absence  of 
all  testimony  to  the  contrary,  that  this  obligation  was  properly 
performed.  And  that  so  far  completed  the  case  in  favor  of 
the  claimant  as  to  entitle  him  to  a  recovery  for  the  rent  accru- 
ing on  account  of  this  occupancy.  It  was  not  necessary  that 
he  should  establish  the  further  fact  that  the  rent  itself  had  not 
been  paid.  If  payment  had  been  mad&  that  was  a  fact  to  be 
proved  in  exoneration  of  the  estate  of  the  intestate  (Dayton 
agt.  Johnson,  69  N.  Y.,  419).  Upon  this  item  of  the  claims 
presented  upon  the  hearing  the  case  of  the  claimant  was  made 
out  and  the  report  of  the  referee,  by  which  it  was  finally 
rejected,  was  unwarranted  ;  and  to  that  extent,  consequently, 
the  order  which  has  been  made  should  be  reversed  and  a  new 
trial  directed  before  another  referee.  But  'as  the  appellant 
has  legally  failed  upon  the  other  claims  presented  by  him  the 
reversal  will  be  without  costs. 

DAVIS  and  BBADY,  JJ.,  concurred. 
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SUPREME  COURT. 

JOHN    B.    JOHNSON    agt.    CATHARINE   WILLIAMS,    executrix, 
and  others. 

Assignment  of  claim  in  expectancy  —  When  valid — What  evidence  admissible 
to  explain  a  written  instrument — Whenparol  evidence  admissible. 

An  assignment  of  demands  having  at  the  time  no  actual  existence,  but 
which  rests  in  expectancy  merely,  is  valid  in  equity  as  an  agreement, 
and  takes  effect  as  an  assignment  where  the  demands  intended  to  be 
assigned  are  subsequently  brought  into  existence. 

Where  the  evidence  showed  that  one. P.  W.  died  in  March,  1880,  leaving 
a  will,  the  eighth  clause  of  which  read  as  follows:  "  I  give  and  bequeath 
to  my  nephew  W.  W.,  son  of  my  brother  I.  W.,  deceased,  fifty  shares 
of  the  capital  stock  of  the  Third  Avenue  Railroad  Company  of  the  city 
of  New  York,  or  so  much  or  such  portion  thereof  as  I  may  own  or  be 
possessed  of  at  the  time  of  my  decease."  W.  W.,  the  legatee  above 
named,  died  intestate  May  10,  1880,  having  previously  executed  and 
delivered  to  the  plaintiff  an  instrument  in  writing  as  follows :  "I,  W. 
W.,  of  Orange  county,  of  the  state  of  Florida,  now  at  present  residing 
at  No.  5%  East  One  Hundred  and  Twelfth  street,  of  the  city  of  New 
York,  do  give  and  bequeath  to  my  friend  John  B.  Johnson,  in  return 
for  all  kindness  and  attention  I  received  from  him  in  this  my  last  sick- 
ness, all  the  Third  avenue  railroad  stock,  fifty  shares,  the  same  that  was 
bequeathed  to  me  by  my  uncle  P.  W. ,  now  deceased,  and  request  that 
my  aunt,  C.  W.,  see  that  the  same  is  paid  over  to  him  as  soon  as  practi- 
cable after  my  death;  this  being  my  dying  request: " 

Held,  that  although,  independent  of  the  instrument,  the  testimony  estab- 
lished the  fact  that  it  was  the  intention  of  W.  W.  to  give  the  stock  to 
tue  plaintiff,  yet  the  transaction  cannot  be  upheld  as  a  gift  either  inter 
vi'vos  or  donatio  mortis  causa. 

Held,  also,  that  the  evidence  will  not  support  a  declaration  of  trust,  but 
the  plaintiff  may  recover  upon  the  instrument  as  a  valid  assignment. 

Although  the  language  employed  is  that  ordinarily  used  in  testamentary 
disposition  of  property,  yet  the  intention  of  the  author  of  the  instru- 
ment may  be  sought  for  by  extrinsic  evidence  of  all  the  surrounding 
circumstances  which  may  aid  in  its  interpretation. 

In  this  and  like  cases  parol  evidence  is  admissible,  not  to  vary  or  contra- 
dict but  to  explain  the  contract. 

Special  Term,  May,  1882. 
VOL.  LXIII        30 
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jLevi  A.  fuller  and  Z.  Gross,  for  plaintiff. 

J.  H.  Hayward  and  Isaac  L.  Egbert,  for  defendants. 

LABEEMORE,  J. —  It  is  shown  by  the  evidence  that  one  Peter 
Williams  died  in  the  city  of  New  York,  in  March,  1880,  leav- 
ing a  will  which  contained,  among  others,  the  following 
bequest : 

u  EighMy.  I  give  and  bequeath  to  my  nephew,  William 
Williams,  son  of  my  brother  Isaac  Williams,  deceased,  fifty 
(50)  shares  of  the  capital  stock  of  the  Third  Avenue  Railroad 
Company  of  the  city  of  New  York,  or  so  much  or  such  por- 
tion thereof  as  I  may  own  or  be  possessed  of  at  the  time  of 
my  decease." 

William  Williams,  the  legatee  above-named,  died  intestate 
May  10,  1880,  having  previously  executed  and  delivered  to 
the  plaintiff  an  instrument  in  writing  as  follows  : 

"  I,  William  Williams,  of  Orange  county,  of  the  state  of 
Florida,  now  at  present  residing  at  No.  53  East  One  Hundred 
and  Twelfth  street,  of  the  city  of  New  York,  do  give  and 
bequeath  to  my  friend  John  B.  Johnson,  in  return  for  all 
kindness  and  attention  I  received  from  him  in  this,  my  last 
sickness,  all  the  Third  Avenue  Railroad  stock — 50  shares  — 
the  same  that  was  bequeathed  to  me  by  my  uncle  Peter 
Williams,  now  deceased,  and  request  that  my  aunt  Catharine 
Williams  see  that  the  same  is  paid  over  to  him  as  soon  as 
practicable  after  my  death  ;  this  being  my  dying  request. 

"  In  witness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  7th  day  of  May,  1880. 

"WILLIAM  WILLIAMS.  [L.  s.] 

"EDMUND  ROBESON,  122  East  One  Hundred  and  Fourteenth 
street. 

"  SAMUEL  H.  GOODENOUGH,  No.  200  East  One  Hundred  and 
Twenty-fourth  street." 

The  testator  above-mentioned  owned  the  said  fifty  shares  of 
stock  at  the  time  of  his  death,  and,  upon  the  probate  of  his 
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will,  May  27,  1880,  the  defendant,  as  his  executrix,  took  pos- 
session thereof,  and  now  holds  the  same  in  opposition  to  plain- 
tiffs claim,  the  nature  and  extent  of  which  is  now  submitted 
for  adjudication. 

Independent  of  the  instrument  of  May  7,  1880,  the  testi- 
mony established  the  fact  that  it  was  the  intention  of  William 
"Williams  to  give  this  stock  to  the  plaintiff ;  but  the  transac- 
tion cannot  be  upheld  as  a  gift,  either  inter  vivos  or  donatio 
mortis  causa. 

There  was  not,  and  could  not  have  been,  any  delivery  of 
the  stock,  of  which  the  alleged  donor  had  either  actual  or  con- 
structive possession  at  the  time  (Harris  agt.  Clark,  3  N.  Y., 
113 ;  Bedell  agt.  Carll,  33  N.  Y.,  585 ;  Young  agt.  Young, 
80  N.  Y.,  422). 

The  evidence  will  not  support  a  declaration  of  trust,  as  in 
Martin  agt.  Funk  (75  N.  Y.,  134),  and  the  plaintiff  must 
recover,  if  at  all,  upon  the  instrument  in  question  as  a  valid 
assignment.  The  language  employed  is  that  ordinarily  used 
in  testamentary  disposition  of  property,  but  the  intention  of 
the  author  of  the  instrument  may  be  sought  for  by  extrinsic 
evidence  of  all  the  surrounding  circumstances  which  may  aid* 
in  its  interpretation  (Knapp  agt.  Warner,  57  N.  Y.,  66).  It 
was  prepared  by  a  layman  who  failed  to  use  apt  words  of  present 
transfer,  but,  as  has  been  observed,  the  intention  to  assign  for 
the  consideration  expressed  is  fully  sustained  by  the  proof. 

The  plaintiff  was  a  trusted  friend  of  the  deceased,  who 
desired  to  make  recompense  "  for  all  kindness  and  attention  " 
received  during  his  last  sickness.  No  proof  was  offered  of 
undue  influence,  and  the  intention  of  the  author  of  the  instru- 
ment must  control  its  phraseology  ut  res  magis  valeat,  quam 
pereat. 

In  this  and  like  cases  parol  evidence  is  admissible  not  to 
vary  or  contradict,  but  to  explain  the  contract  (2  Parsons  on 
Contracts,  549,  533). 

Field  agt.  The  Mayor  (6  N.  Y.,  187)  is  an  authority  for 
the  assignment  of  a  claim  in  expectancy,  and,  as  the  rights  of 
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creditors  have  not  intervened,  I  think  upon  the  whole  testi- 
mony that  the  plaintiff  should  have  the  relief  sought. 

Judgment  is,  therefore,  rendered  in  his  favor,  but  without 
costs. 


N.  Y.  COMMON  PLEAS. 

EDWARD  F.  BROWN,  respondent,  agt.  MARIANNA  GENET, 
appellant. 

Liability  of  borrower  for  fees  and  charges  of  an  attorney  who  searches  title  at 
the  request  of  the  parly  proposing  to  make  the  loan. 

An  attorney  who  searches  title  for  a  person  desiring  to  borrow  money  on 
bond  and  mortgage,  in  the  absence  of  an  express  agreement  is  not  enti- 
tled to  maintain  an  action  against  such  borrower  for  his  fees  and  charges 
for  such  services. 

In  the  absence  of  such  express  agreement  there  is  no  privity  of  contract 
existing. 

General  Term,  March,  1882. 

Before  YAN  BRUNT,  J.  F.  DALY  and  VAN  HOESEN,  JJ. 

APPEAL  from  judgment  of  the  general  term  of  the  marine 
court,  affirming  a  judgment  of  the  trial  term  in  favor  of  the 
plaintiff  by  direction  of  the  presiding  judge. 

The  plaintiff  was  an  attorney.  The  defendant  desired  a 
loan  of  money  on  bond  and  mortgage  and  applied  to  one  Mrs. 
Ketcham,  who  agreed  to  loan  $5,500  on  bond  and  mortgage  on 
a  lot  of  land  in  West  One  Hundred  and  Twenty-fourth  street. 

At  request  of  Mrs.  Ketcham  the  plaintiff  searched  the  title 
and  rejected  it.  He  sued  defendant  upon  an  alleged  retainer 
of  defendant  for  his  services  in  searching. 

No  special  contract  of  retainer  was  proven  beyond  the  fact 
that  defendant  desired  the  loan  and  Mrs.  Ketcham  desired  the 
title  searched  to  ascertain  if  the  security  was  ample. 

Plaintiff  supposed  that  an  implied  retainer  sprung  out  of 
this  state  of  affairs. 
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Charles  JBlandy,  for  appellant,  argued  that  no  privity  of 
contract  existed  between  plaintiff  and  defendant,  and  cited 
Norwood  et  al.  agt.  Barcalow  (6  Daly,  117). 

Joseph  D.  Fay,  for  respondent,  cited  same  case. 

PER  CURIAM.  —  The  court  is  of  the  opinion  that  the  case  of 
Norwood  et  al.  agt.  Barcalow  (6  Daly,  117)  presents  precisely 
the  same  question  as  the  one  at  bar,  and  it  necessarily  controls 
the  decision  of  the  case  at  bar. 

There  is  no  proof  in  this  case  of  either  retainer  or  of  any 
custom  by  which  any  liability  would  be  fastened,  under  the 
evidence  as  established,  upon  the  defendant. 

In  the  absence  of  that  proof  there  would  be  no  implied  lia- 
bility for  the  reason  that  the  duty  which  was  performed  by 
the  plaintiff  was  performed  for  his  client,  namely,  Mrs. 
Ketcham,  and  under  the  circumstances  no  recovery  should  be 
had  unless  there  was  some  retainer  or  some  custom  on  which 
an  implied  liability  might  be  founded. 

Judgment  reversed,  with  costs  to  appellant  to  abide  event. 

. 


SCJPKEME  COUKT. 

LEAVITT  LANE  agt.  HENRY   S.  VAN   ORDEN   and  WILLIAM 
A.  KENNEDY. 

Costs  —  "When  defendants  who  sever  in  their  defense,  appearing  by  different 
attorneys  and  all  succeed,  are  entitled  to  separate  bill  of  costs  —  Extra  allow- 
ance —  When  entitled  to  —  Code  of  Civil  Procedure,  sections  3228,  3229. 

In  an  action  brought  by  plaintiff  to  recover  from  defendants,  who  were  at 
the  time  of  the  alleged  contraction  thereof  copartners,  a  debt  which  he 
claimed  had  been  incurred  by  their  fraudulent  misrepresentations  as  to 
their  ability  to  pay. .  They  appeared  by  separate  attorneys  and  a  verdict 
was  rendered  in  favor  of  both  defendants.  On  motion  to  be  allowed 
separate  bills  of  costs,  and  for  an  extra  allowance: 

Held,  that  under  the  Code  both  defendants  are  entitled  to  costs,  and  such 
claim  can  only  be  disallowed  upon  the  ground  that  the  appearance  by 
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separate  attorneys  was  in  bad  faith  and  for  the  sole  purpose  of  incurring 
costs. 

Held,  further,  that  the  burthen  of  proving  this  rests  upon  the  plaintiffs, 
and  the  facts  do  not  justify  such  a  conclusion.  The  attorneys  have  no 
connection  in  business,  their  offices  are  separate,  the  undertakings  upon 
the  arrest  were  separate,  and  as  one  of  the  defendants  may  have  been 
guilty  of  fraud  and  the  other  not,  they  were  justified  in  making  a  sepa- 
rate defense  by  different  attorneys,  and  having  done  so  and  succeeded 
they  are  both  entitled  to  costs. 

Held,  also,  that  the  case  was  "  a  difficult  and  extraordinary  one,"  and  under 
section  3253  an  extra  allowance  should  be  made. 

Ulster  Special  Term,  February,  1 882. 

MOTION  by  defendants  to  be  allowed  separate  bills  of  costs, 
and  for  an  extra  allowance. 

J.  I.  &  F.  Werner,  for  defendants. 
S.  G.  Young,  for  plaintiff. 

WESTBROOK,  J. —  This  action  was  brought  by  the  plaintiff 
to  recover  from  the  defendants,  who  were  at  the  time  of  the 
alleged  contraction  thereof  copartners,  a  debt  which  he  claimed 
had  been  incurred  by  their  fraudulent  misrepresentations  as  to 
their  ability  to  pay. 

The  cause  was  tried  at  the  Ulster  circuit  in  January,  1882, 
and  the  verdict  was  in  favor  of  both  the  defendants,  who,  as 
they  appeared  by  separate  attorneys,  ask  for  the  allowance  of 
separate  bills  of  costs  and  for  an  extra  allowance. 

This  motion  was  argued  as  if  the  granting  of  costs  to  each 
defendant  rested  in  the  discretion  of  the  court,  but  I  do  not 
so  understand  the  Code.  Very  clearly,  under  subdivision  4  of 
section  3228,  if  the  plaintiff  had  recovered  "  fifty  dollars  or 
more  "  he  would  have  been  entitled  to  costs.  The  next  sec- 
tion (3229),  in  its  first  sentence,  declares :  "  The  defendant 
is  entitled  to  costs,  of  course,  upon  the  rendering  of  final  judg- 
ment, in  an  action  specified  in  the  last  section,  unless  the 
plaintiff  is  entitled  to  costs  as  therein  prescribed."  Having 
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made  this  clear  provision  for  costs,  and  which  is  applicable  to 
the  present  case,  because  the  plaintiff  has  failed  as  to  both 
defendants,  the  section  proceeds  to  state  when  costs  are  in  the 
discretion  of  the  court,  and  that  is  when  the  action  is  brought 
against  two  or  more  defendants  in  which  "  the  plaintiff  is 
entitled  to  costs  against  one  or  more,  but  not  against  all  of 
them."  In  such  a  case  it  is  declared  "  none  of  the  defendants 
are  entitled  to  costs,  of  course ; "  and  it  is  further  provided 
that  "  in  that  case  costs  may  be  awarded,  in  the  discretion  of 
the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs,  when  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant  against  whom  the 
plaintiff  is  entitled  to  costs." 

As  the  Code  reads  both  defendants  are  entitled  to  costs,  and 
such  claim  can  only  be  disallowed  upon  the  ground  that  the 
appearance  by  separate  attorneys  was  in  bad  faith  and  for 
the  sole  purpose  of  incurring  costs  (  Williams  agt.  Cassidy, 
59  How.,  490).  The  burden  of  proving  this  rests  upon  the 
plaintiff,  and  I  do  not  think  that  the  facts  justify  such  a  con- 
clusion. The  attorneys  have  no  connection  in  business  ;  their 
offices  are  separate ;  the  undertakings  upon  the  arrest  were 
separate,  and  as  one  of  the  defendants  may  have  been  guilty  / 
of  fraud  and  the  other  not,  they  were  justified  in  making  a 
separate  defense  by  different  attorneys.  Having  done  so  and 
succeeded  they  are  both  entitled  to  costs  for  the  reason  that 
the  proof  submitted  does  not  justify  the  conclusion  that  the 
separate  appearance  was  in  bad  faith. 

The  next  question  is,  should  there  be  an  extra  allowance  ? 
I  think  that  this  may  be  deemed  "  a  difficult  and  extraor- 
dinary case"  under  section  3253  of  the  Code.  It  certainly 
presented  a  difficult  question  of  law  upon  which  the  case  is  to 
be  reviewed,  and  upon  the  facts  the  evidence  was  conflicting. 
It  is  said  that  the  case  is  a  hard  one  for  the  plaintiff,  and 
therefore  no  allowance*  should  be  made.  The  difficulty  with 
this  suggestion  is  that  it  presents  a  consideration  outside  of 
the  statute,  and  which,  if  adopted  as  sound,  compels  the  court 
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to  balance  equities  upon  every  application  of  this  character. 
Not  only  would  this  view  of  the  statute  impose  great  labor 
upon  a  judge,  but  it  overrides  the  statute  which  gives  the 
extra  costs  "in  a  difficult  and  extraordinary  case."  Tins 
part  of  the  motion  is,  therefore,  also  granted,  but  there  must 
be  only  an  allowance  of  five  per  cent  upon  the  amount  sought 
to  be  recovered,  $162.70,  with  interest  from  August  1,  1881, 
one-half  of  which  is  allowed  to  each  defendant.  No  costs  are 
allowed  upon  this  motion. 


K  Y.  SUPERIOK  COUKT. 

WILLIAM  ZORNTLEIN  agt.  GEORGE  ADAM  BRAM  and  CLARA 

BRAM. 

Husband  and  wife  —  When  tenants  in  common  in  lands  conveyed  to  them 
jointly  —  When  grantee  in  a  conveyance  by  wife  entitled  to  a  partition. 

Where,  since  the  act  of  1860,  concerning  the  rights  and  liabilities  of  hus- 
band and  wife,  lands  have  been  conveyed  to  a  husband  and  wife  jointly, 
without  any  statement  in  the  deed  as  to  the  manner  in  which  the  grantee 
shall  hold,  they  are  tenants  in  common,  and  not  tenants  by  entireties; 
and  the  grantee  in  a  conveyance  by  the  wife  of  an  individual  half  of 
the  premises  is  entitled  to  a  partition. 

Special  Term.  May,  1882. 

TRUAX,  J.  —  This  action  was  brought  to  partition  the 
premises  mentioned  in  the  complaint.  I  have  found  that  in 
the  year  1878  the  premises  were  conveyed  to  Jacob  Bram  and 
Babeta  Bram ;  that  at  the  time  of  the  making  of  said  con- 
veyance Babeta  Brain  was  the  wife  of  Jacob  Bram,  although 
that  fact  was  not  mentioned  in  the  conveyance ;  that  there- 
after Babeta  Bram  conveyed  one  individual  half  of  said 
premises  to  the  plaintiff ;  that  thereafter,  and  after  the  last 
mentioned  deed  had  been  recorded,  said  Jacob  Bram  and 
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Babetta  Brara  conveyed  said  premises  to  the  defendant, 
George  Adam  Bram,  and  that  this  last  mentioned  deed  was 
recorded  before  the  commencement  of  this  action. 

The  learned  counsel  for  the  defendants  contends  that  the 
plaintiff  cannot  maintain  this  action  because  the  said  Jacob 
and  Babeta  Bram  were  seized  of  an  entirety  in  said  premises, 
and  not  as  joint  tenants  or  tenants  in  common  ;  that  at  common 
law  during  the  lives  of  both  parties,  the  husband  (Jacob  Bram) 
was  entitled  to  the  possession  of  the  property  and  to  the  rents 
and  profits  of  the  freehold  estate,  and  the  wife  (Babeta  Bram) 
had  only  a  mere  right  of  survivorship  (Goelet  agt.  Gori,  31 
Barb.,  314 ;  Wright  agt.  Sadler,  20  N.  I7".,  320 ;  Barber  agt. 
Harris,  15  Wend.,  175 ;  Dickinson  agt.  Codwise,  1  Sand. 
Oh.,  214 ;  Dias  agt.  Glover,  Hoff.  Ch.,  71 ;  Roger  agt.  Ben- 
son, 5  Johns.  Ch.,  431  ;  Miller  agt.  Miller,  9  Abb.  \_N.  &], 
444;  Jackson  agt.  Stivers,  16  Johns.,  110;  Doe  agt.  How- 
land,  8  Cow.,  277);  and  that  the  married  woman's  acts  of 
1848,  1849,  1860  and  1862  have  not  changed  this  rule  of  the 
common  law  (Freeman  agt.  Barber,  3  T.  &  C.,  574 ;  Beach 
agt.  Hollister,  3  Hun,  519). 

The  precise  question  in  this  case  has  lately  been  passed  upon 
by  three  of  the  judges  of  the  court  of  appeals  (See  Meeker 
agt.  Wright,  76  N.  Y.,  262).  Judge  DANFORTH,  in  an  opinion 
which  was  concurred  in  by  EAPALLO  and  MILLER,  JJ.,  criti- 
cised and  disapproved  of  many  of  the  cases  above  cited,  and 
held  that,  where  since  the  passage  of  the  act  of  1860,  con- 
cerning the  rights  and  liabilities  of  husband  and  wife,  lands 
have  been  conveyed  to  a  husband  and  wife,  jointly,  without 
any  statement  in  the  deed  as  to  the  manner  in  which  the 
grantees  shall  hold,  they  are  tenants  in  common.  It  is  true 
that  the  case  was  decided  upon  another  point,  but  it  seems  to 
me  that  the  reasoning  of  Judge  DANFORTH  is  logical,  and  is 
but  interpreting  the  married  woman's  acts  in  the  same  liberal 
spirit  in  which  they  were  enacted.  The  case  of  Meeker  agt. 
Wright  was  decided  in  February,  1879,  since  which  time  the 
legislature  of  this  state  has  passed  an  act  which  declares  that 
VOL.  LXIII  31 
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whenever  husband  and  wife  shall  hold  any  lands  or  tene- 
ments, as  tenants  in  common,  joint  tenants,  or  as  tenants  by 
entireties,  they  may  make  partition  or  division  of  the  same 
between  themselves,  and  such  partition  or  division  *  *  * 
shall  be  valid  and  effectual  (Chap.  472,  Laws  1880). 
Judgment  of  partition  and  sale  is  ordered,  with  costs. 


SUPKEME  COURT. 
THE  PEOPLE  agt.  JOHN  H.  LIVINGSTON. 

Nuisance  —  in  obstructing  highway  —  Indictment  for,  containing  averments  of 
continuance  —  Verdict  of  guilty  —  Error  —  where  there  is  no  evidence  of  con- 
tinuance—  Highway  sought  to  be  established  by  evidence  of  user —  What 
must  be  shown  —  Facts  held  to  be  insufficient  to  establish  a  highway. 

Upon  the  trial  of  an  indictment  (containing  averments  of  continuance)  for 
a  nuisance  in  obstructing  a  public  highway,  if  there  is  no  evidence  of 
continuance  a  general  verdict  of  guilty  is  error;  and  the  general  term 
will  reverse  on  that  ground,  although  on  the  trial  attention  was  not 
called  to  the  point. 

Unless  the  locus  in  quo  is  shown  to  be  a  public  highway  it  is  the  duty 
of  the  court  on  the  trial  of  such  an  indictment  to  direct  an  acquittal 
(LANDON,  J.). 

Where  a  highway  is  sought  to  be  established  by  evidence  of  user  it  must  be 
shown  to  exist  over  the  route  described  in  the  indictment  (LANDON,  J.). 

On  the  facts  of  the  case,  held  insufficient  to  establish  a  public  highway 
(LANDON,  J.). 

Third  Department,  General  Term,  May,  1882. 
Before  LEAKNED,  P. «/.,  LANDON  and  BOARDMAN,  JJ. 

THE  defendant  was  indicted  for  nuisance  in  erecting  and 
continuing  obstructions  on  an  alleged  public  highway,  three 
rods  wide,  located  in  Berne,  Albany  county.  He  was  tried  in 
the  court  of  sessions.  The  plot  of  ground  through  which  the 
highway  was  claimed  is  triangular  in  form,  being  about  three- 
quarters  of  an  acre  one  side,  the  stone  wall  being  476  feet  in 
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length ;  another  a  highway  some  238  feet,  and  Thompson's 
lake  being  the  third  boundary.  The  origin  of  the  privilege, 
which  it  was  claimed  ripened  into  a  highway,  was  about  fifty 
years  ago  a  stone  wall,  and  in  the  indictment  stated  to  be  the 
southerly  line  of  the  alleged  highway,  was  built.  It  was  con- 
structed with  the  consent  of  the  original  owner,  grandfather 
Secor,  as  he  was  called  on  the  trial.  The  conversation  in 
which  it  was  arranged,  as  related  by  his  grandson  (and  the 
only  testimony  on  the  subject),  fully  explains  the  situation : 
"  I  heard  my  grandfather  talk  abont  building  the  fence,  and 
before  the  wall  was  built ;  it  was  when  they  came  to  lay  the 
stone  wall." 

Q.  Then  you  say  that  those  neighbors  had  assembled  to 
build  a  stone  wall,  and  then,  having  come  for  that  purpose, 
your  grandfather  made  a  bargain  with  them  to  build  it  ?  A. 
Gave  them  the  privilege. 

Q.  Do  you  remember  what  anybody  said  in  that  conver- 
sation except  your  grandfather?  A.  Nothing,  only  they  all 
turned  out  and  helped  build  the  fence. 

Q  Do  you  remember  what  your  grandfather  said?  A. 
He  said,  "  Now  there  you  can  have  that  privilege  and  go  there 
when  you  are  a  mind  to." 

Q.  You  said  it  was  a  privilege  to  wash  sheep?  A.  Of 
course ;  they  go  there  and  drive  their  sheep ;  my  grandfather 
said,  "  Now  if  you  will  build  that  stone  wall  you  can  have  the 
privilege  to  drive  sheep  there  and  wash  them ;  *  *  *  he 
also  said  that  for  building  the  sheep  pen  and  the  wall  they 
could  have  the  privilege  of  washing  sheep  there." 

The  way  claimed  in  the  indictment  was  never  laid  out  as  a 
highway,  or  fenced  or  repaired,  nor  had  the  town  ever  done 
any  act  to  recognize  it  as  a  public  highway.  The  people,  on 
the  trial,  relied  entirely  upon  a  public  user  for  over  twenty 
years  to  establish  the  highway. 

Other  facts  are  stated  in  the  opinions,  also  as  to  charge  of 
court  and  other  matters  in  points  of  counsel. 

The  case  was  given  to  the  jury  who  returned  a  verdict  of 
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guilty  as  charged  in  the  indictment ;  a  stay  of  proceedings  was 
allowed  and  an  appeal  taken  to  this  court. 

Edward  J.  Meegan,  for  defendant. 

I.  No  indictment  will  lie  for  obstructing  a  private  way  or 
easement  or  a  road  in  which  a  neighborhood  is  interested.     It 
must  be  a  common  public  highway  in  which  the  public,  in 
their  aggregate  capacity,  have  a  common  interest  as  distin- 
guished from  mere  individual  or  private  right  (The   People 
agt.  Jackson,  6  Mich.,  432 ;   U.  8.  agt.  Schwarz,  4  Cranch  C. 
C.,  160 ;   V.  S.  agt.  Emery,  4  id.,  270 ;  Selby  agt.   Crystal 
Pal.  Dis.  Gas  Co.,  31  Law  Jour.  [Ch.,  N.  £],  595;  2  Bish. 

.on  Grim.  Law  \^ih  edl\,  sec.  1266).  (a)  "  No  indictment  lies 
for  a  nuisance  unless  the  offense  be  to  the  public  generally  as 
distinguished  from  a  special  and  limited  class  of  persons " 
(2  Wharf,  on  Grim.  Law  [7th  ed.~],  sec.  2414).  (J)  An  alley 
is  not  a  public  highway  so  that  an  indictment  will  lie  for 
obstructing  it  (Bagley  agt.  People,  5  N.  W.  JR.,  415  [bottom 
page]  ;  Hemingway  agt.  Chicago,  60  III.,  324).  (c)  As  illus- 
trating the  point  urged  here  the  rule  of  pleading  is  that  the 
indictment  must  allege  to  the  common  nuisance  of  all  the  citi- 
zens and  not  divers  citizens  (1  Bish.  on  Grim.  Law  [7th  ed.~], 
sees.  352,  353).  (d)  The  undisputed  evidence  is  that  some 
fifty  years  ago  a  license  was  given  to  a  few  neighbors  to  travel 
over  this  common  to  reach  sheep  in  a  pen  to  be  erected.  No 
route  was  specified  at  the  time,  nor  does  one  seem  ever  after- 
wards to  be  uniformly  followed.  This  license  was  a  mere 
private  personal  privilege  in  which  the  public  at  large  had  no 
interest  or  concern  (Wood  agt.  Hurd,  34  N.  J.  L.,  87). 
(e)  Some  very  respectable  authorities  hold  that  no  indictment 
will  lie  for  obstructing  a  highway  unless,  in  addition  to  the 
dedication,  there  also  be  an  express  acceptance  by  the  authori- 
ties ( Wood  on  Nuis.,  229,  sec.  235 ;  Hawkins*  Pleas  of  the 
Crown,  367,  sec.  3 ;  U.  8.  agt.  King,  1  Cranch  C.  C.,  444 ; 
State  agt.  Joyce,  19  Wis.,  90). 

II.  The  statute  (2  R.  S.  [6th  ed.],  164,  sec.  163)  which 
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makes  a  twenty  years'  user  of  a  road  sufficient  to  constitute  a 
highway  requires  it  to  be  used  as  a  public  highway  for  that 
term.  It  provides,  "  all  roads  not  recorded  which  have  been 
or  shall  have  been  used  as  public  highways  for  twenty  years 
or  more  shall  be  deemed  public  highways."  Unless,  there- 
fore, this  route  was  used  by  the  public  as  a  public  highway  it 
does  not  fall  within  the  provisions  of  this  statute,  (a)  "  High- 
way "  is  defined  as  "  a  road  free  to  the  public,  a  passage  open 
to  all  persons  "  (1  Abb.  Diet.,  562).  (5)  To  constitute  a  high- 
way it  must  at  least  be  of  public  utility  if  not  of  necessity 
(  Wetter  agt.  Harvey,  1  McQord,  67).  (c)  It  requires  stronger 
proof  to  establish  a  country  road  than  a  street  in  the  city  (27 
Am.  Dec.,  563,  n;  Badeau  agt.  Mead,  14:  JBarb.,  328). 
Much  stronger  evidence  of  a  dedication  by  the  owner  or  pre- 
scriptive right  by  the  public  will  be  required  to  establish  the 
existence  of  a  neighborhood,  local  or  timber  road,  than  of  a 
thoroughfare  or  part  of  an  acknowledged  highway  between 
towns,  or  leading  to  a  town,  and  as  such  constantly  traveled 
(Onstott  agt.  Murray,  22  Iowa,  457;  Hardvng  agt.  Jasper, 
14  Col.,  642).  (d )  The  inception  of  the  right  to  travel  being 
shown  it  must  be  presumed  to  continue  in  the  same  way 
(37  N.  Y.,  637).  It  is  submitted  that  the  undisputed  evi- 
dence establishes  no  user  by  the  public  of  this  way.  Most  of 
it  was  impassable  for  teams  or  wagons,  and  it  terminated  at 
a  sheep  pen  and  high  rocks  overlooking  the  lake,  and  for  fully 
two-thirds  of  its  length,  it  was  used  only  in  the  spring  of  each 
year  for  the  purpose  of  driving  sheep  to  the  sheep  pen. 
(«?)  To  constitute  a  highway  the  way  must  be  one  over  which 
all  the  people  of  the  state  have  a  common  and  an  equal  right 
to  travel,  or  at  least  a  general  interest  to  keep  unobstructed 
(People  agt.  Jackson,  7  Mich.,  432).  The  mere  fact  that  a 
highway  has  been  laid  out  is  not  sufficient ;  there  must  be  an 
existing  thoroughfare,  suitable  for  travel  (Beokwiih  agt. 
Whalen,  70  N.  Y.,  430).  "Where  a  way  is  opened  as  a  pri- 
vate passway,  and  that  fact  clearly  appears,  it  cannot  be  con- 
verted into  a  public  highway  by  the  mere  use  thereof,  no 
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matter  how  long  that  use  may  be  continued  (Hall  agt.  McLeod, 
2  Mete.  [Jfy.],  98).  *  *  *  There  must  be  certainty  of 
limits  and  direction  in  laying  out  (Hice  agt.  Fish,  4  Mass. 
[C.  £],  310;  Briggs  agt.  Guilford,  8  Vt.,  270;  6  Waifs 
Act  and  Def.,  296).  (/)  A  road  a  mile  long,  and  from  ten 
to  fifteen  feet  wide,  leading  from  a  public  highway  to  a 
church,  and  used  by  the  people  of  the  neighborhood  for  sixty 
years  in  going  to  and  from  the  church,  and  which  connected 
with  a  country  road  leading  to  a  mill  in  the  neighborhood, 
and  to  a  railroad  station,  but  which  had  never  been  under  the 
charge  of  an  overseer  nor  worked  as  a  public  highway,  is  not 
a  public  highway,  so  as  to  subject  one  to  indictment  for 
obstructing  it  (State  agt.  Me  Daniel,  8  Jones  L.  \N.  £],  284). 
(g)  The  case  of  The  State  agt.  Nudd  (23  N  E.  [3  Foster], 
327)  is  substantially  on  all  fours  with  the  case  at  bar  and  jus- 
tifies a  full  quotation :  "  Where  the  alleged  highway  was 
described  as  being  between  the  lands  of  1ST.  and  the  beach  of 
the  Atlantic  ocean,  on  the  northerly  side  of  H.  and  extending 
to  the  easterly  point  of  H.,  and  the  evidence  tended  to  show 
that  a  number  of  teams,  more  or  less,  passed  along  the  alleged 
way,  some  of  them  going  to  the  point  of  H.,  and  in  two  or 
three  instances  around  it,  for  the  purpose  of  gathering  rock 
weed  principally,  but  sometimes  sea  weed  and  drift  wood,  and 
that  this  occurred  every  year  for  more  than  twenty  consecutive 
years,  mostly  in  fall  and  winter ;  that  wheel  ruts  were  dis- 
tinguishable along  the  westerly  end  of  the  way  for  a  good 
portion  of  the  time,  but  were  sometimes  covered  up  with  the 
sand,  and  that  towards  the  point  the  bank  in  some  places  was 
washed  away  from  year  to  year,  and  the  travel  accordingly 
changed,  keeping  as  near  the  bank  as  possible ;  but  it  did  not 
appear  that  the  way  was  ever  laid  out  as  a  highway,  or  fenced 
or  repaired,  nor  that  the  town  in  which  it  was  situated  had 
ever  done  any  act  to  recognize  it.  Held,  that  the  evidence 
was  insufficient  to  establish  a  public  highway"  (2  Smith's 
Leading  Cases  [7th  Am.  ed.~\,  ^56 ;  Barker  v.  Clark,  4  N.  H. 
R.,  383 ;  Woodyear  agt.  Hodden,  5  Taun.,  126).  (K)  There 
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was  no  dedication  of  a  public  highway  here.  The  original 
Secor  said  to  a  few  of  his  neighbors  if  you  put  up  a  stone  wall 
and  erect  a  sheep  pen  you  may  use  this  land  for  the  purpose 
of  driving  your  sheep  to  the  lake  to  be  washed.  There  was 
certainly  no  intention  shown  here  to  present  this  land  to  the 
public  (  Wood  agt.  Hurd,  34  N.  J.  L.,  87).  The  numerous 
cases  cited  in  note  to  27  American  Decisions,  562,  establish : 
1.  The  intention  to  devote  to  the  public  use  must  be  clear, 
positive  and  unequivocal.  2.  The  acts  and  declarations  must 
be  unmistakable  in  their  purpose  and  decisive  in  its  character. 
In  Morse  v.  Rano  (32  Vt.,  600)  it  was  held  that  omission  to 
fence  is  no  evidence  of  an  intent  to  dedicate,  (i)  Secor 
granted  a  mere  license  for  a  special  purpose.  A  different  use 
adversely  to  the  owner  is  not  shown  by  the  general  user  of  the 
entire  common.  ""Water  which  squanders  itself  over  an 
indefinite  surface  is  not  a  water-course,  nor  a  proper  subject- 
matter  lor  the  acquisition  of  a  right  of  user  "  (  Wood's  Land, 
and  Tenant,  sec.  253,^9.  398,  and  cases  there  cited}.  Although 
travel  may  slightly  deviate  from  the  thread  of  the  road,  yet 
the  time  in  which  various  distinct  lines  of  travel  to  a  certain 
point  have  been  used  cannot  be  united  so  as  to  make  up  the 
requisite  time  to  establish  -,&  prescriptive  right  to  any  given 
line  of  the  road  (Gentleman  agt  Soule,  32  fll.,  271).  (J)  Sup- 
pose a  person  had  been  injured  scrambling  over  this  rocky  way 
and  an  action  was  brought,  under  the  recent  statute  (chap.  700, 
Laws  of  1881),  to  recover  against  the  town  for  damages,  would 
this  court  uphold  a  verdict  against  the  town  ?  And  yet  if  it 
is  a  public  highway  the  town  would  be  bound  to  repair  it  and 
be  answerable  in  damages  for  injuries  occasioned  by  their  neg- 
ligence (Mayberry  agt.  Standish,  56  Me.,  342).  "  If  it  was  a 
public  highway  the  responsibility  for  its  proper  repairs  and 
support  was  upon  the  public "  (Niagara  Falls  Susp.  R.  Co* 
agt.  Bachman,  66  N.  T.,  267). 

III.  The  highway  must  be  proved  as  set  forth  in  the  indict- 
ment (Martin  agt.  People  23  III.,  395  ;  Roscoe's  Grim.  Em., 
539).  (a)  In  ejectment,  description  must  be  proved  as  laid 
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substantially  (Tyler  on  Ejectment,  474).  (J)  "  When  no 
dimensions  of  a  way  are  defined,  but  the  purposes  of  it  are 
expressed,  the  dimensions  will  be  held  sufficient  for  the  accom- 
plishment of  that  object."  ( Wash,  on  Ease.  [1st  ed.~\,  188). 
(c)  "  If  the  defendant's  only  title  was  by  user,  its  successor  can 
claim  no  more  than  the  way  actually  used  and  occupied  by  it " 
(Gen.  term,  3d  Dept. ;  Morey  agt.  West  Troy.  12  N.  Y. 
Weekly  Dig.,  56 ;  Mem.  in  24  Hun,  141 ;  Eples  agt.  Neman, 
5  Ind.,  459).  (d)  The  road  claimed  by  the  people,  as  indicated 
by  a  path,  was  but  a  short  distance  from  the  stone  wall  —  in 
some  places  ten  and  in  other  places  twenty  feet  —  under  these 
circumstances  how  can  a  roadway  forty-nine  and  a-half  feet  be 
claimed  ?  There  was  no  evidence  whatever  upon  which  to 
base  the  pretension  of  a  road  as  wide  as  that  charged  in  the 
indictment,  (e)  Another  view  that  should  be  well  considered 
by  the  court  is,  the  nature  of  the  judgment  that  may  be 
entered  on  this  verdict.  The  indictment  contains  the  neces- 
sary allegations  to  bring  it  within  the  following  quotation. 
"  Independently  of  judgment  of  fine  and  imprisonment  there 
may  be,  when  the  offense  is  continuous  and  there  is  a  continu- 
ando  in  the  indictment,  a  judgment  by  the  court  that  the 
nuisance  abate.  But  for  this  purpose  a  continuando  is 
essential.  The  usual  course  is  to  order  the  abatement,  and 
if  the  defendant  neglect  or  refuse  to  obey,  to  direct  an  abate- 
ment by  the  sheriff  "  (2  Whart.  Grim.  Law  [1th  ed.~],  sec.  2377 ; 
2  Whart.  Psac.  and  Pleas.  [4£A  edJ],  674,  note  a;  M.  agt. 
Stead,  8  T.  R.,  142 ;  Code  of  Grim.  Pro.,  sec.  953).  There- 
fore on  the  proof  of  a  mere  pathway  at  the  most  —  ten  to 
twenty  feet  wide  —  the  process  of  the  court  can  be  issued  to 
clear  off  forty-nine  and  one-half  feet  of  land.  There  is  no 
evidence  to  warrant  finding  a  roadway  sc>.  wide. 

IY.  The  judge  charged  the  jury :  "  If  the  owner  of  the 
soil  himself  opens  up  the  thoroughfare,  and  it  continues  to  be 
used  by  the  public  for  their  purposes  in  connection  with  that 
special  section  of  the  country  for  the  space  of  twenty  years, 
it  then  becomes  a  public  thoroughfare.  *  *  *  Such  a 


NEW  YORK  PRACTICE  REPORTS.  249 

The  People  agt.  Livingston. 

highway  may  be  established  of  indefinite  width ;  *  *  * 
it  may  be  for  a  wagon  way,  it  may  be  for  a  bridle  path,  it  may 
be  for  the  passage  of  people  on  foot,  or  for  the  driving  of 
horses  or  cattle  or  sheep,  whatever  it  may  be."  "  Those  are 
all  the  rules  by  which  you  are  to  score  up  the  evidence  in  this 
case,  and  determine  whether  or  not  there  is  a  highway  upon 
this  plot  of  ground."  Excepted  to  by  defendant.  Error  was 
committed  in  both  propositions,  (a)  The  defendant  was 
indicted  for  obstructing  a  highway,  forty-nine  and  one-half 
feet  wide ;  the  people  were  bound  to  prove  the  description  as 
laid  (See  point  III}.  If  the  jury  scored  up  the  evidence  so 
as  to  say  if  a  wagon  way,  bridle  path,  foot  path  or  drive  way 
for  sheep  were  proven,  they  could  convict  under  this  indict- 
ment, the  rules  of  law  were  violated.  The  judge  mislead  the 
jury ;  they  were  told  that  if  they  found  a  foot  path,  convic- 
tion could  be  had  for  a  full  highway.  The  defendant  was  not 
indicted  for  obstructing  a  foot  path,  yet  the  jury  were  told  if 
the  jury  found  such  a  path  obstructed,  conviction  might  be 
made.  (5)  The  judge  erred  in  saying  that  a  thoroughfare 
might  be  created  by  the  user  by  the  public  of  a  special  section 
of  the  country.  This  was  tantamount  to  an  instruction,  that 
if  the  people  of  this  section  alone  used  the  road  it  was 
sufficient  to  constitute  a  public  highway.  (<?)  A  permissive 
use  by  the  public  for  any  length  of  time  of  a  way  of  access 
laid  out  by  the  owner  to  a  mill  or  store  does  not  prove  a  dedi- 
cation or  an  acceptance.  It  is  but  a  license  which  may  be 
revoked  at  the  pleasure  of  the  owner.  Nor  will  mere  use  by 
individual  members  of  the  community  prove  acceptance  by 
the  public  (  White  agt.  Bradley,  66  Me.,  254).  (d)  There 
cannot  be  a  dedication  to  a  limited  part  of  the  public,  as  to  a 
parish,  and  such  a  partial  dedication  will  not  operate  as  a 
dedication  to  the  whole  of  the  public  (Pool  agt.  Huskinson, 
11  M.  <&  W.,  827).  (/)  "  If  it  be  used  exclusively  by  the 
inhabitants  of  the  town,  the  presumption  will  be  of  a  grant 
of  a  way  to  the  town,  which  will  be  strictly  a  private  way, 
and  will  not  support  this  indictment.  If  it  be  used  by  the 
VOL.  LXII  32 
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inhabitants  of  the  town  in  common  with  other  citizens  of  the 
commonwealth,  it  will  raise  a  presumption  that  the  way  is  a 
public  highway  (Com.  agt.  Low,  3  Pick.,  413).  (/)  There 
cannot  be  a  dedication  to  a  limited  part  of  the  public  (Tupper 
agt.  Iluson,  46  JTw?.,  646  ;  app.,  11  N.  W.  Rep.,  244). 

V.  The  judge  should  have  charged,  as  requested,  that  this 
claimed  way  being  a  mere  cul  de  sac  the  presumption  was 
that  its  use  was  by  the  license  and  permission  of  the  owner 
and  not  under  claim  of  right,  &c.  (a)  This  alleged  way  was 
a  mere  cul  de  sac,  it  terminated  at  a  building,  the  sheep  pen 
and  steep  rocks,  not  passable  to  the  lake.  Being  such  "  the 
presumption  would  rather  be  that  the  use  of  the  cul  de  sac 
was  by  the  license  and  permission  of  the  owner  and  not  under 
claim  of  right"  (Holdane  agt.  Cold  Spring,  21  N.  Y.,  479; 
see  Tillman  agt.  People,  12  Mich.,  401).  It  is  submitted  that 
the  defense  was  entitled  to  have  this  principle  presented  to 
the  jury. 

"VI.  The  judge  erred  in  charging  that  highways  might  be 
laid  out  for  a  specific  purpose ;  and  although  it  passed  over 
the  land  of  an  individual  and  never  has  been  accepted  by  the 
town  in  any  way  to  make  it  liable  for  its  maintenance,  or  liable 
for  an  accident  upon  it,  it  cannot  be  closed.  This  was  another 
of  the  rules  the  judge  said  might  be  used  in  "  scoring  up  the 
evidence."  (a)  If  it  was  a  private  way  the  town  would  not 
be  liable,  but  if  a  public  highway  the  town  would  be  liable  to 
maintain  it  and  be  answerable  for  injuries  upon  it,  and  an 
indictment  would  lie  for  obstructing  it  (State  agt.  Bradbury, 
40  Me.,  154 ;  State  agt.  Richmond,  1  R.  L,  49 ;  2  Dill,  on 
M.  C.  [3d  ed.},  sec.  642,  note  "2").  (J)  The  jury  were  led 
to  believe  under  this  instruction  that  this  road,  given  as  it  was 
for  a  specific  purpose  to  a  few  neighbors,  ripened  into  such  a 
highway  as  authorized  a  conviction. 

D.  Cody  Herrick,  district-attorney,  for  people. 
I.  A  highway  is  a  public  road  over  which  all  persons  have 
full  right  of  way,  walking,  riding  or  driving  (Encyclopaedia 


NEW  YORK  PRACTICE  REPORTS.  251 

The  People  agt.  Livingston. 

Brittanica,  Doveston  agt.  Payne,  2  Smith's  L.  O.,  145;  6 
Waifs  Act.  and  Def.,  296 ;  Wood's  Nuisance,  229 ;  Cook  on 
Highways,  2). 

II.  A  cul  de  sac  may  be  a  highway  (People  agt.  Kingman, 
24  N.  Y.,  559 ;  People  agt.  Van  Alstyne,  3  Keyes,  35). 

III.  Aside  from  the  statute  (2  R.  8.,  164,  sec.  163;  44 
Barb.,  596)  it  had  become,  and  was,  and  is,  a  public  highway 
at  common  law  ( Wiggins  agt.  Talmadge,  11  Barb.,  457 ; 
Gould  agt.  Glass,  19  Barb.,  179 ;  Cook  agt.  Harris,  61  ^\T.  T., 
448 ;  Clements  agt.  Village  of  West  Troy,  10  Zfow>.  JV.,  199 ; 
Green  agt.  Canaan,  29  Conn.,  157 ;  Stevens  agt.  Nashua,  46 
.#.  #.,192;  <?ow.  agt.  C0&,  26  Pmw.  ,$.,  187;  Cbw.  agt. 
Cfo^e,  128  Mass.,  63 ;  TFywww  agt.  State,  13  Fiw?.,  633 ;  Com. 
agt.  6>Zc?  Colony  12.  12.,  14   ^my,  93 ;  Holdane  agt.  CW<# 
Spring,  23  Barb.,  103 ;  Harding  agt.  Jasper,  14  CW.,  642). 

IY.  It  was  properly  left  to  the  jury  to  determine  whether 
there  had  been  a  dedication ;  it  was  a  question  of  fact  (State 
agt.  Taff,  37  Conn.,  392 ;  Wood's  Nuisance,  234-243 ;  Drake 
agt.  Rogers,  3  Hill,  604;  Holt  agt.  Sargent,  15  Gray,  97). 

V.  The  proper  remedy  is  by  indictment  ( Wood's  Nuisance, 
237,  «0c.  250 ;  Griffith  agt.  McCullam,  46  .#^5.,  561 ;  Cora, 
agt.  0&#  Colony  R.  R.  Go.,  14  Gray,  93 ;  WTiarton's  Grim. 
Law,  1473). 

.VI.  That  the  fee  of  the  road  is  in  an  individual  makes  no 
difference ;  the  rights  of  the  public  in  it  as  an  easement  cannot 
be  invaded,  even  by  the  owner  of  the  fee,  while  it  is  used  as 
a  public  highway  (Parker  agt.  Van  Houten,  7  Wend.,  145). 

VII.  The  charge  contained  a  full  and  correct  exposition  of 
the  law  by  which  the  jury  should  be  governed  in  deciding  the 
case,  and  the  court  could  not  be  required  to  go  further  and 
charge  abstract  principles  of  law  (People  v.  Cunningham,  1 
Denio,  524 ;  Moody  agt.  Osgood,  54  N.  Y.,  488 ;  Slatterly 
agt.  People,  58  N.  Y.,  354 ;  Morehouse  agt.  Yeager,  71  N.  Y., 
594;  Renter  agt.  Storin,  73  N.  Y.,  601;  Moets1  case,  Ct. 
ofApp.MS.). 
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LEARNED,  P.  J.  —  The  defendant's  wife,  without  dispute, 
is  the  owner  of  the  land  in  question,  and  he  acting  for  her 
erected  the  alleged  obstructions.  He  was  indicted  not  only 
for  erecting  but  for  continuing  these  obstructions  to  an  alleged 
highway,  and  the  jury  have  found  him  guilty,  as  charged  in 
the  indictment,  on  such  a  verdict,  the  judgment  is  that  defend- 
ant at  his  own  cost  abate  the  nuisance  within  a  certain  time, 
and  in  default  thereof  that  process  issue  to  the  sheriff  com- 
manding him  to  abate  the  nuisance  at  the  defendant's  cost 
(Muson  agt.  People,  5  Park.  Crim.  R.,  16 ;  2  Whar.  Crim. 
L.,  sec.  2377).  Because  the  verdict  of  the  jury  has  found  the 
defendant  guilty  of  continuing  the  nuisance,  therefore  the 
court  on  this  verdict  may  adjudge  that  the  defendant  abate  a 
nuisance  on  property,  which  it  is  admitted  does  not  belong  to 
him,  and  if  he  fails  to  do  this  then  the  court  may  direct  the 
sheriff  to  abate  a  nuisance  on  property  of  a  person,  viz.,  Mrs. 
Livingston,  who  has  never  been  heard  as  to  her  right  to  main- 
tain the  structure  and  who  is  not  a  party. 

I  do  not  mean  that  a  person  who  erects  a  nuisance  cannot 
be  convicted  of  that  act  and  fined.  Possibly  (although  I 
express  no  opinion  on  this)  the  jury  in  this  case  might  have 
rendered  a  verdict  of  guilty  of  erecting  but  not  of  continuing. 
But  the  fact  is,  that  the  jury  have  convicted  the  defendant  of 
continuing  as  well  as  of  erecting  the  nuisance,  while,  as  it  is 
shown  that  the  defendant  is  not  the  owner,  he  cannot,  in  my 
opinion,  be  convicted  at  least  on  this  proof  of  continuing.  If 
Mrs.  Livingston  were  the  successor  to  the  defendant  she  would 
be  liable  for  the  continuance  of  the  alleged  nuisance  (Brown 
agt.  Cayuga  R.  R.  Co.,  12  N.  Y.,  476).  This  defendant 
would  not  be  liable  unless  he  derived  some  benefit,  as  by 
demising  the  premises  and  receiving  rent,  or  by  conveying 
with  covenants  for  the  continuance  of  the  nuisance  (Mayor 
agt.  CunlAff,  2  N.  Y.,  174 ;  House  agt.  Corning,  1  Lansing, 
288).  Much  less  would  the  defendant  be  liable  for  the  con- 
tinuance if  Mrs.  Livingston  was  not  his  successor,  and  if  he 
had  erected  the  nuisance  only  as  her  agent. 
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It  may  be  said  that  it  is  not  necessary  that  the  court  should 
adjudge  that  the  defendant  abate  the  nuisance  and  that  the 
court  may  merely  impose  a  fine ;  but  I  do  not  think  that  a 
verdict  can  stand  which  finds  the  defendant  guilty  of  con- 
tinuing a  nuisance  he  does  not  continue,  and  which  exposes 
him  to  a  judgment  which  he  cannot  perform. 

There  are  perhaps  other  reasons  why  this  conviction  should 
be  reversed,  but  I  deem  this  sufficient. 

It  should  be  said  in  justice  to  the  learned  judge  who  tried 
this  case,  that  his  attention  was  not  in  any  way  called  to  the 
point  above  suggested,  and  that  he  could  not  be  expected  to 
notice  it,  as  he  very  probably  did  not  see  the  indictment. 

The  conviction  should  be  reversed  and  a  new  trial  granted. 

LANDON,  J. —  I  advise  the  reversal  of  this  conviction  upon 
the  ground  that  the  evidence  entirely  fails  to  show  that  the 
locus  in  quo  was  a  public  highway,  and  it  was  therefore  the 
duty  of  the  court  to  direct  an  acquittal  (People  agt.  Bennett, 
49  N.  P.,  139). 

Fifty  years  ago  the  owner  of  the  lot  told  some  of  his 
neighbors  that  if  they  would  help  him  build  a  stone  wall  from 
the  main  road  to  the  lake,  they  could  drive  their  sheep  to  the 
lake  and  wash  them  there ;  they  helped  him  build  the  wall 
and  since  then  these  persons  and  their  successors,  as  they  had 
occasion,  drove  their  sheep  across  this  lot  which  adjoined  the 
Knox  road  on  one  side  and  the  lake  on  the  other,  to  an 
inclosure  upon  the  lake  shore  and  there  washed  them.  As  this 
lot  was  unfenced  along  the  Knox  road  the  public  in  passing  to 
and  from  the  lake  crossed  it  where  it  was  most  convenient. 
Picnic  parties,  fishermen  and  others  crossed  over  it  to  and 
from  the  lake.  In  the  winter  ice  was  drawn  from  the  lake 
across  it,  and  sometimes  when  the  lake  was  frozen  teams  were 
driven  across  it  to  and  from  the  lake. 

There  is  no  regular  traveled  road  across  the  lot,  and  the 
evidence  is  that  when  people  crossed  it  they  did  so  in  different 
places.  The  sheep,  it  is  true,  made  a  beaten  path  from  the 
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Knox  road  to  the  sheep  pen,  but  there  does  not  appear  to 
have  been  any  other  well-defined  path.  All  over  the  lot  were 
wagon  and  cattle  tracks,  and  the  evidence  fails  to  show  that 
the  travel,  except  by  the  sheep,  was  in  an  uniform  route ;  and 
except  that  at  the  shore  of  the  lake  the  tracks  were  more 
united.  After  suffering  this  miscellaneous  trespassing  for  so 
many  years,  doubtless  from  motives  of  kindness  and  good 
nature,  and  because  the  land  was  not  regarded  as  valuable,  the 
owner  has  thought  proper  to  enclose  it  and  erect  some  build- 
ings upon  it,  thereupon  her  husband,  who  has  acted  as  her 
agent  in  this  matter,  has  been  convicted  of  wickedly  creating 
and  maintaining  a  nuisance  in  a  public  highway.  The  sheep 
path  upon  which  the  buildings  in  part  stand  is  charged  to  be 
the  public  highway,  and  the  east  fence,  or  side  of  the  sheep 
pen,  is  charged  in  the  indictment  to  be  one  of  the  termini  of 
this  highway. 

The  license  given  by  the  owner  of  the  land  to  those  who 
helped  him  build  his  stone  wall  to  drive  their  sheep  across  his 
lot  conferred  no  right  upon  the  public.  The  public  did  not 
build  the  wall.  The  license  was  to  the  wall  builders,  and  it 
does  not  appear  that  it  was  ever  extended  to  any  except  those 
claiming  under  that  license. 

This  was  a  particular  use  permitted  to  a  certain  class  of 
persons  in  consideration  of  service  rendered,  and  in  no  way 
inured  to  the  benefit  of  the  general  public.  Leaving  the 
sheep  path  out  of  the  case  and  no  road  across  the  lot  ever 
existed,  unless  the  whole  lot  should  be  condemned  for  that 
purpose. 

The  indictment  describes  a  road  forty-nine  and  one-half  feet 
wide  along  the  stone  wall  and  covering  the  sheep  path.  It  is 
possible  from  the  evidence  that  that  particular  part  of  the  lot 
was  used  less  than  any  other. 

If  all  the  travel  across  the  lot  for  the  last  twenty  years  had 
been  confined  to  one  route  it  is  not  improbable  that  a  highway 
by  user  would  have  been  located  and  established,  but  the 
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burden  was  upon  the  people  to  prove  a  highway  over  the  route 
they  described,  and  this  they  utterly  failed  to  do. 

BOARDMAN,  J.  —  I  concur  with  opinion  of  brother  LEARNED, 
but  dissent  from  new  trial  on  facts. 


SUPREME  COURT. 
In  the  Matter  of  WILLIAM  H.  RAMSCAR. 

Criminal  law  —  Right  of  prisoner  against  whom  a  coroner's  jury  has  found  a 
verdict  to  an  examination  before  a  magistrate  prior  to  being  held  for  the 
grand  jury — Code  of  Criminal  Procedure,  sections  145,  188,  221,  783, 
784,  789. 

A  person  against  whom  an  inquisition  has  been  found  by  a  coroner's  jury, 
whether  arrested  before  or  after  the  filing  of  such  inquisition,  is  entitled 
to  a  hearing  before  a  magistrate  in  the  same  manner  as  if  he  had  been 
arrested  upon  an  ordinary  information  as  defined  by  section  145  of  the 
Code  of  Criminal  Procedure. 

At  Chambers,  June,  1882. 

E.  T.  Gerry  and  John  McKeon,  district-attorney,  for  people. 

Charles  S.  Spencer,  for  prisoner. 

LAWRENCE,  J.  —  The  prisoner  was  brought  before  me  on  the 
seventh  instant  upon  a  writ  of  habeas  corpus,  and  a  certiorari 
in  aid  thereof,  and  his  discharge  from  custody  was  urged  by 
his  counsel  on  the  ground  that  upon  the  face  of  the  commit- 
ment issued  by  the  coroner,  and  which  was  returned  by  the 
warden  of  the  city  prison  as  his  authority  for  the  prisoner's 
detention,  no  crime  appeared  to  have  been  committed  by  him 
or  was  charged  in  said  commitment. 

I  overruled  the  objections  which  were  taken  to  the  commit- 
ment and  held  that,  though  perhaps  irregular,  sufficient  was 
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disclosed  upon  the  face  thereof  to  warrant  his  detention,  and 
upon  the  consent  of  the  two  assistants  of  the  district  attorney 
the  amount  of  bail  in  which  the  prisoner  was  held  was  reduced 
to  $2,000  and  an  examination  directed  to  be  held  before  police 
justice  BIXBT.  The  learned  district  attorney  now  moves  to 
resettle  the  order  made  herein  by  striking  out  therefrom  the 
direction  as  to  the  examination  and  claims  that  the  prisoner  is 
not  entitled  to  such  examination. 

Having  given  to  the  case  as  full  consideration  as  the  demands 
upon  my  time  in  other  cases  have  permitted  I  am  confirmed 
in  the  opinion  heretofore  expressed  that  the  prisoner  is  entitled 
to  an  examination  before  a  magistrate  under  the  provisions  of 
the  Code  of  Criminal  Procedure,  which  have  not,  so  far  as  I 
am  aware,  ever  been  judicially  construed.  Section  778  of  the 
Code  of  Criminal  Procedure  provides  that  the  testimony  of 
the  witnesses  examined  before  the  coroner's  jury  must  be 
reduced  to  writing  by  the  coroner,  or  under  his  direction,  and 
must  be  forthwith  filed  by  him,  with  the  inquisition,  in  the 
office  of  the  clerk  of  the  court  of  sessions  of  the  county,  or  of 
a  city  court  having  power  to  inquire  into  the  offense  by  the 
intervention  of  a  grand  jury.  Section  779  provides  that  if, 
however,  the  defendant  be  arrested  before  the  inquisition  can 
be  filed  the  coroner  must  deliver  it,  with  the  testimony,  to  the 
magistrate  before  whom  the  defendant  is  brought,  as  provided 
in  section  781,  who  must  return  it,  with  the  depositions  and 
statement  taken  before  him,  in  the  manner  prescribed  in  sec- 
tion 221.  Section  780  provides  that  if  the  jury  find  that  a 
person  was  killed  or  wounded  by  another  under  circumstances 
not  excusable  or  justified  by  law,  or  that  his  death  was  occa- 
sioned by  the  act  of  another  by  criminal  means,  and  the  party 
committing  the  act  be  ascertained  by  the  inquisition  and  be 
not  in  custody,  the  coroner  must  issue  a  warrant,  signed  by 
him  with  his  name  of  office,  into  one  or  more  counties  as  may 
be  necessary  for  the  arrest  of  the  person  charged.  Section  781 
prescribes  the  form  of  warrant  to  be  issued  in  such  case,  and 
by  that  warrant  the  sheriff,  constable,  marshal  or  policeman  to 
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whom  it  is  directed  is  commanded  to  arrest  the  person  charged 
and  take  him  before  the  nearest  magistrate  in  this  county. 

Section  782  provides  that  the  coroner's  warrant  may  be 
served  in  any  county,  and  the  officer  serving  it  must  proceed 
thereon  in  all  respects  as  upon  a  warrant  of  arrest  on  an 
information,  except  that  when  served  in  another  county  it 
need  not  be  indorsed  by  a  magistrate  of  that  county.  Sec- 
tion 783  provides  that  the  magistrate,  when  the  defendant  is 
brought  before  him,  must  proceed  to  examine  the  charge  con- 
tained in  the  inquisition,  and  hold  the  defendant  to  answer  or 
discharge  him  therefrom  in  the  same  manner  in  all  respects 
as  upon  a  warrant  of  arrest  on  an  information.  Section  784 
provides  that  upon  the  arrest  of  the  defendant  the  clerk  with 
whom  the  inquisition  is  filed  must,  without  delay,  furnish  the 
magistrate  a  certified  copy  of  it  and  of  the  testimony  returned 
therewith. 

Taking  all  these  sections  together  I  think  it  quite  clear  that 
the  defendant  against  whom  an  inquisition  has  been  found  by 
a  coroner's  jury  is  entitled  to  a  hearing  before  a  magistrate 
whether  he  has  been  arrested  before  the  inquisition  has  been 
filed  or  is  arrested  after  such  filing. 

It  will  be  perceived  that  under  section  779  if  the  defendant 
be  arrested  before  the  inquisition  can  be  filed  the  coroner  must 
deliver  it  with  the  testimony  to  the  magistrate  before  whom 
the  defendant  is  brought,  as  provided  in  section  781,  who 
must  return  it,  with  the  depositions  and  statement  taken 
before  him,  in  the  manner  prescribed  in  section  221.  Sec- 
tion 221  provides  that  when  the  magistrate  has  discharged 
the  defendant  or  has  held  him  to  answer,  as  provided  in  sec- 
tions 207  and  208,  he  must  return  to  the  next  court  of  oyer 
and  terminer,  or  court  of  sessions  of  the  county  or  city  court 
having  power  to  inquire  into  the  offense  by  the  intervention 
of  a  grand  jury  at  or  before  its  opening,  the  warrant,  if  anyr 
the  deposition,  the  statement  of  the  defendant,  if  he  has  made 
one,  and  all  undertakings  of  bail  or  for  the  appearance  of 
witnesses  taken  by  him.  This  certainly  contemplates  an 
VOL.  LXIII  33 
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examination  of  a  defendant  after  the  finding  of  the  inquisi- 
tion of  the  coroner's  jury,  because  section  781  is  the  section 
which  prescribes  the  form  of  the  warrant  to  be  issued  by  the 
coroner.  Section  783  provides  that  when  the  defendant  is 
brought  before  the  magistrate,  after  an  arrest  under  such  a 
warrant,  the  magistrate  must  proceed  to  examine  the  charge 
contained  in  the  inquisition,  and  hold  the  defendant  to  answer 
or  discharge  him  therefrom  in  the  same  manner  in  all  respects 
as  upon  a  warrant,  of  arrest  on  an  information.  An  informa- 
tion is  defined  as  follows :  "  The  information  is  the  allegation 
made  to  a  magistrate  that  a  person  has  been  guilty  of  some 
designated  crime  "  (Sec.  145  of  Code  of  Criminal  Procedure). 
And  the  proceedings  to  be  taken  after  he  has  been  arrested 
on  such  an  information  are  contained  in  chapter  7  of  title  3 
of  the  Code  of  Criminal  Procedure,  sections  188  to  221 
inclusive.  It  seems,  therefore,  to  follow  that  under  the  pro- 
visions of  section  779  that  in  the  case  of  a  defendant  who  has 
been  arrested  before  the  inquisition  can  be  filed  the  prisoner 
is  entitled  to  be  examined  before  a  magistrate,  before  whom 
he  may  be  brought  as  provided  in  section  781,  and  that  in  the 
case  of  a  prisoner  who  has  not  been  arrested  until  after  the 
inquisition  was  filed  under  sections  781  and  783,  the  defend- 
ant is  entitled  to  be  heard  before  a  magistrate  in  all  respects 
as  upon  a  warrant  of  arrest  on  an  information.  This  view,  I 
think,  is  strengthened  by  a  reference  to  section  784,  which 
provides,  as  we  have  seen,  that  after  the  defendant  has  been 
arrested  the  clerk  with  whom  the  inquisition  is  filed  must, 
without  delay,  furnish  to  the  magistrate  a  certified  copy  of  it 
and  of  the  testimony  returned  therewith.  And  section  784  is 
entirely  in  harmony  with  the  provisions  of  section  778  direct- 
ing the  testimony  of  the  witnesses  examined  before  the  coroner 
to  be  forthwith  filed  by  him  with  the  inquisition  in  the  office 
of  the  clerk  of  the  court  of  sessions  of  the  county,  or  of  a  city 
court  having  power  to  inquire  into  the  offense  by  the  inter- 
vention of  a  grand  jury.  In  other  words,  in  my  opinion  the 
clerk  referred  to  in  section  784  who  is  to  furnish  the  magis- 
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trate  with  a  certified  copy  of  the  inquisition  and  testimony  is 
the  clerk  referred  to  in  section  778  with  whom  the  inquisition 
and  testimony  is  directed  to  be  filed  by  the  coroner.  This 
interpretation  of  the  statute  seems  to  me  to  harmonize  all  the 
various  sections,  to  which  I  have  referred  and  to  make  them 
consistent  with  each  other,  and  consistent  with  what  is  deemed 
by  me  to  have  been  the  design  of  the  legislature,  that  a  person 
against  whom  an  inquisition  has  been  found  by  a  coroner's 
jury,  whether  arrested  before  or  after  the  filing  of  such  inqui- 
sition, is  entitled  to  a  hearing  before  a  magistrate  in  the  same 
manner  as  if  he  had  been  arrested  upon  an  ordinary  informa- 
tion as  defined  by  section  145  of  the  Code  of  Criminal 
Procedure. 

If  this  is  not  so,  what  becomes  of  section  779  directing  the 
coroner  to  deliver  the  testimony  to  the  magistrate  if  the  defend- 
ant has  been  arrested  before  the  inquisition  can  be  filed,  and 
of  the  provisions  of  sections  781  and  783  providing  for  a  hear- 
ing before  a  magistrate  on  an  arrest  after  an  inquisition  has 
been  found  and  filed  ?  And,  furthermore,  what  becomes  of 
the  provisions  of  section  784  requiring  a  certified  copy  of  the 
inquisition  and  testimony  to  be  furnished  to  the  magistrate 
where  the  warrant  of  the  coroner  has  been  executed  after  the 
inquisition  found?  My  examination  of  the  provisions  of 
the  Code  of  Criminal  Procedure,  above  referred  to,  has  led 
me  to  the  conviction  that  it  was  the  intention  of  the  legislar 
ture  that  in  every  case  a  prisoner  should  have  an  opportunity 
of  being  heard  before  one  of  the  magistrates  of  the  county  in 
which  he  was  apprehended,  or  in  which  the  crime  with  which 
he  stands  charged  is  alleged  to  have  been  committed.  And  I. 
am  strengthened  in  this  conviction  from  the  fact  that  in  the 
case  of  the  People  agt.  Collins  (20  How,  Pr.  J?.,  111)  it  was 
held  by  Mr.  justice  BALCOM  that  on  an  inquest  before  a  coro- 
ner's jury  the  coroner  had  no  power  to  take  testimony  to 
establish  the  innocence  of  the  prisoner,  nor  had  the  prisoner 
the  right  to  cross-examine  the  witnesses  produced  before  the 
coroner.  It  is  said,  however,  on  the  part  of  the  people,  that 
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the  provisions  of  the  Code  of  Criminal  Procedure,  to  which  I 
have  adverted,  have  been  materially  changed  by  chapter  465 
of  the  Laws  of  1881  (page  627),  which  is  an  act  entitled  "An 
act  to  amend  chapter  256  of  the  Laws  of  1878,"  entitled 
"An  act  relating  to  the  coroners  of  the  city,  and  county  of 
New  York,"  their  duties  and  compensation,  passed  June  6, 
1881.  Section  2  of  that  act  provides :  "  The  same  act  is 
hereby  amended  by  adding  thereto  the  following  sections  to 
be  known  as  sections  7  and  8,  respectively : 

"  SECTION  7.  Each  of  the  coroners  of  the  city  and  county 
of  New  York  shall  file  with  the  clerk  of  the  board  of  coroners, 
in  all  cases  that  may  come  before  him,  an  abstract  of  the  testi- 
mony taken  by  him,  and  a  copy  of  the  verdict  rendered  by 
the  jury,  and  the  clerk  of  said  board  shall  keep  the  same  on 
file  until  it  is  turned  over  to  the  board  of  health  and  a  receipt 
taken  therefor,  except  in  the  case  of  a  homicide,  in  which 
case  he  shall  transmit  the  same  without  delay  to  the  district 
attorney  of  the  city  and  county  of  New  York." 

It  is  not  claimed  that  section  8,  added  by  the  act  in  ques- 
tion to  the  act  of  1878,  has  any  bearing  upon  the  point  now 
under  consideration.  But  it  is  claimed  that  section  7,  which 
I  have  just  recited,  was  intended  "  to  create  an  exception  in 
the  city  of  New  York  as  to  coroners  therein,  and  practically 
to  reaffirm  the  local  New  York  statute  as  to  coroners  by  con- 
tinuing them  as  magistrates,  giving  them  the  power  to  hold 
examinations,  and  providing,  in  cases  of  homicide,  that  such 
examination  should  be  transmitted,  like  those  of  any  other 
magistrate,  to  the  district  attorney  for  the  action  of  the  grand 
jury."  And  it  is  maintained  that,  as  by  section  963  of  the 
Code  of  Criminal  Procedure,  that  when  the  Code  is  construed 
in  connection  with  other  statutes  it  must  be  deemed  to  have 
been  enacted  on  the  4th  day  of  January,  1881,  so  that  any 
statute  enacted  after  that  day  is  to  have  the  same  effect  as  if  it 
had  been  enacted  after  this  Code.  The  act  of  1881  changes  the 
general  provisions  of  that  Code  and,  in  substance,  repeals  cer- 
tain provisions  of  them  as  to  the  city  and  county  of  New  York. 
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If  I  found  any  inconsistency  between  the  provisions  of  the 
Code  and  the  act  of  1881,  I  might  give  my  assent  to  this  con- 
tention. But  there  is  no  such  inconsistency.  The  provisions 
of  sections  778,  779  and  784  of  the  Code  are  quite  consistent 
with  the  provisions  of  the  second  section  of  the  act  of  1881. 
Construed  together  they  seem  to  me  to  mean  that  in  addition 
to  filing  the  inquisition  and  testimony  with  the  clerk  of  the 
court  of  sessions,  &c.,  and  in  addition  to  furnishing  a  certified 
copy  thereof  to  the  magistrate  in  cases  of  homicide,  the  coro- 
ner shall  transmit  an  abstract  of  the  testimony  taken  by  him 
and  a  copy  of  the  verdict  rendered  by  the  jury  to  the  district 
attorney.  I  can  discover  in  the  act  of  1881  no  intention  on 
the  part  of  the  legislature  to  subvert  the  entire  scheme  of  the 
statute  in  relation  to  proceedings  against  those  charged  by  a 
coroner's  jury  with  the  commission  of  a  crime. 

I  do  discover  in  the  provisions  of  the  Code  of  Criminal 
Procedure  an  intention  on  the  part  of  the  legislature  to  give 
to  persons  thus  charged  an  opportunity  to  be  heard,  whether 
arrested  before  or  after  an  inquisition  filed  or  found  in  the 
same  manner  in  all  respects  as  upon  a  warrant  of  arrest  on  an 
information  (See  Code,  sees.  783,  779,  784  and  145,  and  sees. 
188  to  221,  inclusive).  I  am  not  prepared  to  say  that  the 
intention  of  the  legislature  has  been  declared  to  be  changed 
or  altered  by  the  statute  to  which  I  have  been  referred. 

If  the  foregoing  views  are  correct  it  is  the  right  of  the  pris- 
oner to  be  heard  before  a  magistrate  as  upon  a  warrant  of 
arrest  on  an  information.  When  the  order,  which  is  no~»f 
sought  to  be  modified  or  set  aside  was  made,  it  was  assented 
that  the  hearing  should  be  had  before  the  magistrate  desig- 
nated in  the  order.  If  that  assent  is  withdrawn  the  order 
will  be  that  the  prisoner  is  entitled  to  a  hearing  before  one  of 
the  magistrates  of  this  county.  If  it  is  not  withdrawn  the 
order  will  stand  as  heretofore  entered. 
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N.  Y.  COMMON  PLEAS. 

LAZELLE   E.   ALEXANDER,    receiver,   plaintiff,  agt.  WALTER 
KATTE,  defendant. 

Parties  —  Prayer  of  complaint — Demurrer. 

In  an  action  brought  to  restore  notes  alleged  to  have  been  canceled,  hi 
pursuance  of  a  wrongful  scheme  to  which  defendant  was  not  a  party 
but  of  which  he  was  cognizant,  the  parties  to  that  scheme  are  necessary 
parties. 

The  absence  of  such  parties  may  be  taken  advantage  of  by  demurrer. 

Where  a  complaint  demands  equitable  relief  and  a  defendant  demurs  to  it 
the  judgment  granted  could  not  be  more  favorable  than  that  demanded, 
even  though  a  cause  of  action  at  law  is  stated  in  the  complaint. 

Special  Term,  May,  1882. 
Nathaniel  Myers,  for  receiver. 
Charles  B.  Alexander,  for  defendant. 

J.  F.  DALY,  J.  —  The  allegations  in  the  complaint  are  suffi- 
cient to  warrant  a  decree  for  the  relief  demanded  if  the 
necessary  parties  to  the  controversy  were  before  the  court. 

This  action  is  brought  by  the  receiver  of  the  Columbia  Life 
Insurance  company  (formerly  the  St.  Louis  Life  Insurance 
Company),  a  Missouri  corporation,  to  have  this  court  declare 
wrongful  a  certain  transaction  had  on  or  about  November, 
1875,  in  the  state  of  Missouri,  between  one  George  J.  Davis, 
a  director  in  said  company,  Alfred  M.  Britton,  the  acting 
president  of  said  company,  and  the  Life  Association  of 
America,  another  Missouri  corporation,  by  which  the  latter 
corporation  obtained  possession  of  the  assets,  business  and 
property  of  the  first-named  company,  getting  possession, 
among  other  "assets,  of  certain  notes  of  defendant  and  collate- 
rals to  secure  the  same,  which  notes  and  collaterals  were 
delivered  through  said  Davis  to  defendant,  who  thereupon 
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surrendered  to  Davis  the  stock  of  said  St.  Louis  Insurance 
Company  which  he  held  as  a  subscriber,  having,  in  payment 
of  his  subscription  therefor,  given  the  said  notes  and  the  col- 
laterals to  said  company. 

The  complaint  prays  judgment  that  defendant  produce  and 
bring  into  court  said  notes  and  collaterals  and  that  they  be 
declared  assets  of  the  said  company  and  a  trust  fund  for  the 
payment  of  its  creditors;  that  the  collaterals  be  sold  and 
applied  to  the  satisfaction  of  defendant's  indebtedness,  and 
that  plaintiff  have  judgment  against  defendant  on  said  notes. 

The  complaint  does  not  allege  that  defendant  was  a  party 
to  the  wrongful  transaction  between  the  officers  of  the  St. 
Louis  Insurance  Company  and  the  Life  Association  by  which 
merger  of  the  companies  were  affected,  or  by  which  the  latter 
corporation  was  enabled  to  get  control  of  the  former,  but  does 
allege  that  he  had  knowledge  of  the  intention  of  the  parties 
to  that  arrangement,  and  of  the  details  of  the  scheme  con- 
cocted between  them. 

That  scheme,  as  alleged,  was  that  the  Life  Association 
should  make  and  deliver  to  Davis  its  draft  on  its  treasurer,  at 
one  day's  sight,  for  $1,111,898.34,  with  which  Davis  was  to 
obtain  all  the  securities  held  by  the  St.  Louis  Insurance  Com- 
pany in  payment  of  stock  it  had  issued ;  that  Davis  should 
exchange  with  the  subscribers  for  said  stock  their  notes  and 
securities  thus  obtained  for  their  stock  and  thus  practically 
cancel  their  subscriptions  and  relieve  them  from  liability  as 
stockholders ;  that  it  was  never  intended  by  the  parties  to  the 
scheme  that  the  said  draft  of  $1,111,898.34  should  be  paid, 
but  that  the  same  should  again  come  into  possession  of  the 
Life  Association  when  it  obtained  possession  of  the  St.  Louis 
Company. 

None  of  the  parties  to  the  arrangement  which  the  court  is 
asked  to  set  aside  is  before  it,  and  it  would  seem  that  they  are 
not  only  proper  but  necessary  parties  (Alexander  agt.  Hornery 
9  Cent.  Law  Jour.,  111).  Defendant  is  charged  with  having 
received  the  benefit  of  the  alleged  wrongful  scheme  by  the 
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cancellation  of  his  subscription ;  lie  is  charged  with  knowledge 
of  a  design  to  get  possession  of  all  the  securities  of  the  St. 
Louis  Company  by  a  pretended  payment  therefor  with  a  draft 
of  the  Life  Association. 

Whether  the  transaction  was  fraudulent  or  not  depends 
upon  whether  the  draft  was  a  valid  consideration  for  the  secu- 
rities an4  could  and  can  be  enforced  against  the  drawer.  It 
is  for  the  interest  of  defendant  to  have  the  parties  to  that 
scheme,  and  who  made  and  who  received  the  draft,  joined  as 
defendants  in  this  action  that  he  may  have  the  benefit  of  their 
defense,  and  that  any  judgment  as  to  the  validity  of  the  trans- 
action in  question  may  bind  them. 

I  have  looked  at  the  complaint  to  ascertain  if,  apart  from 
the  demand  for  equitable  relief,  there  is  a  cause  of  action  for 
damages,  or  upon  contract  alleged  against  defendant,  which 
would  warrant  a  judgment  against  him  as  in  an  action  at  law. 
I  find  none.  The  complaint  is  an  application  for  equitable 
relief,  and  as  the  defendant  does  not  answer  but  demurs,  the 
judgment  granted  could  not  be  more  favorable  than  that 
demanded  in  the  complaint,  even  though  averments  that  would 
be  proper  in  setting  forth  a  legal  cause  of  action  are  embodied 
in  the  pleading  (Kelly  agt  Downing,  42  N.  Y.,  71 ;  Code, 
sec.  1207).  Part  of  the  relief  demanded  is  judgment  for  the 
amount  of  the  defendant's  notes,  but  plaintiff  must  first  obtain 
his  decree  as  prayed  for,  that  said  notes  are  part  of  the  assets 
of  the  company  of  which  plaintiff  is  receiver,  before  judgment 
for  the  amount  of  said  notes  can  be  awarded. 

Demurrer  sustained ;  judgment  accordingly,  with  costs. 
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SUPREME  COUKT. 

In  the  Matter  of  the  Application  of  the  NEW  YOKE,  LACKA- 
WANNA AND  WESTEKN  RAILWAY  COMPANY  to  acquire 
lands  of  CHAKLES  S.  LONGWELL. 

Railroads  —  Manner  of  acquiring  title  to  real  estate  —  Commissioners,  their 
powers  and  duties  —  When  award  of  commissioners  will  be  set  aside  for 
irregularities  —  Right  of  owner  to  examine  witnesses. 

Where  the  commissioners  went  to  the  premises  together  and  viewed  the 
premises,  the  owner  being  present,  one  of  the  commissioners  stating  to 
him  the  legal  rule  of  damages  in  such  cases,  and  he  stating  to  the  com- 
missioners the  items  of  damage  claimed  by  him : 

Held,  that  the  circumstance  that  during  a  part  of  the  time  while  the  com- 
missioners were  on  the  premises  one  of  them  was  separated  from  the 
others  is  of  no  moment,  provided  that  each  viewed  the  premises 
sufficiently  to  enable  him  to  judge  of  the  amount  of  the  damages,  and 
provided  the  sum  arrived  at  was  the  result  of  their  joint  deliberations. 

Where  the  land  owner  expressly  waived  the  right  to  produce  and  examine 
witnesses  and  consented  with  the  counsel  for  the  railroad  company  that 
the  commissioners  might  act  upon  a  view  of  the  premises,  which  they 
proceeded  to  do  and  made  their  award.  On  motion  to  set  aside  the 
award  it  appeared  from  the  affidavit  of  the  land  owner  that  in  declining 
to  produce  witnesses  he  acted  upon  a  misapprehension  as  to  his  legal 
rights,  founded  upon  erroneous  information  derived  by  him  from 
another  person,  to  the  effect  that  he  would  be  entitled  to  a  rehearing, 
as  a  matter  of  right,  before  other  commissioners,  and  that  on  such 
rehearing  he  could  examine  witnesses : 

Held,  that  the  land  owner  is  entitled  to  the  relief  asked  for  by  him  on  the 
ground  that  he  was  misled  to  his  prejudice  by  erroneous  information  as 
to  his  legal  rights. 

It  is  not  necessary  that  any  blame  be  imputed  to  the  commissioners  or 
the  railroad  company  or  anyone  acting  for  the  company  to  entitle  the 
land  owner  to  relief. 

Fourth  Department,  General  Term,  April,  1882. 

THE  appellant  Longwell  is  the  owner  of  a  valuable  farm 
near  the  village  of  Bath,  New  York,  containing  about  300 
acres,  upon  which  he  resides.     The  railroad  of  respondent, 
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now  in  process  of  construction,  runs  across  the  farm  for  a 
distance  of  nearly  half  a  mile,  passing  through  appellant's 
barns  and  near  his  house,  and  destroying  a  valuable  driveway 
and  shade  and  fruit  trees.  For  reason  stated  in  the  third  point 
appellant  omitted  to  give  any  proof  whatever  before  the  com 
missioners.  The  award  was  $3,500,  and  much  too  small. 
This  motion  was  then  made  by  appellant  to  set  aside  the  com- 
missioner's report  for  certain  irregularities  stated  in  the  notice 
of  motion,  and  also  upon  the  merits  for  favor,  by  reason  of 
appellant's  misunderstanding  of  the  facts  and  his  rights.  The 
motion  was  heard  at  the  same  time  with  a  motion  by  respond- 
ent to  confirm  the  commissioner's  report.  The  report  was 
confirmed,  and  the  motion  to  vacate  same  and  open  the  default 
was  denied.  From  that  order  this  appeal  is  taken. 

J.  F.  Parkhurst,  for  appellant. 

I.  There  was  no  sufficient  or  legal  viewing  or  examination 
of  the  premises  by  the  commissioners :  1st.  Because  the  com- 
missioner Stephens  did  not  act  with  the  others  when  they 
viewed  the  premises,  and  the  examination  was  insufficient. 
2d.  Because  the  commissioners  acted  upon  the  statement  of 
an  unsworn  witness  as  to  the  grade  across  appellant's  land. 
No  proofs  whatever  were  given  upon  either  side  before  the 
commissioners.  The  award  was,  therefore,  based  wholly  upon 
an  inspection  of  the  premises  by  the  commissioners.  By  this 
course  the  commissioners  became  at  once  the  judges  and  the 
witnesses.  The  law  contemplates  that  they  shall  not  only 
view  the  premises,  but  do  so  together,  and  together  discuss 
the  points  bearing  upon  the  amount  of  damage.  The  statute 
reads :  "  They  shall  view  the  premises  *  *  *  and  hear 
the  proof,  *  *  *  and  they,  or  a  majority  of  them,  all 
being  present,  *  *  *  shall  *  *  *  determine,  &c. 
(6  Edm.  Stat.,  368).  The  statute  and  authorities  clearly  show 
that  all  the  commissioners  must  act  together  (6  Edm.  Stat., 
368,  369  ;  Cruger  agt.  H.  R.  B.  Co.,  12  N.  Y.,  196 ;  Brewer 
agt.  Kingsley,  1  Johns.  Cases,  334 ;  Small  agt.  De  Forrest,  2 
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How.,  176 ;  Mclnroy  agt.  Benedict,  11  Johns.,  402 ;  Tounsend 
agt.  Glens  Falls  Ins.  Co.,  10  Abb.  N.  L,  177). 

II.  The  commissioners  acted  upon  the  statement  of  an 
unsworn  witness  as   to  the  grade  across  'appellant's  land. 
Commissioners  upon  these  hearings  are  bound  by  the  rules  of 
evidence  which  govern  the  trial  of  a  civil  action  (Rochester, 
&c.,  JR.  Co.  agt.  Budlong,  6  How.,  467).     And  as  it  would 
have  been  error  for  a  referee  to  have  taken  this  unsworn  state- 
ment, so  was  it  error  in  the  commissioners  (Security  Fire  Ins. 
Co.  agt.  Martin,  15  Abb.,  479).     The  fact  that  Mr.  Long  well 
did  not  object  to  Miller's  going  into  the  field  to  qualify  him- 
self as  a  witness  was  not  a  consent  that  his  unsworn  statement 
should  be  received  by  the  commissioners.     Statutes  in  deroga- 
tion of  common-law  right  are  strictly  construed,  and  all  possible 
inferences  indulged  in  in  favor  of  the  land  owner  (Sharp  agt 
Johnson,  4  Hill,  92 ;  Doughty  agt.    Hope,  3  Denio,  395 ; 
Wheeler  agt.  Mills,  40   Barb.,  644 ;  Jackson  agt.  Shepard,  7 
Cow.,  88).     It  is  not  a  sufficient  answer  to  this  that  Longwell 
was  present  and  did  not  formally  object  and  except  as  upon  a 
trial :   1st.  Because,  as  will  be  seen  in  the  next  point,  Long- 
well  was  acting  under  a  misapprehension  as  to  his  rights  and 
he  should  not  be  deemed  to  have  waived  or  consented  to  these 
irregularities.     2d.  The  irregularities  complained  of  were  the 
insufficient  or  improper  conduct   of  the  court  itself,  as  to 
which  no  exception  would  be  required. 

III.  Longwell's  default  in  not  producing  witness  was  suffi- 
ciently excused  and  the  default  should  have  been  opened  as  a 
matter  of  favor  upon  terms.     The  court  has  power  in  its  dis- 
cretion to  order  a  rehearing  (In  re  N.  Y.  C.  and  H.  R.  It. 
Co.,  64  N.  Y.,  60 ;  Erie  R.  Co.  agt.  Coburn,  6  How.,  223). 

M.  Rumsey  Miller,  for  railway  company. 

I.  The  motion  to  set  aside  order  appointing  commissioners 
and  their  report  for  first  alleged  irregularity,  viz.,  "  that  O. 
Seymour  Was  incompetent  to  act  as  commissioner  by  reason  of 
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his  business  relations  with  counsel  for  the  railroad  company  " 
was  properly  denied. 

II.  The  motion  to  set  aside  on  the  second  and  third  alleged 
irregularities,  viz.,  "  all  the  commissioners  did  not  act  together 
in  viewing  the  premises ;  the  commissioner  James  H.  Stevens 
did  not  act  with  the  other  commissioners,  nor  was  he  present 
with  them  when  viewing  the  premises,"  was  properly  denied. 

III.  The  claim  of  appellant's  counsel  made  in  the  court 
below  that  "  Longwell  should  have  a  new  hearing  because  he 
thought  he  had  a  right  to  have  another  hearing  as  a  matter  of 
right "  was  properly  overruled.     It  is  difficult  to  see  how  this 
question  is  raised  on  this  motion,  nothing  of  the  kind  appear- 
ing in  the  report  nor  being  specified  in  the  notice  of  motion. 
Longwell's  ignorance  of  the  law  is  no  ground  for  setting  aside 
the  award  (Mayor  agt.  Green,  1  Hilt.,  393,  394 ;  Wharton's 
Legal  Maxims,  308 ;   Maxim,  133,  and  cases  there  cited). 
An  award  without  evidence  is  very  common.     It  is  perfectly 
regular  and  proper,  and  having  had  opportunity  to  present 
evidence  and  failing  to  do  so  they  cannot  complain  (Rondout 
and  Oswego  R.  R.  Co.  agt.  Field,  38  How.,  187,  188 ;  Ron- 
dout  and  Oswego  R.  R.  Co.  agt.  Deyo,  5  Lans.,  300).     The 
statute  is  clear  on  this  question :  "  The  commissioners  shall 
hear  the  proofs  and  allegations  of  the  parties  and  reduce  the 
testimony,  if  any  is  taken  by  them,  to  writing"  (Laws  of 
1874,  chap.  582,  sec.  4).     The  above  case  is  right  in  point  and 
holds  that  even  if  injustice  was  done,  where  the  land  owner 
has  an  opportunity  to  present  evidence  and  does  not  do  it,  he 
cannot  afterward  be  heard  to  complain  (Rondout  and  Oswego 
R.  R.  Co.  agt.  Field,  38  How.,  187,  188). 

IY.  The  application  for  relief  is  analogous  to  a  motion  for 
a  new  trial  on  ground  of  surprise  or  newly-discovered  evi- 
dence, and  should  not  be  granted  unless  on  the  whole  injury 
has  resulted  and  a  new  trial  will  probably  change  the  result 
(Powell  agt.  Jones,  42  Barb.,  24 ;  Blake  agt.  Howe,  15  Am. 
Dec.,  681 ;  Darbee  agt.  Elwood,  2  Hun,  599). 

Y.  If  the  application  to  set  aside  is  to  be  regarded  m  the 
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light  of  opening  a  default  for  favor  it  is  not  appealable 
(Farish  agt.  Corlies,  1  Daly,  2T4,  277;  Muldenor  agt. 
McDonough,  2  Hilt.,  46,  47). 

SMITH,  P.  J.  —  The  allegations  of  irregularity  on  which 
the  motion  to  set  aside  the  report  was  based  are  fully  met  by 
the  opposing  affidavits.  The  appellant  expressly  waived 
the  right  to  produce  and  examine  witnesses  and  consented 
with  the  counsel  for  the  railroad  company  that  the  com- 
missioners might  act  upon  a  view  of  the  premises.  The 
commissioners  went  to  the  premises  together  and  viewed  the 
premises,  the  owner  being  present,  one  of  the  commissioners 
stating  to  him  the  legal  rule  of  damages  in  such  cases,  and  he 
stating  to  the  commissioners  the  items  of  damage  claimed  by 
him.  The  circumstance  that  during,  a  part  of  the  time  while 
the  commissioners  were  on  the  premises  one  of  them  was 
separated  from  the  others  is  of  no  moment,  provided  each 
viewed  the  premises  sufficiently  to  enable  him  to  judge  of 
the  amount  of  the  damages,  and  provided  the  sum  arrived  at 
was  the  result  of  their  joint  deliberations,  as  appears  to  have 
been  the  case. 

Nevertheless,  it  is  apparent  from  the  affidavit  of  Mr.  Long- 
well  that  in  declining  to  produce  witnesses  he  acted  upon  a 
misapprehension  as  to  his  legal  rights,  founded  upon  erroneous 
information  derived  by  him  from  a  person  not  named,  to  the 
effect  that  he  would  be  entitled  to  a  rehearing,  as  a  matter  of 
right,  before  other  commissioners,  and  that  on  such  rehearing 
he  could  examine  witnesses.  He  swears  that  he  told  the 
commissioners  he  was  informed  he  had  that  right,  but  it  is 
clear  from  the  affidavits  of  the  commissioners  that  if  he  did 
tell  them,  they  did  not  so  understand  him.  Yet  the  fact  that 
he  acted  upon  erroneous  information  as  to  his  legal  rights  is 
a  circumstance  to  be  considered,  and  if  he  was  prejudiced 
thereby  it  is  a  ground  for  relief. 

He  alleges  that  the  sum  allowed  him  is  much  less  than  the 
damages  he  will  sustain.  The  sum  allowed  is  $3,500,  and  he 
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produces  affidavits  tending  to  show  that  the  damage  will 
amount  to  at  least  $5,000,  one  affiant  putting  it  as  high  as 
$6,500. 

The  respondents  produce  about  an  equal  number  of  affi- 
davits to  the  effect  that  the  sum  allowed  is  full  compensation. 
But  this  is  by  no  means  conclusive  against  the  appellant.  It 
appears  from  the  manner  in  which  the  proposed  route  of  the 
railroad  crosses  his  farm  that  the  damage  will  be  serious,  and 
of  a  character  difficult  to  estimate,  and  in  regard  to  which 
witnesses  of  equal  intelligence  and  candor,  with  the  same 
opportunity  of  judging,  will  be  likely  to  differ  widely.  In 
short,  the  case,  as  it  seems  to  us,  is  one  in  which  it  is  eminently 
proper  that  witnesses  should  be  examined,  and  it  is  to  be 
inferred  from  a  statement  contained  in  the  affidavit  of  Mr. 
Stevens,  the  only  lawyer  upon  the  commission,  that  he  pre- 
ferred to  hear  evidence  in  regard  to  the  claim  for  damages. 
He  so  expressed  himself  to  Mr.  Longwell,  and  the  omission 
of  the  latter  to  produce  witnesses  is  inexplicable  except  upon 
the  idea  that  he  was  acting  upon  erroneous  information  and 
advice,  as  he  alleges. 

"We  are  therefore  inclined  to  the  opinion  that  the  appellant 
is  entitled  to  the  relief  asked  for  by  him,  on  the  ground  that 
he  was  misled  to  his  prejudice  by  erroneous  information  as  to 
his  legal  rights. 

No  blame  is  to  be  imputed  to  the  commissioners  or  the 
railroad  company  or  anyone  acting  for  the  company,  nor  need 
it  be  in  order  to  entitle  the  appellant  to  relief.  Even  in 
mortgage  cases,  where  the  property  is  sold  to  the  mortgagee 
for  an  inadequate  price,  the  fact  that  the  mortgagee  was  mis- 
led by  a  third  person  and  did  not  attend  the  sale,  has  been 
held  sufficient  ground  for  opening  the  sale  ( Tripp  agt.  Cook, 
26  Wend.,  143). 

The  notice  of  motion  being  not  only  for  relief  on  specific 
grounds,  but  also  for  "other"  or  general  relief,  is  broad 
enough  for  the  purpose. 

Our  conclusion  is  that  the  orders  appealed  from  should  be 


NEW  YORK  PRACTICE  REPORTS.  271 

The  People  agt.  Nolan. 

reversed,  and  the  motion  made  by  the  land  owner  at  special 
term  be  granted  on  condition  that  he  pay  to  the  railroad  com- 
pany the  costs  and  disbursements  of  the  hearing  already  had 
before  the  commissioners,  to  be  taxed,  and  also  ten  dollars 
costs  and  the  disbursements  of  this  appeal,  and  ten  dollars 
costs  of  the  motion  at  special  term  —  otherwise,  the  orders 
appealed  from  are  affirmed,  with  ten  dollars  costs  and  dis- 
bursements of  this  appeal  to  the  respondent. 

HARDEST  and  HAIGHT,  JJ.,  concur. 
So  ordered.  _ 

C'  ^^ 
SUPKEME  COUKT.  ^    • 


THE  PEOPLE  on  the  relation  of  JOHN  SWINBURNE  agt. 
MICHAEL  N.  NOLAN. 

Complaint  —  when  defendant  not  entitled  to  have  the  complaint  made  more 
definite  .  and  certain  —  BUI  of  particulars  —  when  may  be  ordered  —  Right 
of  plaintiff  who  is  ordered  to  sever  bill  of  particulars  on  defendant's  motion, 
to  be  allowed  to  serve  other  and  additional  bills  —  Code  of  Civil  Procedure, 
section  546. 

In  an  action  in  the  nature  of  a  quo  warranto,  brought  on  the  relation  of 
a  person  claiming  the  office  against  a  party  who  has  usurped  it,  where 
the  complaint  alleged  that  at  an  election  held  in  a  city  named,  the 
relator,  who  was  a  party  plaintiff  with  the  people,  was,  by  the  greatest 
number  of  legal  votes  cast  at  such  election,  duly  and  legally  elected 
mayor  of  said  city  for  the  term  of  two  years,  to  commence  on  the  first 
Tuesday  of  May,  1882;  on  motion  by  the  defendant  to  make  the  com- 
plaint more  definite  and  certain,  and  for  a  bill  of  particulars  : 

Held,  that  the  complaint  in  this  action  is  neither  indefinite  or  uncertain. 

The  title  to  an  office  depends  upon  the  votes  cast,  and  when  a  party  avers 
in  the  pleading  that  he  has  received  the  greatest  number  of  legal  votes 
given  at  an  election  for  such  office  he  has,  if  he  be  eligible  thereto, 
averred  the  existence  of  the  only  fact  which  makes  him  its  incumbent. 

Where  a  state  of  facts  is  relied  on,  it  is  enough  to  allege  it  simply,  with- 
out setting  out  the  subordinate  facts  which  are  the  means  of  producing 
it  or  the  evidence  sustaining  the  allegation. 

Held,  also,  that  the  defendant  is  entitled  to  a  bill  of  particulars  of  the 
plaintiff's  claim. 
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Bills  of  particulars  may  be  ordered  in  all  cases,  and  an  application  for 
such  a  bill  is  the  appropriate  proceeding  when  a  party  seeks  to  be  fully 
apprised  of  the  particulars  or  circumstances  of  time  and  place  of  the 
matters  set  forth  in  his  opponent's  pleading.  A  party  in  any  and  every 
action  is  entitled  to  know  the  particulars  of  the  claim  which  he  is  to 
meet  and  this  is  necessary  to  the  attainment  of  justice: 

Held,  further,  that  although  the  defendant  is  entitled  to  the  order  which 
he  asks,  such  order  should  contain  a  provision  giving  the  plaintiffs  a 
right  to  move  the  court  for  leave  to  serve  other  and  additional  bills 
upon  such  terms  as  to  the  court  hearing  such  applications  may  seem 
just  and  proper. 

Albany  Special  Term,  May,  1882. 

MOTION  by  defendant  to  make  this  complaint  more  definite 
and  certain,  and  for  a  bill  of  particulars. 

Edwin  Countryman,  for  defendant  and  the  motion. 
Matthew  Hale  and  A.  S.  Draper,  opposed. 

WESTBROOK,  J. —  The  complaint  avers  that  at  an  election 
held  in  and  for  the  city  of  Albany  on  the  second  Tuesday  of 
April,  1882,  "  the  above  named  John  Swinburne  was,  as  the 
plaintiffs  allege  upon  information  and  belief,  by  the  greatest 
number  of  legal  votes  cast  at  such  election,  duly  and  legally 
elected  mayor  of  said  city  of  Albany  for  the  term  of  two 
years,  to  commence  on  the  first  Tuesday  of  May,  1882,  and 
this  action  is  brought  upon  the  relation  of  the  said  John 
Swinburne.  That  notwithstanding  the  election  of  the  said 
John  Swinburne  to  said  office  by  the  greatest  number  of  legal 
votes  cast  at  said  election,  the  defendant,  Michael  N.  Nolan, 
has,  as  plaintiffs  allege  on  their  information  and  belief,  usurped 
and  intruded  into,  ard  now  unlawfully  holds  and  exercises 
within  said  city,  the  office  of  mayor  of  said  city  of  Albany, 
and  unlawfully  claims  and  assumes  to  be  the  mayor  of  said 
city,  and  to  have  the  right  to  exercise  the  duties  of  the  office 
for  the  term  of  two  years  from  the  first  Tuesday  of  May, 
1882." 
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The  relief  demanded  by  the  complaint  is  that  the  said  John 
Swinburne  may  be  adjudged  to  have  been  duly  elected  mayor 
of  the  city  of  Albany,  as  is  therein  averred,  and  that  the 
defendant  Nolan  has  no  such  right  to  hold  said  office  of  mayor 
after  the  first  Tuesday  of  May,  1882,  as  he  claims  and  pre- 
tends to  have,  "  and  that  the  plaintiffs  may  recover  of  the 
defendant  the  costs  of  this  action,  and  that  the  defendant  be 
evicted  and  excluded  from  said  office,  and  be  adjudged  to  pay 
to  the  plaintiff  a  fine  of  $2,000." 

The  affidavit  of  the  defendant,  upon  which  the  present 
motion  to  make  the  complaint  more  definite  and  certain  and 
for  a  bill  of  particulars  is  founded,  alleges  that  at  the  charter 
election  held  in  and  for  the  city  of  Albany  on  the  second 
Tuesday  of  April,  1882,  all  the  votes  cast  for  the  office  of 
mayor  of  said  city,  with  the  exception  of  two,  were  given 
either  to  the  relator,  John  Swinburne,  or  to  the  defendant, 
Michael  N.  Nolan.  That  according  to  the  official  canvass  of 
the  votes  cast  for  said  office,  and  which  canvass  was  in  all 
respects  conducted  according  to  law,  it  was  ascertained  and 
declared  that  the  defendant  had  received  9,339  votes,  and  the 
relator  9,221  votes.  "  That  there  are  seventeen  wards  and 
thirty-eight  election  districts  in  the  city  of  Albany,  and  a  poll 
was  held,  and  votes  were  received  for  the  office  of  mayor  at 
such  charter  election,  in  each  and  every  of  said  wards  and 
districts,  numbering  in  the  aggregate,  as  appears  from  the 
final  canvass,  18,562,  votes."  That  as  the  defendant  "  has  no 
knowledge  or  information  of  the  particular  grounds,  or 
reasons,  or  facts,  on  which  the  relator  bases  his  claim,  or  alle- 
gation, in  the  complaint,  that  he  '  was  by  the  greatest  number 
of  legal  votes  cast  at  such  election  duly  and  legally  elected 
mayor  of  said  city  of  Albany,'  *  *  *  or  what  he 
intends  or  expects  to  prove  in  order  to  sustain  such  claim  or 
allegation,  and  to  overthrow  the  official  canvass  of  the  votes 
cast  at  said  election,  and  the  official  determination  and  declara- 
tion lawfully  made  as  aforesaid,  that  the  defendant  had  been 
VOL.  LXIII  35 
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duly  elected  mayor  of  said  city,"  he  asks  that  the  complaint 
should  be  made  more  definite,  and  for  a  bill  of  particulars. 

Is  the  defendant,  upon  the  facts  which  have  been  stated, 
entitled  to  have  the  complaint  mao^e  more  definite  and  certain, 
and  also  to  a  particular  statement  of  the  facts  upon  which  the 
plaintiffs  rely  to  maintain  their  action  ? 

First.  Should  the  complaint  be  made  more  definite  and 
certain  ? 

A  complaint  in  the  precise  form  with  the  one  in  this  case 
was  held,  in  The  People  ex  rel.  Crane  agt.  ftyder  (12  N.  I7"., 
433),  good  on  demurrer. 

The  same  form  was  also  adopted  and  used  in  The  People 
agt.  Cook  (14  Barb.,  250 ;  8  N.  Y.,  67),  and  in  The  People  agt. 
Thacher  (55  N.  Y.,  525),  and  is  the  one  in  general  use  in 
actions  of  this  character. 

It  is  claimed,  however,  on  the  part  of  the  defendant,  that, 
though  this  form  of  complaint  is  good  on  demurrer,  yet  under 
section  546  of  the  Code,  he  is  entitled  to  have  it  made  more 
definite  and  certain.  Is  this  claim  well  founded  ? 

The  section  of  the  Code  referred  to  reads  as  follows: 
"  When  one  or  more  denials  or  allegations  contained  in  the 
pleading  are  so  indefinite  or  uncertain  that  the  precise  mean- 
ing or  application  thereof  is  not  apparent,  the  court  may 
require  the  pleading  to  be  made  definite  and  certain,  by  amend- 
ment." It  can  hardly  be  said  that  the  complaint  in  this  action 
is  either  "indefinite  or  uncertain."  Th*1  title  to  an  office 
depends  upon  the  votes  cast,  and  when  a  party  avers  in  the 
pleading  that  he  has  received  the  greatest  number  of  legal 
votes  given  at  an  election  for  such  office,  he  has,  if  he  be 
eligible  thereto,  averred  the  existence  of  the  only  fact  which 
makes  him  its  incumbent.  It  is  true,  that  in  making  an  aver- 
ment in  this  general  form,  the  party  does  not  state  all  the 
circumstances  upon  which  its  truth  depends,  but  in  alleging 
that  he  has  received  the  greatest  number  of  legal  votes  given 
at  an  election^he  has  charged  the  existence  ^of  a  fact,  and  it 
lias  been  held  (Hyatt  agt  McMahan,  25  Bwb.,  457),  that, 


NEW  YORK  PRACTICE  REPORTS.  275 

The  People  agt.  Nolan. 

"  in  alleging  a  fact,  it  is  not  necessary  to  state  circumstances 
as  merely  tend  to  prove  the  fact,"  and  also  that  an  averment 
in  the  general  form  adopted  in  the  complaint  is  the  averment 
"  of  a  fact,  and  not  of  a  conclusion  of  law."  Thus,  also,  in 
Williams  agt.  Wilson  (8  Adol.  <&  Ell.,  314),  it  was  decided : 
"  It  is  an  elementary  rule  in  pleading  that,  when  a  state  of 
facts  is  relied  on,  it  is  enough  to  allege  it  simply,  without  set- 
ting out  the  subordinate  facts,  which  are  the  means  of  pro- 
ducing it,  or  the  evidence  sustaining  the  allegation.  Thus,  in 
a  case  very  familiar  and  about  identical  with  the  present,  if  a 
trespass  be  justified  by  a  plea  of  highway,  the  pleader  never 
states  how  the  locus  in  quo  became  highway  ;  and  if  the  plain- 
tiffs claim  that  the  locus  in  quo  *  *  *  had  ceased  to 
be  such  at  the  time  alleged  in  the  declaration,  he  simply  puts 
in  issue  the  fact  of  its  being  a  highway  at  that  time,  without 
alleging  the  particular  mode  by  which  he  intends  to  show,  in 
proof,  that  it  had  before  then  ceased  to  be  such." 

But  the  precise  point  was  held  in  People  agt.  Ryder  (12 
N.  Y.,  433),  before  cited.  The  court,  per  MARVIN,  J.  (page 
437),  says  :  "  The  Code  requires  that  the  complaint  contain  a 
plain  and  precise  statement  of  facts  constituting  a  cause  of 
action,  without  unnecessary  repetition  (Section  142).  This 
rule  is  substantially  as  it  existed  prior  to  its  enactment  in 
actions  at  law.  Chitty  says,  in  general,  whatever  circum- 
stances are  necessary  to  constitute  the  cause  of  complaint,  or 
the  ground  of  the  defense,  must  be  stated  in  the  pleadings,  and 
all  beyond  is  surplusage ;  facts  only  are  to  be  stated,  and  not 
arguments  or  inferences  or  matter  of  law,  in  which  respects 
the  pleadings  at  law  appear  to  differ  materially  from  those  in 
equity  (1  C h.  PI.,  245).  At  page  266  he  says  it  is  a  most 
important  principal  of  the  law  of  pleading  that  in  alleging 
the  fact  it  is  unnecessary  to  state  such  circumstances  as  merely 
tend  to  prove  the  truth  of  it.  The  dry  allegation  of  the 
fact,  without  detailing  a  variety  of  minute  circumstances 
which  constitute  the  evidence  of  it  will  suffice.  The  object 
of  the  pleadings  is  to  arrive  at  a  specific  issue  upon  a  given 
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and  material  fact,  and  this  is  attained,  although  the  evidence 
of  such  fact  to  be  laid  before  the  jury  be  not  specifically 
developed  in  the  pleadings  (See  Firth  agt.  Thrush,  8  B.  & 
6T.,  387  ;  Dyett  agt.  PendUton,  8  Cow.,  728)." 

From  the  extract  just  given  from  the  opinion  of  MARVIN, 
J".,  in  The  People  agt.  Ryder,  it  is  evident  that  the  court  of 
appeals  have  decided  that  so  much  of  the  defendant's  motion 
as  seeks  the  embodiment  in  the  plaintiff's  complaint  of  the 
specific  facts  which  tend  to  prove  the  general  fact  therein 
alleged,  that  John  Swinburne  was,  by  the  greatest  number  of 
legal  votes,  chosen  mayor  of  the  city  of  Albany,  must  be 
denied.  A  careful  study  of  the  whole  opinion  demonstrates 
this  beyond  any  doubt  whatever,  and  the  allusion  on  page  440 
to  a  motion  of  this  character  does  not  in  the  slighest  degree 
sustain  this  branch  of  the  present  motion,  but  it  refers  only 
to  the  allegation  of  the  time  when  the  election  referred  to  in 
the  case  cited  was  held. 

The  opinion  of  RAPALLO,  J.,  in  Tilton  agt.  Beecher  (59  N. 
Y.,  176,  see  page  183),  is  also  an  authority  directly  against 
the  application  of  the  defendant  in  this  case  to  have  the  plain- 
tiff's complaint  made  more  definite  and  certain ;  but  without 
any  extended  comment  thereon,  and  contenting  myself  with 
a  simple  reference  thereto,  I  proceed  to  examine  the  next 
branch  of  the  present  motion,  which  presents  the  question, 

Second.  Is  the  defendant  entitled  to  a  bill  :>f  particulars  of 
the  plaintiff's  claim  ? 

Since  the  decision  of  the  court  of  appeals  in  Tilton  agt. 
Beecher  (59  N.  Y.,  176),  just  referred  to,  there  can  be  no 
doubt  as  to  the  answer  which  this  question  requires.  It  was 
held  by  the  court  of  appeals,  in  that  case,  that  "  bills  of  par- 
ticulars may  be  ordered  ' in  all  cases'  (Code,  sec.  158),  and  an 
application  for  such  a  bill  is  the  appropriate  proceeding,  when 
a  party  seeks  to  be  fully  apprised  of  the  particulars  or  circum- 
stances of  time  and  place,  of  the  matters  set  forth  in  his 
opponent's  pleadings."  A  perusal  of  the  entire  opinion  of 
judge  RAPALLO  will  be  profitable  in  this  connection,  for  its 
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language,  and  the  language  of  the  cases  cited,  present  much 
more  forcibly  and  clearly  the  right  of  a  party  to  be  put  in  pos- 
session of  the  circumstances  of  facts  upon  which  his  adversary 
relies,  than  the  extract  from  the  reporter's  syllabus  of  the  case 
just  given  does. 

The  same  doctrine  was  reasserted  by  the  same  court  in  the 
very  recent  case  of  Dwight  agt.  Insurance  Companies  (84  N, 
Y.,  493).  In  delivering  the  opinion  of  the  court,  and  speak- 
ing of  the  power  of  courts  to  require  bills  of  particulars  in 
all  cases  and  the  propriety  of  its  exercise,  FOLGER,  Ch.  J. 
(paye  503),  says :  "  It  is  a  power  incident  to  the  general 
authority  of  the  court  in  the  administration  of  justice.  It  is 
the  same  power,  in  kind,  that  courts  have  to  grant  a  new  trial 
on  the  ground  of  surprise.  The  latter  is  remedial  and  cura- 
tive. The  former  is  preventative.  But  both  have  the  same 
purpose,  to  reach  exact  justice  between  the  parties,  by  learning 
just  what  is  the  truth,  and  to  learn  what  is  the  truth,  by 
giving  to  each  party  all  reasonable  opportunity  to  produce  his 
own  proofs,  and  to  meet  and  sift  those  of  his  adversary," 

In  ascertaining  the  extent  to  which  the  rule  has  been 
carried,  the  following  cases  may  also  be  profitably  consulted : 
Diossy  agt.  Rush  (14  J.  &  <£,  374) ;  Steibeling  agt.  Lockhaus 
(21  Hun,  457);  Leigh  agt.  Atwater  (2  Abb.  N.  61,  419); 
Mayor  of  New  York  agt.  Marriner  (49  How.,  36).  The  rule 
is  beyond  all  doubt  firmly  settled,  that  a  party,  in  any  and 
every  action,  is  entitled  to  know  the  particulars  of  the  claim 
which  he  is  to  meet,  and  that  this  is  necessary  to  the  attain- 
ment of  justice.  The  application  of  this  rule  to  the  present 
case  is  manifest.  The  defendant  alleges,  and  his  allegation  in 
this  respect  is  not  denied,  that,  according  to  the  official  can- 
vass, there  were  cast,  at  the  recent  charter  election  in  the  city 
of  Albany,  for  the  office  of  mayor,  18,652  votes,  of  which 
number  the  same  official  canvass  declared  Michael  N.  Nolan 
received  9,339  votes  and  John  Swinburne  received  9,221. 
Notwithstanding  such  official  declaration  and  count,  the  plain- 
tiffs allege  in  their  complaint  that  John  Swinburne  was,  "  by 
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the  greatest  number  of  legal  votes  cast  at  such  election  duly 
and  legally  elected  mayor  of  said  city  of  Albany  for  the  term 
of  two  years,  to  commence  on  the  first  Tuesday  of  May,  1882." 
In  bringing  this  action,  it  is  assumed  the  plaintiffs  have 
knowledge  of  the  existence  of  certain  facts  which  will  make 
good  this  allegation  of  their  complaint,  and  overthrow  the 
official  canvass  and  declaration  of  the  result.  Of  the  particu- 
lars upon  which  this  claim  is  founded  the  defendant  swears 
he  is  ignorant,  and  he  therefore  moves  the  court  that  such 
particulars  should  be  furnished.  Why  should  this  request  be 
denied  ?  The  decisions  justify  the  motion.  The  court  can 
readily  see  the  importance  of  the  impartation  of  the  informa- 
tion sought,  and  the  plaintiffs  concede  its  propriety,  by  the 
facts  stated  in  the  opposing  affidavit.  Let  us  then  examine 
the  reasons  urged  upon  the  motion  in  opposition. 

First.  It  is  said  that  by  proceedings  instituted  before  the 
recorder  of  the  city,  the  evidence  in  which  has  been  published 
in  the  newspapers,  the  defendant  has  knowledge  of  what  the 
claims  of  the  plaintiffs  are. 

This,  no  doubt,  is  to  a  certain  extent  true,  but  learned  coun- 
sel understand  perfectly  well  that  a  defendant  in  an  action,  no 
matter  how  well  he  supposes  himself  to  be  informed  of  the 
circumstances  of  his  adversaries'  claim,  is  entitled  to  a  formal 
statement  of  the  particulars  to  and  by  which  he  shall  be  con- 
fined and  bound  upon  the  trial,  and  without  the  service  of 
puch  statement  in  the  manner  prescribed  by  law,  he  is  liable 
to  be  surprised. 

Second.  It  is  urged  that  many  and  grave  frauds  were  per- 
petrated in  the  interest  of  the  defendant  at  the  charter  elec- 
tion, to  the  existence  of  which  Dr.  Swinburne  deposes,  upon 
information  and  belief,  and  then  adds,  it  is  his  "  belief  that 
the  defendant  has  a  great  deal  fuller  and  more  accurate 
knowledge  and  information  than  I  or  my  counsel  have." 

This  general  and  sweeping  allegation  may  be  true,  and  upon 
its  truth  or  falsity  no  opinion  is  expressed,  but  in  the  face  of 
the  defendant's  sworn  affidavit  of  merits,  and  of  his  entire 
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ignorance  of  the  grounds  of  the  plaintiffs  procedure,  learned 
counsel  will  hardly  pretend  that  a  court,  administering  justice 
according  to  the  forms  of  law,  would  be  justified  in  rejecting 
the  application  of  the  defendant  upon  any  such  assumption  as 
the  plaintiffs'  affidavits  set  up. 

Third.  It  is  contended  that  the  plaintiffs  have  not  as  yet 
obtained  information  of  all  the  facts  which  they  hope  to  prove 
upon  the  trial  to  establish  their  claim,  but  to  the  extent  of  the 
knowledge  they  possess,  they  are  willing  to  furnish,  and  do 
furnish,  particulars,  by  a  bill  tendered  upon  the -argument, 
and  will  also  furnish  information  of  other  facts  as  rapidly  as 
they  are  ascertained. 

There  is  a  practical  difficulty  in  the  case  growing  out  of 
this  position,  but  the  rule  giving  the  right  to  a  bill  of  particu- 
lars being  conceded,  it  is  not  seen  how  the  commencement  of 
an  action  in  advance  of  knowledge  can  abrogate  it.  The 
defendant  is  in  law  entitled  to  know  the  particulars  of  the  plain- 
tiffs' claim  to  guard  him  against  surprise,  and  if  his  application 
to  be  thus  informed  can  be  defeated  by  his  opponents'  want  of 
knowledge,  the  rule  of  law  will  be  substantially  overthrown. 

Neither,  on  the  other  hand,  would  it  be  just  to  the  plaintiffs 
to  require  a  bill  of  particulars  to  be  now  furnished,  which 
shall  be  complete  and  binding  in  every  particular.  The 
defendant  is  entitled  to  the  order  which  he  asks,  but  such 
order  should  contain  a  provision  giving  the-  plaintiffs  a  right 
to  move  the  court  for  leave  to  serve  other  and'  additional  bills 
upon  such  terms  as  to  the  court  hearing  such  applications 
may  seem  just  and  proper.  This  provision  as  to  future  appli- 
cations to  serve  additional  bills  of  particulars  is  to  be  inserted 
because  the  court  cannot  now,  in  advance  of  an  application  to 
amend  or  extend  a  bill  of  particulars,  determine  the  propriety 
and  the  terms  thereof. 

Fourth.  Upon  the  argument  of  this  motion,  the  plaintiffs*1 
counsel  served  upon  the  defendant's  attorneys,  what  they 
claimed  to  be  a  full  and  sufficient  bill  of  particulars,  and  there- 
fore it  is  urged  that  this  motion  should  be  denied. 
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A  denial  of  the  motion  upon  that  Around,  and  an  adjudica- 
tion that  the  bill  served  upon  the  motion  is  sufficient,  would 
be  a  decision  of  a  question  substantially  unargued,  for  the 
reason  that  there  was  no  time  during  the  argument  for  defend- 
ant's counsel  to  examine  it  and  discuss  its  merits.  There  can 
be  no  objection,  however,  to  direct  by  the  order  to  be  entered, 
if  the  plaintiffs  so  desire,  that  such  bill  of  particulars,  deliv- 
ered upon  the  motion,  shall  be  deemed  to  be  their  bill  of 
particulars  served  in  compliance  witti  such  order.  This  pro- 
vision will  give  to  the  plaintiffs  the  benefit  of  the  service 
made,  and  will  not  preclude  the  defendant  from  taking  such 
further  or  other  action  thereon  as  he  may  be  advised. 

The  results  of  my  deliberation  upon  this  motion  are,  that 
the  application  to  make  the  complaint  more  definite  and  cer- 
tain is  denied,  and  the  application  for  a  bill  of  particulars  is 
granted.  The  order  requiring  such  bill  of  particulars,  how- 
ever, is  to  contain  the  provisions  indicated  in  this  opinion. 
The  costs  of  the  motion  will  abide  the  event  of  the  action. 


SUPKEME  COURT. 

^ 

DAVID  D.  ACKER  et  al.,  respondents,  agt.  JAC  B  HAUTEMAN, 
impleaded,  &c.,  appellant. 

Action  to  recover  a  chattel — Time  when  court  acquires  jurisdiction  —  Arrest — 
irregularity  which  will  not  justify  the  setting  aside  of  the  order  —  Code  of 
OivU  Procedure,  sections  416, 1693. 

When  an  action  is  commenced  to  recover  a  chattel,  the  court  acquires 
jurisdiction  of  the  case  and  has  control  of  all  the  subsequent  proceed- 
ings, so  that  the  arrest  of  a  defendant  without  the  service  of  any  sum- 
mons is  not  such  an  irregularity  as  will  justify  the  setting  aside  of  the 
service  of  the  order  of  arrest. 

First  Department,  General  Term,  April,  1882. 
Before  DAVIS,  Ch.  J.,  BRADY  and  INGALLS,  JJ. 
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AN  action  was  commenced  against  the  defendants  to  recover 
a  chattel.  Subsequently  an  order  of  arrest  was  obtained,  and 
the  defendant  Hauteman,  was  arrested.  At  the  time  of  the 
arrest,  the  sheriff  served  copies  of  all  the  papers  excepting 
the  summons.  For  this  omission  the  defendant  Hauteman 
moved  to  vacate  the  arrest,  claiming  that  as  to  him  the  court 
had  not  acquired  jurisdiction.  The  motion  was  denied  and 
the  defendant  appealed. 

Oeo.  W.  Gallinger,  for  appellant. 
D.  D.  Acker ,  for  respondents. 

PEE  CUKIAM.  —  The  error  of  the  sheriff  in  not  delivering 
the  summons  with  the  other  papers,  was  not  fatal  to  the  juris- 
diction of  the  court.  That  jurisdiction  is  preserved  by  sec- 
tion 1693  of  the  Code,  when  read  in  connection  with  section 
416.  The  action  was  brought  to  recover  possession  of  per- 
sonal property,  and  the  effect  of  the  neglect  of  the  sheriff  to 
make  service  of  the  summons  was,  that  the  chattels  were 
replevied  before  the  service  of  the  summons.  The  seizure, 
therefore,  must  be  deemed  as  equivalent  to  the  granting  of  a 
provisional  remedy  for  the  purpose  of  giving  jurisdiction  to 
the  court  and  enabling  it  to  control  the  subsequent  proceed- 
ings in  the  action  and  as  equivalent  to  the  commencement  of 
the  action  for  the  purpose  of  determining  whether  or  not  the 
plaintiff  had  a  right  to  maintain  the  action  or  the  defendant 
is  liable  thereto. 

Section  416  provides  that  from  the  time  of  granting  a  pro- 
visional remedy  the  court  acquires  jurisdiction  of  the  case 
and  has  control  of  all  the  subsequent  proceedings. 

The  summons  in  this  case  was  afterwards  served  by  the 
sheriff  and  the  defect  was  thereby  cured  ;  it  had  previously 
been  served  on  the  other  defendant. 

We  see  no  reason  to  doubt  that  the  provisions  of  the  sec- 
tions quoted,  uphold  the  ruling  of  the  court  below. 

The  order  should  be  affirmed. 
VOL.  LXIII        36 
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.  N.  Y.  MARINE  COURT. 
EDWAKD  .P.  FRANK  agt.  WILLIAM  H.  BUSH  et  al. 

Practice  —  Demurrer  amended  by  service  of  an  answer  —  Service  of  an 
answer  abates  a  motion  for  judgment,  and  an  independent  motion  to  strike 
out  the  amended  pleading  should  be  made — Code  of  Civil  Procedure, 
section  542. 

Demurrer  amended  by  the  service  of  an  answer  where  the  defendants 
served  a  demurrer,  which  the  plaintiff  moved  against  as  frivolous, 
and  the  defendants  after  service  of  the  notice  of  motion,  and  the  day 
before  that  named  for  the  argument  thereof,  and  within  the  time  allowed 
by  law  to  amend,  served  an  answer  by  way  of  an  amended  pleading. 

Held,  that  the  motion  for  judgment  abated  in  consequence  of  the  amend- 
ment, and  that  the  plaintiff 's  only  remedy  was  to  make  an  independent 
motion  to  strike  out  the  amended  pleading,  upon  proof  that  it  was 
interposed  for  delay.  Section  542  of  the  Code  of  Civil  Procedure  con- 
strued. 

Special  Term,  May,  1882. 
Jeroloman  &  Arrowsmith,  for  plaintiff. 
.    M.  W.  Hart  and  J.  G.  Gay,  for  defendants. 

McADAM,  J.  —  The  defendant  interposed  a  demurrer  to  the 
complaint,  whereupon  the  plaintiff,  without  waiting  till  the 
defendants'  time  to  amend  had  expired,  moved  for  judgment 
upon  the  demurrer.  The  day  before  that  named  for  the  argu- 
ment thereof,  the  defendants  served  an  answer  as  an  amended 
pleading.  This  they  had  the  right  to  do  (Robertson  agt.  Ben- 
nett, 1  Abb.  N.  <?.,  476).  The  defendants  having  amended 
within  the  time  allowed  by  law  for  that  purpose,  the  answer 
superseded  the  demurrer  (4  How.  Pr.  174 ;  3  Rosw.,  200 ; 
5  Duer,  654  ;  30  How.  Pr.,  1).  So  that  there  was  no  demur- 
rer upon  the  record  at  the  time  the  motion  to  strike  it  out 
came  on  for  argument,  and  the  notice  of  motion  for  judg- 
ment upon  it  therefore  went  for  naught  (Ostrander  agt.  Con- 
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key,  20  Hun,  421).  The  defendant's  right  to  amend  was 
absolute,  subject  to  the  power  of  the  court  to  strike  out  for 
cause  shown,  and  when  the  demurrer  legally  disappeared  from 
the  record,  the  motion  directed  against  it  in  consequence 
abated.  The  provision  contained  in  section  542  of  the  Code 
of  Civil  Procedure,  in  regard  to  striking  out  the  pleading  so 
amended,  means  that  the  plaintiff  may,  upon  proof  that  the 
amendment  was  interposed  for  delay,  make  an  independent 
motion  to  the  court  for  an  order  striking  the  amended  plead- 
ing from  the  record.  If  the  amended  pleading  be  stricken 
out,  the  parties  are  returned  to  their  former  position,  and  the 
original  pleading  is  then  open  to  the  motion  originally  made 
against  it.  This  is  the  true  practice  to  be  pursued  in  such 
cases.  Not  having  been  followed  in  the  present  instance,  the 
motion  to  set  aside  the  order  entered  by  the  plaintiff  striking 
out  the  demurrer  and  ordering  judgment  for  the  plaintiff 
must  be  set  aside,  but  without  costs. 


SUPKEME  COUET. 

YAMATO  TRADING   COMPANY,  respondent,  agt.  WILLIAM  P. 
BKOWN,  impleaded,  &c.,  appellant. 

Examination  of  party  before  trial —  Order  for  should  not  be  granted  where 
the  object  is  to  show  that  the  party  has  procured  property  by  means  of  false 
and  fraudulent  representations. — Code  of  Civil  Procedure,  sections  837,  880. 

Au  order  for  the  examination  of  a  party  before  trial  as  a  witness  should 
not  be  granted,  where  the  entire  object  of  the  examination  sought  is  to 
show  by  the  party  that  he  has  procured  property  by  means  of  false  and 
fraudulent  representations. 

Such  an  order  is  unauthorized,  and,  if  made,  will  be  reversed. 

First  Department,  General  Term,  May,  1882. 
Before  BRADY,  P.  J.}  and  DANIELS,  J 
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APPEAL  from  an  order  denying  a  motion  made  to  vacate  an 
order  requiring  the  defendant  Brown  to  appear  and  be  exam- 
ined as  a  witness  in  the  action  before  trial. 

Arthur  P.  Jtobertson,  for  appellant. 
Taylor  &  Parker,  for  respondents. 

DANIELS,  J.  —  The  action  has  been  brought  to  recover  a 
quantity  of  raw  silk  as  the  property  of  the  plaintiff  and 
wrongfully  taken  and  detained  by  the  defendant. 

The  silk  had  in  form  been  sold  and  delivered  by  the  plain- 
tiff to  the  defendant  upon  credit,  and  the  action  is  prosecuted 
for  the  recovery  of  its  possession,  because  of  fraudulent  rep- 
resentations alleged  to  have  been  made  by  the  defendant  con- 
cerning his  circumstances  and  his  ability  to  pay  for  it.  Proof 
of  these  facts  appears  to  be  necessary  in  order  to  avoid  the 
credit,  and  in  that  manner  to  entitle  the  plaintiff  to  recover 
the  property.  And  it  is  for  the  purpose  of  obtaining  that 
proof  that  the  order  has  been  made  for  the  examination  of 
the  defendant.  In  the  affidavit,  it  is  stated  that  the  plaintiff 
intends  to  show  by  Brown,  on  his  examination,  that  he  was 
insolvent  at  the  time  when  he  obtained  the  silk,  and  in  that 
manner  to  render  it  evident  that  his  representations  and  state- 
ments as  to  his  financial  standing  and  solvency  were  not  only 
untrue,  but  were  known  to  be  so  by  him ;  that  the  plaintiff 
has  no  other  means  known  to  it  whereby  it  can  show  the  true 
financial  condition,  and  the  assets  and  liabilities  of  Brown,  at 
the  time  when  he  purchased  the  goods ;  that  the  examination 
of  Brown  as  to  such  facts  and  to  show  his  insolvency  was 
actually  necessary  for  the  benefit  of  the  plaintiff  on  the  trial 
of  this  action ;  and  it  was  further  proposed  to  show  by  him 
and  his  books  and  papers  that  his  liabilities  exceeded  his  assets, 
and  he  had  been  in  that  condition  for  a  long  time  prior  to 
obtaining  possession  of  the  goods;  and  that  he  stated  and 
represented  himself  to  be  worth  many  thousand  dollars  for 
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the  purpose  of  inducing,  and  thereby  did  induce,  the  plaintiff 
to  deliver  the  goods  to  him. 

If  these  were  the  facts  by  means  of  which  the  defendant 
obtained  possession  of  the  goods,  then  he  was  guilty  of  pro- 
curing them  by  false  pretenses,  for  which  he  was  liable  to  be 
indicted,  convicted  and  punished.  And  that  liability  still 
exists,  for  the  sale  was  made  on  or  about  the  28th  of  April, 
1881. 

The  entire  object  of  the  examination,  as  it  has  been  made 
to  appear,  is  to  show  by  Brown  and  by  his  books  and  papers, 
which  are  expected  to  be  produced,  that  he  procured  this 
property  from  the  plaintiff  by  means  of  false  and  fraudulent 
representations  concerning  his  circumstances ;  and  it  there- 
fore becomes  important  to  determine  whether  he  can  be 
subjected  to  an  examination  as  a  witness  to  prove  these  facts. 
It  has  been  provided  that  the  examination  of  a  party  under 
an  order  is  subject  to  the  same  rules  as  if  he  was  examined 
upon  the  trial  (Code  of  Civil  Procedure,  §  880) ;  and  if  he 
should  be  examined  upon  the  trial  he  could  not  be  required  to 
give  an  answer  which  would  tend  to  accuse  himself  of  a  crime 
or  misdemeanor,  or  to  expose  him  to  a  penalty  or  forfeiture. 
(Id.,  837.) 

This  was  also  the  rule  as  it  existed  before  the  adoption  of 
the  Code.  For  a  witness  was  not  required  to  give  any  answer 
which'  would  have  a  tendency  to  accuse  himself  of  any  crime 
or  misdemeanor  or  to  expose  him  to  any  penalty  or  forfeiture, 
or  when,  by  answering,  a  link  may  be  added  to  a  chain  of 
testimony  tending  to  such  result  (Henry  agt.  Schiro  Bcmk^ 
1  Com.,  83,  86  and  89). 

This  subject  was  considered  in  Phoenix  agt.  Dupuy  (2  Abb. 
N.  C.,  146,  158-159),  and  it  was  there  held  that  the  exam- 
ination of  a  party  could  not  be  taken  under  these  provisions 
of  the  Code  when  it  would  tend  to  establish  the  fact  that  he 
had  been  guilty  of  a  crime  or  misdemeanor.  And  the  same 
conclusion  is  adopted  in  Bv/rba/rik  agt.  Reed  by  the  general 
term  of  the  second  department  (11  Weekly  Digest,  576). 
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Under  these  provisions  of  the  Code,  sustained  and  applied  as 
they  have  been  by  the  court,  the  order  which  was  made  in  this 
case  for  the  examination  of  the  defendant  was  unauthorized. 

It  must,  therefore,  be  reversed,  and  an  order  entered 
vacating  the  order  requiring  the  defendant  to  appear  and  be 
examined,  with  ten  dollars  costs,  besides  disbursements,  to 
the  appellant,  of  this  appeal. 


N.  Y.  COMMON  PLEAS. 

JULIA  A.  SHAW,  landlord  and  appellant,  agt.  JOHN  MCCARTY, 
tenant  and  respondent. 

kjummary  proceedings  —  Illegal  trade  —  Landlord  and  tenant — Appeal  lies 
to  general  term  of  court  of  common  pleas  from  general  term  of  marine  court 
in  landlord  and  tenant  proceedings — No  summary  proceedings  can  be  insti- 
tuted for  the  removal  of  a  tenant  on  the  ground  of  occupancy  for  an  illegal 
trade,  where  such  violation  has  ceased  before  the  application  is  made  —  Code 
of  Civil  Procedure,  sections  2231,  2260,  2261. 

An  appeal  lies  to  the  general  term  of  the  court  of  common  pleas  from  the 
general  term  of  the  marine  court  in  landlord  and  tenant  proceedings. 

No  summary  proceedings  can  be  instituted  for  the  removal  of  a  tenant  for 
a  violation  of  the  provisions  of  section  1  of  chapter  583  of  the  Laws  of 
1873,  where  such  violation  has  ceased  before  the  application  is  made, 
but  the  landlord  is  remitted  to  his  action  of  ejectment  to  obtain  posses- 
sion of  the  premises  in  case  the  lease  has  been  voided  by  the  action  of 
the  tenant  (See  8.  C.,  59  How.,  487;  62  How.,  152). 

General  Term,  June,  1882. 

Before  C.  P.  DALY,  P. «/.,  YAN  BRUNT  and  BEACH,  JJ. 

E.  P.  Wilder,  for  landlord. 

Joseph  Ullma/n,  for  tenant. 

VAN  BRUNT,  J.  —  The  defendant  was  the  tenant  and  occu- 
pant of  certain  premises  belonging  to  the  plaintiff.    Prior  to 
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the  first  of  August  a  portion  of  the  premises  had  been  occu- 
pied by  one  Lamson,  for  the  purpose  of  carrying  on  the 
lottery  policy  business.  Upon  the  last  named  date  Lamson 
removed  from  the  premises,  and  on  the  17th  day  of  Septem- 
ber, 1880,  the  plaintiff  presented  her  petition  to  Mr.  justice 
McADAM,  who  issued  his  receipt  to  the  defendant  to  remove 
from  the  premises  because  of  this  occupation  by  Lamson, 
or  to  show  cause  why  he  should  not  be  removed  therefrom. 
The  tenant  appeared  upon  the  return  day,  and  put  in  his 
answer,  and  upon  the  foregoing  facts  being  established,  the 
justice  issued  his  final  order  of  removal  {Case  reported,  59 
How.,  487).  An  appeal  was  taken  from  this  order  by  the 
tenant,  which  was  reversed  by  the  general  term  of  the  marine 
court ;  and  from  the  judgment  of  reversal  the  appeal  to  this 
court  has  been  taken. 

There  are  two  questions  which  it  is  necessary  to  consider : 
First,  whether,  in  landlord  and  tenant  proceedings,  an  appeal 
lies  to  the  general  term  of  the  court  of  common  pleas  from 
an  adjudication  of  the  general  term  of  the  marine  court ; 
and,  secondly,  whether  such  proceedings  may  be  instituted 
for  a  violation  of  the  provisions  of  section  1  of  chapter  583 
of  the  Laws  of  1873,  where  such  violation  has  ceased  before 
the  application  is  made. 

The  right  of  appeal  seems  to  be  conferred  by  section  2260 
of  the  Code  of  Civil  Procedure.  This  section  provides  that 
an  appeal  may  be  taken  from  a  final  order  made  as  prescribed 
in  this  title  to  the  same  court,  within  the  same  time  and  in 
the  same  manner  as  where  an  appeal  is  taken  froni  a  judg- 
ment rendered  in  a  court  of  which  the  judge  or  justice  is  the 
presiding  officer  and  with  like  effect,  except  as  otherwise 
prescribed  by  the  next  two  sections.  Section  2261  prescribes 
that  an  appeal  cannot  be  taken  to  the  court  of  appeals  from 
a  final  determination  of  the  general  term  of  the  supreme 
court  or  of  a  superior  city  court  upon  such  an  appeal,  unless 
the  latter  court  by  an  order  made  at  the  general  term  where 
the  final  order  is  made,  or  the  next  general  term  thereafter, 
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allows  it  to  be  taken.  These  sections  clearly  indicate  the 
intention  upon  the  part  of  the  legislature,  instead  of  allowing 
landlord  and  tenant  proceedings  to  be  reviewed  as  before  the 
adoption  of  the  Code  of  Civil  Procedure  by  certiorari,  to 
assimilate  the  practice  in  proceedings  for  a  review  of  a  final 
order  made  in  those  cases  and  the  proceedings  upon  an  appeal . 
from  a  judgment. 

Section  2261,  in  requiring  in  all  cases  a  certificate  of  the 
general  term  in  order  to  entitle  a  party  to  appeal  to  the  court 
of  appeals,  might  at  first  seem  to  make  a  different  regulation 
from  what  exists  in  reference  to  appeals  from  judgments. 

However,  upon  a  consideration  of  the  question  it  will  be 
remembered  that  no  appeal  can  be  taken  to  the  court  of 
appeals,  even  from  the  supreme  court  general  term,  or  the 
general  term  of  a  superior  city  court,  in  cases  where  the 
amount  involved  does  not  exceed  $500,  unless  such  appeal  is 
permitted  by  such  general  term. 

In  landlord  and  tenant  proceedings  there  is  nothing  upon 
the  record  which  can*  possibly  show  that  $500  is  involved, 
therefore  the  provision  is  inserted  that  no  appeal  shall  be 
taken  in  such  cases  to  the  court  of  appeals  unless  upon  an 
order  of  the  general  term  affirming  such  appeal.  The  fact 
that  the  singular  number  is  used  in  section  2260,  in  speaking 
of  the  court  to  which  appeals  may  be  taken,  will  not  and 
should  not  prevent  this  court  from  giving  to  the  section  that 
construction  which  it  is  evident  that  the  legislature  intended, 
viz.,  to  provide  for  a  uniform  practice  in  reference  to  appeals 
in  landlord  and  tenant  proceedings  and  judgments,  and  to 
make  them  in  all  respects  similar.  If  this  construction  is  not 
given  to  the  section  in  question,  this  anomaly  is  presented : 
that  in  the  case  of  a  landlord  and  tenant  proceeding  com- 
menced in  a  district  court  an  appeal  may  be  taken  to  the 
court  of  appeals  by  and  with  the  consent  of  the  general  term 
of  the  court  of  common  pleas ;  but  in  the  case  of  a  landlord 
and  tenant  proceeding  commenced  in  the  marine  court  nc 
appeal  can  be  taken  to  the  court  of  appeals  under  any  circum- 
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stances  whatever.  Such  a  peculiarity  in  the  law  could  not 
have  been  intended  by  the  legislature,  and  this  court  should 
not  give  such  a  construction  to  the  section  in  question  unless 
absolutely  required  so  to  do  by  its  language. 

We  are,  therefore,  of  opinion  that  an  appeal  lies  to  the 
general  term  of  this  court  from  the  general  term  of  the  marine 
court  in  landlord  and  tenant  proceedings. 

The  next  question  to  be  considered  is,  whether  such  pro- 
ceedings may  be  instituted  for  a  violation  of  the  provisions 
of  section  1  of  chapter  583  of  the  Laws  of  1873,  where  such 
violation  has  ceased  before  the  application  is  made.  Section 
1  of  chapter  583  of  the  Laws  of  1873  provides  as  follows : 
"  "Whenever  the  lessee  or  occupant  other  than  the  owner  of 
any  building  or  premises  shall  use  or  occupy  the  same  or  any 
part  thereof  for  any  illegal  trade,  manufacture  or  other  busi- 
ness, the  lease  or  agreement  for  the  letting  or  occupancy  of 
such  building  or  premises  shall  thereupon  become  void,  and 
the  landlord  of  such  lessee  or  occupant  may  enter  upon  the 
premises  so  let  or  occupied,  and  shall  have  the  same  remedies 
to  recover  possession  thereof  as  are  given  by  law  in  the  case 
of  a  tenant  holding  over  after  the  expiration  of  his-  lease." 

The  last  clause  of  this  section,  "  and  shall  have  the  same 
remedies  to  recover  possession  thereof  as  are  given  by  law  in 
the  case  of  a  tenant  holding  over  after  the  expiration  of  his 
lease,"  is  expressly  repealed  by  chapter  245  of  the  Laws  of 
1880.  So  far,  then,  as  the  provisions  of  the  Laws  of  1873; 
are  concerned,  in  the  cases  in  section  1  of  said  chapter  583, 
the  lease  is  declared  void,  and  the  landlord  has  a  right  to 
re-enter,  which  he  may  do  by  his  action  of  ejectment  at  law ; 
and  this  is  the  only  remedy  which  he  has  to  enforce  his  right 
of  re-entry  under  the  section  in  question.  Section  2231  of 
the  Code  of  Civil  Procedure  states  the  cases  in  which  sum- 
mary  proceedings  for  the  possession  of  lands  may  be  insti- 
tuted; and  the  fourth  subdivision  provides  that  a  tenant 
may  be  removed  where  the  demised  premises  or  any  part 
thereof  are  used  or  occupied  as  a  bawdy-house  or  a  house  of 
VOL.  LXIII  37 
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assignation  for  lewd  persons,  or  for  any  illegal  trade  or  manu- 
facture or  other  illegal  business. 

The  fact  that  the  last  clause  of  section  1  of  chapter  583  of 
the  Laws  of  1873  was  repealed  in  connection  with  the  passage 
of  the  section  in  question  is  significant,  because  by  the  Laws 
of  1 873  summary  proceedings  might  be  instituted  at  any  time 
after  the  violation  of  the  provisions  of  those  laws.  By  section 
2231  of  the  Code  of  Civil  Procedure,  if  the  violation  of  the 
law  has  ceased  prior  to  the  application  for  the  warrant  no 
proceedings  for  the  summary  removal  of  the  tenant  can  be 
taken,  but  the  landlord  is  remitted  to  his  action  for  ejectment 
to  obtain  possession  of  the  premises  in  case  the  lease  has  been 
voided  by  the  action  of  the  tenant ;  and  there  seems  to  be  a 
good  reason  for  this  distinction,  because  the  landlord,  if  he 
wishes  to  avail  himself  of  summary  proceedings,  must  act  at 
once  ;  and  if  he  does  not  act  at  once  he  cannot  avail  himself 
of  those  proceedings  but  must  proceed  in  the  more  orderly 
way  by  an  action  for  ejectment. 

This  seems  to  have  been  clearly  the  intention  of  the  legis 
lature  in  framing  the  acts  in  question,  and  the  change  of 
phraseology  and  the  change  of  rights  thereunder  cannot  have 
been  the  result  of  mere  accident.  It  seems  to  be,  therefore, 
reasonably  clear  that  although  the  landlord  has  his  action  of 
ejectment  for  a  violation  of  section  1  of  chapter  583  of  the 
Laws  of  1873,  he  cannot  avail  himself  of  the  provisions  of 
the  Code  in  reference  to  summary  proceedings  unless  he  acts 
while  the  premises  are  being  used  or  occupied  for  the  illegal 
business  complained  of. 

"We  are  of  the  opinion,  therefore,  that  the  construction  of 
the  statute  given  by  the  general  term  of  the  marine  court  was 
correct  and  that  the  judgment  of  reversal  appealed  from  must 
be  affirmed,  with  costs. 

C.  P.  DALY,  C.  J.,  and  BEACH,  J.,  concur. 
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SUPKEME  COUKT. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE  NEW 
YORK,  LAKE  ERIE  AND  WESTERN  AND  THE  NEW  YORK 
CENTRAL  AND  HUDSON  KIVER  RAILWAY  COMPANIES. 

Railroads — Mandamus  will  not  issue  on  the  application  of  the  attorney 
general  to  compel  a  common  carrier  to  discharge  his  duties  as  such. 

The  neglect  or  refusal  of  a  railroad  corporation  to  receive  and  transport 
freight  tendered  to  it  by  citizens  of  this  state,  is  a  private  wrong  for 
which  the  citizen  is  entitled  to  recover  in  an  action  at  law  such  damages 
as  he  has  sustained.  It  is  not  such  a  public  wrong  as  will  authorize  the 
issuing  of  the  writ  of  mandamus. 

The  writ  of  mandamus  is  a  high  prerogative  writ  which  will  only  issue  to 
compel  the  performance  of  a  duty  that  is  clear  and  distinct.  It  will 
not  issue  in  dubious  and  doubtful  cases.  It  will  only  issue  where  there 
is  no  adequate  or  complete  remedy  at  law. 

Special  Term,  July,  1882. 

RETURN  of  an  order  to  show  cause  why  a  peremptory  writ 
of  mandamus  should  not  issue  to  compel  the  corporation  to 
exercise  its  franchises,  and  to  receive  and  transport  freight 
upon  such  terms  as  are  reasonable  and  usual,  and  to  perform 
its  duties  as  a  common  carrier,  &c.  The  respondent  moves  to 
quash. 

Leslie  W.  Russell^  attorney-general. 

E.  J.  James,  Simon  /Sterne  and  Daniel  O.  Thompson,  for 
the  people. 

W.  D.  Shipman  and  Roscoe  Conkling,  for  respondent. 

HAIGHT,  J.  —  The  petition  upon  which  the  peremptory 
writ  of  mandamus  is  sought,  in  substance  alleges  that  the 
respondent  is  a  railroad  corporation  existing  under  the  laws 
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of  the  state,  and  is  subject  to  all  the  duties  and  obligations 
imposed  by  law  upon  railroad  corporations.  That  the  corpo- 
ration is  a  common  carrier  of  freight  and  passengers.  That 
since  about  the  16th  of  June,  1882,  it  has  substantially  refused 
to  discharge  its  duties  as  a  common  carrier,  and  has,  to  a  mate- 
rial degree,  suspended  the  exercise  of  its  franchises  by  refus- 
ing to  take  freight  which  has  been  offered  at  its  station  in  the 
city  of  New  York  for  transportation.  That  it  has  refused  to 
accept  and  transport  the  greater  part  of  the  outgoing,  and  to 
deliver  the  incoming  freight,  the  property  of  the  merchants 
doing  business  in  such  city.  That  it  has  neglected  and  refused 
to  furnish  sufficient  and  adequate  transportation  for  the  goods 
of  such  merchants,  whereby  great  loss  and  damage  has  accrued 
to  the  people  of  the  state,  for  which  there  is  no  adequate 
remedy  in  damages.  That  the  trade  and  commerce  of  the 
city  of  New  York  is  greatly  injured  by  reason  of  the  failure 
of  such  corporation  to  transport  such  goods  and  property. 
That  the  reasons  for  the  refusal  of  such  corporation  to  accept, 
transport  and  deliver  freight  and  property,  is  that  the  persons 
heretofore  in  their  employ  handling  freight  refused  to  perform 
their  work  unless  an  advance  of  three  cents  per  hour  over  the 
wages  that  they  have  heretofore  received  shall  be  paid  them 
by  the  respondent. 

Some  of  the  questions  presented  upon  this  application  are 
new  and  of  vast  importance.  The  conflicts  that  from  time  to 
time  arise  between  capital  and  labor  present  the  most  serious 
and  difficult  problem  that  the  government  at  the  present  day 
has  to  solve.  It  is  the  duty  of  the  court  to  guard  and  protect 
to  the  uttermost  every  right  of  the  poor  man  who  is  compelled 
to  support  himself  and  family  by  manual  labor ;  and  when  an 
opportunity  presents,  and  in  a  proper  case,  this  court  will  not 
be  slow  to  act  in  his  behalf.  But  in  this  proceeding  it  is 
powerless  to  aid  him.  The  court  has  not  the  power  to  pre- 
scribe a  scale  of  wages.  It  has  not  the  power  to  say  that  he 
shall  work  for  one  dollar  and  seventy  cents  per  day,  or  that 
his  employer  shall  pay  him  two  dollars  per  day.  Hitherto  the 
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amount  of  wages  to  be  paid  has  been  left  to  the  parties  to 
determine  by  contract,  express  or  implied.  If  the  power 
exists  at  all  to  change  the  law  in  this  regard,  such  power  rests 
in  the  legislative  and  not  in  the  judicial  branch  of  the 
government. 

The  questions  presented  upon  the  motion  to  quash  the  pro- 
ceedings are  purely  legal  and  do  not  involve  the  merits.  The 
first  question  presented  is :  Will  the  writ  of  mandamus  issue 
on  the  application  of  the  attorney-general  to  compel  a  common 
carrier  to  discharge  his  duties  as  such  ? 

A  franchise  is  a  grant  of  a  right  or  privilege  to  an  individual 
or  individuals,  or  a  corporation,  by  the  government  or 
sovereign  power.  The  right  to  maintain  highways,  ferries 
and  bridges  to  facilitate  communication  between  different 
parts  of  the  state,  rests  in  the  government  or  sovereign  power. 
And  those  rights  can  be  exercised  by  others  only  under  grant 
or  authority  of  the  state. 

'  The  state  has  conferred  upon  the  respondent  the  right  to 
build,  maintain  and  operate  a  railroad  for  public  use  in  the 
conveyance  of  persons  and  property  for  hire.  It  has  also 
conferred  upon  it  the  right  of  eminent  domain.  The  right 
to  construct  a  road  from  and  to  the  place  or  places  named  in 
the  charter,  the  maintaining  and  operating  of  it  for  the  public 
use,  pertains  to  the  government,  and  the  government  is  there- 
fore interested  in  and  has  the  power,  through  its  attorney- 
general,  to  compel  the  exercise  of  the  franchises  so  conferred 
upon  the  respondent  by  the  writ  of  mandamus.  It  has 
accordingly  been  held  that  the  writ  of  mandamus  will  issue 
to  compel  a  railroad  corporation  to  operate  the  whole  road  as 
one  continuous  line  (P.  R.  E.  Co.  agt.  Hall,  91  U.  S.,  243) ; 
to  compel  the  running  of  passenger  trains  to  the  terminus  of 
the  road  (Slate  agt.  Hartford  and  N.  H.  R.  R.  Co.,  29  Conn., 
538) ;  to  compel  a  corporation  to  deliver  grain  at  an  elevator 
standing  upon  the  line  of  the  road  consigned  to  it  in  bulk 
(Chicago,  &c.,  R.  R.  Co.  agt.  The  People,  58  III.,  365) ;  to 
compel  it  to  run  daily  trains  (1  P.  &  £.,  New  Brunswick, 
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367) ;  to  compel  the  replacement  of  a  track  taken  up  in  viola- 
tion of  its  charter  (King  agt.  S&vem  R.  R.  Co.,  2  Bar.  <& 
Aid.,  344) ;  to  compel  it  to  construct  its  road  across  streams  so 
as  not  to  interfere  with  navigation  (State  agt.  Northern  JR.  R. 
Co.,  9  Ritch,  247) ;  to  compel  it  to  build  a  bridge  {People  agt. 
B.  and  A.  R.  R.  Co.,  70  N.  Y.,  569). 

It  is  contended,  however,  that  whilst  the  writ  will  issue  to 
compel  the  exercise  and  discharge  of  those  duties  which  belong 
to  the  state  or  government,  and  which  are  conferred  upon  the 
respondent  by  the  state,  that  it  will  not  issue  to  compel  a  com- 
mon carrier  to  discharge  his  duty  as  such. 

One  of  the  duties  imposed  by  law  upon  railroad  corporations 
is  that  ol  common  carrier.  The  statute  provides  "  that  every 
such  corporation  shall  start  and  run  their  cars  for  the  transpor- 
tation of  passengers  and  property  at  regular  times  to  be  fixed 
by  public  notice,  and  shall  furnish  sufficient  accommodation 
for  the  transportation  of  all  such  passengers  and  property  as 
shall,  within  a  reasonable  time  previous  thereto,  be  offered 
for  transportation. 

The  right  to  become  a  common  carrier  of  passengers  and 
property  for  hire,  does  not  pertain  to  or  emanate  from  the 
government.  Every  citizen,  without  grant  or  license,  has  the 
right  to  carry  persons  or  property  from  point  to  point  within 
the  estate,  upon  such  terms  or  for  such  compensation  as  shall 
be  agreed  upon.  The  liability  of  a  common  carrier  of  property, 
is  that  of  insurer  of  the  property,  except  in  cases  of  loss  or 
destruction  by  the  act  of  God  or  public  enemies.  Ample 
and  complete  remedies  are  provided  for  the  recovery  of  all 
damages  that  the  shipper  or  consignee  may  sustain  through 
the  fault  or  negligence  of  the  common  carrier.  In  the  case 
of  The  People  agt.  Smquehanna  R.  R.  Co.  (57  N.  Y.,  161), 
the  court  of  appeals  said :  "  The  people  of  this  state  have  no 
general  power  to  invoke  the  action  of  the  courts  of  justice  by 
suits  in  their  name  of  sovereignty  for  the  redress  of  civil 
wrong  sustained  by  some  citizens  at  the  hands  of  others. 
When  the  people  come  into  court  as  plaintiffs  in  a  civil  action, 
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they  must  come  upon  their  own  rights  for  the  relief  to  which 
they  themselves  are  entitled.  It  is  not  enough  for  the  people 
to  show  that  wrong  has  been  done  to  some  one.  The  wrong 
must  appear  to  be  done  to  the  people  in  order  to  support  an 
action  by  the  people  for  redress." 

It  has  been  also  held  that  the  neglect  or  refusal  of  a  com- 
mon carrier  to  transport  or  deliver  freight  according  to  the 
law  governing  the  duties  of  such  carrier,  is  a  private  wrong  to 
the  particular  shipper  or  consignee  concerned,  and  redressi- 
ble  by  suit  at  the  instance  of  such  shipper  or  consignee,  and 
that  it  is  not  such  a  public  wrong  as  will  authorize  a  suit  by 
and  on  the  part  of  the  state  {People  agt.  Minor,  2  Lans.,  396). 

Morawetz  on  Private  Corporations,  at  section  496,  says : 
"  The  duties  which  devolve  upon  railroad  companies  by  reason 
of  the  exercise  of  powers  conferred  by  the  government  for 
public  purposes  must  not  be  confounded  with  their  obligations 
as  common  carriers  for  hire.  A  railroad  company  is  under 
obligations  to  the  public  to  operate  its  line  of  road,  because 
the  road  was  constructed  with  the  public  aid  for  a  public  pur- 
pose. The  usual  duties  of  a  common  carrier  then  attach  by 
virtue  of  the  employment  in  which  the  company  is  engaged. 
If  the  company  neglects  to  operate  the  road  which  it  has 
built,  this  is  an  injury  to  the  public  in  general,  and  redress 
can  be  obtained  only  through  the  state  by  writ  of  mandamus. 
But  the  duties  of  a  railroad  company  as  a  common  carrier 
for  hire  may  be  enforced  by  any  person  injured,  through  the 
usual  remedy  by  action  for  damages  (See,  also,  sees.  486  and 
487;  also  expa/rte  Bobbins,  7  Bowling's  Rep.,  566). 

The  case  of  The  People  ex  rel.  Ohlen  agt.  The  Respond- 
ent's Corporation  (reported  in  22  Hun,  533)  was  decided 
by  the  general  term  of  this  department.  An  alternative 
writ  of  mandamus  had  been  issued  upon  the  application  of 
the  attorney-general  on  the  relation  of  Ohlen,  to  require  the 
defendant  to  receive  and  carry  crude  oil  for  the  relator  on  its 
tank  cars,  from  a  place  called  Carrollton  to  a  place  called 
Weehawken  Docks,  on  the  defendant's  road ;  and  the  usual 
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compensation  for  such  transportation  was  tendered  to  the 
defendant's  company.  The  alternative  writ  was  quashed  at 
special  term,  and  on  appeal  it  was  held  that  the  railroad 
company  wrongfully  refused  to  receive  and  transport  the  oil 
tendered  to  it,  but  that  the  remedy  of  the  party  aggrieved 
was  by  an  action  at  law.  That  such  remedy  was  appropriate 
and  adequate,  and  that  a  mandamus  compelling  this  company 
to  receive  and  transport  such  oil  should  not  be  granted.  This 
decision  establishes  the  law,  upon  the  question  considered,  in 
this  department,  and  this  court  is  bound  by  it. 

If  a  mandamus  cannot  issue  upon  the  application  of  the 
attorney-general  on  the  relation  of  the  party  aggrieved,  to 
compel  the  respondent  to  carry  his  freight,  how  can  it  issue 
on  the  application  of  the  attorney-general  alone  ? 

From  my  examination  of  the  authorities  bearing  upon  the 
question,  I  have  come  to  the  conclusion,  that  the  neglect  or 
refusal  of  a  railroad  corporation,  to  receive  and  transport 
freight  tendered  to  it,  by  citizens  of  the  state  is  a  private 
wrong  for  which  the  citizen  is  entitled  to  recover  in  an  action 
at  law  such  damages  as  he  has  sustained.  That  it  is  not  such 
a  public  wrong  as  will  authorize  the  issuing  of  the  writ  of 
mandamas.  The  writ  of  mandamus  is  a  high  prerogative 
writ  which  will  only  issue  to  compel  the  performance  of  a 
duty  that  is  clear  and  distinct.  It  will  not  issue  in  dubious  or 
doubtful  cases.  It  will  only  issue  when  there  is  no  adequate 
or  complete  remedy  at  law. 

There  is  still  another  reason  why  the  writ  asked  for  cannot 
be  granted.  The  order  to  show  cause  asks  that  the  respond- 
ent's corporation  be  required  to  forthwith  resume  the  dis- 
charge of  its  duties  as  a  common  carrier,  and  also  forthwith 
resume  the  exercise  of  its  franchises  by  promptly  receiving, 
transporting  and  delivering  all  freight  and  other  property  as 
may  be  offered  to  or  hereafter  received  by  such  company,  &c. 

Section  28  of  the  General  Railroad  Act,  as  amended  by 
chapter  133  of  Laws  of  1880,  provides  that  every  corporation 
formed  under  this  act  shall  have  power  "  to  regulate  the  time 


NEW  YORK  PRACTICE  REPORTS.  297 

The  People  agt.  N.  Y.,  L.  E.  and  W.  and  N.  Y.  C.  and  H.  R.  R.  Cos. 

and  manner  in  which  passengers  and  property  shall  be  trans- 
ported." Under  this  statute  a  discretion  is  given  to  the  cor- 
poration to  regulate  the  time  and  manner  for  transporting  the 
property  that  shall  be  tendered  to  it.  Doubtless  this  discretion 
must  be  exercised  reasonably,  and  so  as  not  to  cause  damage 
to  shippers  or  consignees.  This  discretion  seems  to  be  neces- 
sary. Many  kinds  of  property  are  presented  for  transporta- 
tion. Some  have  to  be  transported  with  great  dispatch,  as  in 
the  case  of  live  stock,  fruits,  vegetables  and  articles  of  a 
perishable  nature.  Imperishable  freight  must  of  necessity 
give  way  to  perishable  articles.  Again,  large  and  unusual 
quantities  of  freight  oft  times  are  presented  in  a  single  day 
without  notice  to  the  corporation.  Reasonable  time  must, 
therefore,  be  given  to  enable  the  company  to  get  its  cars  to 
the  place  of  delivery  and  transport  the  same. 

The  writ  of  mandamus,  when  it  is  issued,  must  clearly  and 
distinctly  state  the  acts  or  duties  which  are  by  it  commanded 
to  be  performed,  so  that  the  party  to  whom  it  is  addressed 
may  distinctly  understand  what  he  is  to  do.  If  he  fails  or 
neglects  to  perform,  an  attachment  will  issue  against  him,  to 
the  end  that  he  may  be  adjudged  in  contempt  of  the  process 
of  the  court.  It  is  not  in  the  power  of  the  court  to  look  into 
the  future  and  determine  the  kinds  and  quantities  of  freight 
that  will  be  hereafter  presented  for  transportation,  and  by  an 
order  specify  how  and  in  what  manner  the  same  shall  be 
carried,  or  what  kinds  shall  take  preference. 

The  motion  to  quash  must  be  granted. 
VOL.  XLIII        38 
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K  Y.  COMMON  PLEAS. 
JOHN  A.  DINKEL  agt.  HENRY  WEHLE. 

Liability  of  attorney  for  referee's  fees — what  is  payment  of  them  —  accord 
and  satisfaction  —  removal  to  common  pleas — when  too  late  to  make  such 
motion. 

Where  the  doubtful  responsibility  of  the  client  is  discussed,  and  the  per- 
sonal obligation  of  the  attorney  taken  for  referee's  fees,  he  is  liable  for 
their  payment,  and  payment  of  them  must  be  absolute  and  unconditional. 

A  stipulation  exacted  from  the  referee  to  repay  them  to  the  attorney  in 
case  of  the  reversal  of  an  order  for  commitment  of  his  client  for  con- 
tempt of  court  in  refusing  to  pay  the  fees,  and  their  payment,  so  that 
the  client  should  be  discharged  from  imprisonment;  the  reversal  of  the 
order  and  the  settlement  of  an  action  brought  by  the  attorney  against 
the  referee  upon  the  stipulation  to  recover  back  the  fees,  is  not  payment 
of  the  referee's  fees,  and  there  is  no  accord  and  satisfaction  between  the 
parties. 

After  an  adjournment  had  at  defendant's  request,  it  is  too  late  to  remove 
a  cause  from  a  district  court  to  the  court  of  common  pleas. 

General  Term,  November,  1881. 

APPEAL  from  the  judgment  of  the  justice,  GEORGE  W. 
PARKER,  of  the  district  court  in  the  city  of  New  York  for 
the  third  judicial  district,  in  favor  of  the  plaintiff,  for  the 
sum  of  $119.49. 

The  plaintiff  was  appointed  referee  in  the  case  of  Fischer 
agt.  Raab,  by  order  of  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  dated  September  17,  1878. 

The  defendant  was  the  attorney  of  Mr.  Fischer,  and  had 
applied  for  the  reference  on  the  argument  of  a  motion  to 
continue  an  injunction,  because  he  was  met  by  a  number  of 
affidavits  in  opposition ;  the  order  of  reference,  therefore, 
provided  that  he  was  to  pay  the  expense  of  the  reference, 
unless  Mr.  Raab  and  others  should  testify  before  the  referee 
that  they  did  not  make,  for  the  purpose  of  their  said  affida- 
vits, the  statement  that  Mr.  Fischer  made  a  certain  motion 
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in  the  society  of  which  he  was  a  member.  It  turned  out  that 
Mr.  Kaab  and  the  others  had  understandingly  made  the  affi- 
davits presented  on  the  motion.  After  a  most  bitter  contest, 
the  referee  found  against  Mr.  Fischer,  who  then  paid  no 
attention  to  the  report  or  the  payment  of  the  referee's  fees, 
and  commenced  to  press  his  action  for  trial,  entirely  regard- 
less of  the  trouble  he  had  caused.  The  court  ordered  Mr. 
Fischer  to  pay  the  referee's  fees,  amounting  to  $130,  and  for 
refusing  to  do  so  a  commitment  was  issued,  and  he  was  incar- 
cerated in  jail  (See  Fischer  agt.  Radb,  56  How.  Pr.  Hep., 
218.) 

"While  there  the  defendant,  his  attorney,  moved  for  a  stay 
of  proceedings  pending  his  appeal  from  the  order  of  commit- 
ment, as  to  which  judge  J.  F.  DALY,  in  his  opinion  dated 
December  17,  18T8,  said  that  Mr.  Fischer  was  nqt  entitled  to 
a  stay  of  proceedings  on  his  conviction  of  contempt,  except 
on  payment  of  the  amount  it  has  been  decided  he  should  pay. 
"  I  will  grant  the  stay  upon  condition  that  plaintiff  pay  the 
referee's  fees  to  judge  DINKEL,  the  referee  taking  the  stipula- 
tion of  the  latter  to  repay  the  same,  if  it  should  be  hereafter 
determined  by  this  court  that  the  plaintiff  was  not  bound 
under  the  order  of  September  17,  1878,  to  pay  such  fees." 
This  order  was  the  order  of  reference ;  the  order  of  commit- 
ment was  dated  December  4,  1878.  December  18,  1878,  the 
day  after  the  filing  of  this  opinion,  the  defendant  went  to 
plaintiff  and  told  him  that  judge  JOSEPH  F.  DALY  had  con- 
sented to  discharge  his  client  from  imprisonment  upon  his, 
said  defendant,  paying  respondent  his  fees,  but  that  judge 
DALY  had  also  told  him  that  respondent  ought  to  sign  a  stipu- 
lation that  in  the  event  that  the  order  committing  his  client 
for  contempt  of  court,  in  refusing  to  pay  the  fees,  should  be 
reversed  on  appeal,  the  respondent  should  refund  him  his 
$130.  The  plaintiff  not  knowing  of  judge  DALY'S  real  deci. 
sion,  told  defendant  if  that  was  so  he  would  sign  the  stipula- 
tion, and  did  so,  reciting  that  in  the  event  that  the  order  of 
commitment  made  December  4,  1878,  adjudicating  Mr. 
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Fischer  guilty  of  contempt,  was  reversed,  he  would  pay  back 
the  $130  referee's  fees. 

Judge  DALY  had  required  no  such  stipulation,  and  when 
the  defendant  came  before  him  to  seek  his  client's  release, 
upon  the  claim  that  the  referee's  fees  had  been  paid, 
and  he  learned  of  the  stipulation  from  Mr.  Raab's  attorneys, 
he  refused  to  release  the  prisoner  unless  this  fraudulent  stipu- 
lation was  returned  and  the  correct  one  taken.  The  plaintiff 
tendered  the  correct  stipulation  and  defendant  refused  to 
receive  it  and  to  give  back  the  other.  The  court  of  common 
pleas  affirmed  the  order  of  commitment  of  December  4, 1878 
(See  Fischer  agt.  Raab,  58  How.  Pr.,  221).  but  the  court  of 
appeals  reversed  it  (see  81  N.  I7".,  235) ;  and  a  criticism  of 
this  case  is  given  in  Geib  agt.  Topping  (83  N.  Y.,  47.) 

No  appeal  was  ever  taken  from  the  order  of  reference  of 
September  17,  1878 ;  and  that  order  never  was  reversed  by 
the  court  of  common  pleas,  or  court  of  appeals,  and  it  never 
was  questioned.  The  referee's  report  was  confirmed,  and  the 
order  of  confirmation  never  appealed  from.  Upon  the  rever- 
sal of  the  order  of  commitment  defendant  commenced  an 
action  in  the  supreme  court  upon  the  fraudulent  stipulation, 
to  recover  back  the  $130  referee's  fees,  paid  to  the  plaintiff. 

The  answer  of  the  plaintiff  set  up  the  fraud  of  the  defend- 
ant in  procuring  the  same,  and  that  said  stipulation  was 
fraudulent  and  void.  The  plaintiff  being  sick  in  bed  and 
defendant  worrying  him  with  the  supreme  court  suit,  and 
knowing  that  even  if  he  was  successful,  he  would  be  taken  to 
the  court  of  appeals  and  would  have  to  pay  counsel  $100  to 
argue  the  case,  and  doubting  the  pecuniary  responsibility  of 
the  defendant,  he  thought  the  best  way  to  settle  that  suit,  the 
supreme  court  suit,  and  he  paid  defendant  $100  in  full  settle- 
ment of  the  above  entitled  action,  and  an  order  of  discon- 
tinuance was  entered.  The  plaintiff  then  brought  an  action 
in  the  third  district  court  to  recover  his  referee's  fees,  under 
a  verbal  promise  and  a  writing  to  pay  them.  He  claimed 
only  $99.99  without  interest,  to  prevent  a  removal  of  the 
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action  to  the  court  of  common  pleas  for  trial,  so  that  the  liti- 
gation would  be  speedily  ended,  and  the  appeal,  if  possible, 
limited  to  that  court.  The  answer  was  a  general  denial,  and 
an  adjournment  was  had  at  request  of  defendant  to  March  11, 
1881,  on  which  day  defendant  moved  to  fix  the  amount  of 
the  undertaking  to  remove  the  action,  on  the  ground  that  the 
summons  claimed  interest  from  the  day  of  18  . 

The  motion  was  denied.  The  plaintiff  then  proved  by  three 
witnesses  that  before  proceeding  with  the  reference,  he  learned 
the  parties  were  poor,  and  upon  the  promise  and  credit  of  the 
respective  attorneys,  whoever  lost,  to  pay  the  fees,  he  proceeded 
and  earned  the  fees. 

Defendant  did  not  deny  the  promise,  and  called  no  wit- 
nesses, but  contended  that  there  had  been  payment  and  an 
accord  and  satisfaction  as  to  the  referee's  fees. 

The  justice,  gave  a  judgment  for  the  plaintiff,  and  defendant 
appealed  to  the  general  term  of  the  court  of  common  pleas. 

Algernon  S.  Sullivan,  for  the  defendant,  appellant,  and 
Henry  Wehle,  in  person,  made  and  argued  the  following 
points : 

I.  The  plaintiff   had   no  cause  of   action  of   any  kind. 
Assuming  even  that  a  promise,  oral  or  written,  can  be  claimed 
to  have  been  established,  the  fact  is  conclusively  shown,  that 
defendant  paid  the  entire  amount  of  plaintiff's  bill.     What- 
ever may  have  been  the  promises  annexed  to  the  receipt, 
however  those  promises  may  have  been  obtained,  the  fact  is 
indisputable  that  plaintiff  received  defendant's  check  for  $130 
and  collected  that  check  from  the  bank. 

II.  The  plaintiff  has  not  shown  that  he  returned  to  Mr. 
Wehle  the  amount  thus  paid  or  any  part  thereof,  but  suppose 
he  had  done  so  he  could  not  maintain  an  action  for  such  an 
amount  voluntarily  paid  by  him,  nor  is   this  an  action  to 
recover  money  paid  by  plaintiff,  it  is  a  suit  for  "  referee's  fees  " 
which  the  plaintiff  has  collected  and  received  as  admitted  by 
him  upon  the  trial  and  in  the  receipt. 
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III.  The  plaintiff  has  failed  to  show  any  promise  on  the 
part  of  defendant,  because  no  assertion  of  it  was  made  upon 
any  occasion,  before  this  suit  was  brought. 

IV.  The  pretense  that  he  was  induced  by  a  misrepresenta- 
tion to  sign  tne  stipulation  is  insincere.     If  he  had  been  led 
to  make  an  agreement  through  fraud,  he  had   a  right  to 
impeach  it  for  fraud  or  misstatement,  but  then  he  was  bound 
to  repudiate  it  promptly  and  return  the  consideration  received 
by  him,  but  plaintiff  did  not  do  this,  he  cried  fraud,  mis- 
representation, but  refused  to  part  with  the  money,  which 
was  paid  to  him  upon  the  agreement,  which  he  assailed  and 
wished  to  repudiate. 

Y.  The  settlement  of  the  supreme  court  suit  was  a  com- 
plete accord  and  satisfaction  of  the  defendant's  claim  against 
the  plaintiff,  of  course  the  right  of  plaintiff  to  the  money 
which  he  paid  to  defendant  upon  that  settlement  was  com- 
pletely barred  by  the  settlement. 

George  F.  Lcmgbein  for  the  plaintiff,  made  and  argued  the 
following  points : 

I.  The  return  day  of  summons  was  the  5th  day  of  March, 
1881,  on  which  day  it  was  adjourned  at  defendant's  request 
to  March  11,  1881,  for  trial,  after  this  the  defendant  could 
not  remove  the  case,  because  the  statute  requires  that  the 
application  for  removal  must  be  made  before  an  adjournment 
has  been  had  at  the  defendant's  request  (Sec.  3216,  Code). 

II.  There  was  no  accord  and  satisfaction  for  the  referee's 
fees  which  were  due  from  the  defendant  to  plaintiff.     First. 
The  stipulation  to  pay  back  the  referee's  fees  was  obtained 
by  fraud.     The  decision  of  judge  DALY  required  a  stipula- 
tion to  pay  back  the  fees,  if  the  order  of  reference  was 
reversed  by  this  court,  the  court  of  common  pleas,  not  the 
court  of  appeals.     The  court  of  common  pleas  affirmed  the 
order  of  commitment,  and  no  court  ever  reversed  the  order 
of  reference.     Second.  The  reversal  of  the  order  of  commit- 
ment did  not  concern  the  question  whether  the  referee's  fees 
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were  due  this  plaintiff  or  not.  Third.  The  stipulation  was  to 
pay  back  the  fees,  not  to  relinquish  his  right  to  recover  them 
ultimately.  The  court  of  appeals  simply  decided  that  the 
commitment  was  not  the  mode  to  collect  referee's  fees ;  it 
did  not  preclude  his  right  to  receive  or  collect  them  in  any 
other  manner.  Fourth.  The  supreme  court  action  being 
based  upon  the  fraudulent  stipulation,  the  settlement  of  that 
action  merely  settled  the  issue  in  it,  whether  that  stipulation 
was  fraudulently  obtained  or  not ;  it  did  not  settle  the  referee's 
fees.  It  at  most  settled  that  plaintiff  could  not  hold  or  retain 
them  under  that  stipulation,  as  they  had  been  paid  condition- 
ally, but  it  did  not  settle  that  plaintiff  was  not  to  receive  or 
be  paid  his  referee's  fees  at  all.  It  was  an  accord  and  satis- 
faction as  to  that  stipulation  ;  defendant  could  not  sue  on  it 
again.  The  accord  and  satisfaction  was  as  to  that  stipulation, 
the  action  thereon,  and  the  defense  of  fraud  thereon,  and  not 
as  to  the  referee's  fees.  The  referee's  fees  were  left  due  and 
unpaid,  and  plaintiff  was  left  to  his  original  claim  and  remedy 
to  get  his  referee's  fees.  There  was  no  issue  or  question  as  to 
the  liability  for  referee's  fees  in  the  supreme  court  action,  and 
therefore  that  question  was  not  settled  by  the  settlement  and 
discontinuance  of  that  action.  None  of  the  papers  on  that 
settlement  refer  to  or  mention  that  the  $100  referee's  fees 
repaid  was  in  settlement  of  the  referee's  fees  due  to  plaintiff. 
This  would  have  been  nonsense. 

III.  The  plaintiff  was  entitled  to  an  absolute,  unconditional, 
irrevocable  payment  of  the  referee's  fees,  and  this  was  never 
made.  He  received  the  referee's  fees  conditionally,  under  a 
stipulation  to  pay  them  back,  if  the  event,  the  condition 
happened ;  it  did  happen  and  he  paid  them  back  —  ergo,  he 
has  not  been  paid  his  referee's  fees.  The  defendant  is  labor- 
ing under  a  syllogism.  1.  The  plaintiff  has  been  paid  his 
referee's  fees  upon  condition,  under  a  stipulation,  to  pay  them 
back  ?  Yes.  2.  The  condition  happened,  and  he  paid  them 
back  ?  Yes.  3.  Consequently  he  has  been  paid  his  referee's 
fees ;  or,  again ;  1st.  The  referee's  fees  were  paid  conditionally 


804  NEW  YORK  PRACTICE  REPORTS. 

Dinkel  agt.  Wehle. 

under  a  stipulation  ?  Yes.  2d.  Under  that  condition  or  stipu- 
lation, I  made  you  pay  them  back  to  me  ?  Yes.  Therefore 
the  referee's  fees  are  paid. 

IV.  The  plaintiff  indisputably  earned  and  is  entitled  to 
payment  of  the  referee's  fees.  He  is  entitled  to  an  absolute, 
unconditional,  irrevocable  payment.  The  payment  he  received 
was  a  conditional  one,  under  a  fraudulent  stipulation,  he  paid 
them  back  upon  the  happening  of  the  condition  under  that 
stipulation,  upon  the  settlement  and  discontinuance  of  an 
action  upon  it.  It  is  an  insult  to  common  sense  to  argue  that 
this  deprived  the  plaintiff  of  the  final,  absolute,  unconditional 
payment  of  his  referee's  fees.  As  a  matter  of  common  sense, 
and  as  a  matter  of  fact,  the  referee's  fees  have  never  been 
paid. 

J.  F.  DALY,  J,  —  The  action  was  brought  by  the  plaintiff, 
who  had  been  appointed  referee  by  the  court  of  common  pleas 
in  the  action  of  Fischer  agt.  Radb  et  aZ.,  to  recover  his  fees 
as  such  referee  on  an  alleged  personal  agreement  of  defend- 
ant, who  was  Fischer's  attorney,  to  pay  them.  The  fees 
amounted  to  $130.  After  they  were  earned  defendant  in 
order  to  procure  the  release  of  his  client,  who  had  been  com- 
mitted by  the  court  of  common  pleas  for  contempt  in  not 
paying  the  said  fees,  offered  the  amount  to  plaintiff  on  condi- 
tion that  the  latter  would  sign  a  stipulation  to  return  the 
money  if  the  order  committing  Fischer  should  be  reversed  on 
appeal.  Plaintiff  took  the  money  on  this  condition  and 
signed  the  stipulation.  The  order  was  reversed  and  this 
defendant  sued  this  plaintiff  in  the  supreme  court  upon  the 
stipulation  to  recover  back  the  $130.  The  answer  set  up 
fraud  in  procuring  the  stipulation,  but  the  suit  was  settled 
before  trial  by  this  plaintiff  retaining  thirty  dollars  and  paying 
over  $100.  The  plaintiff  placed  his  demand  at  ninety-nine 
dollars  and  ninety-nine  cents  to  prevent  a  removal  of  the  cause 
to  this  court  (Code,  sec.  3216) ;  but  as  the  summons  contained, 
in  the  printed  portion  of  the  blank  form  used,  a  demand  of 
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interest,  defendant  claimed  the  whole  demand  to  be  over  $100 
and  insisted  on  his  right  of  removal.  This  right  was  not 
urged,  however,  until  after  an  adjournment  had  on  applica- 
tion. As  to  the  alleged  right  of  removal  the  amended  return 
shows  that  it  was  claimed,  after  an  adjournment  had,  at 
defendant's  request  It  was  then  too  late  (Code,  sec.  3216). 

On  the  question  whether  the  justice  was  justified  in  finding 
a  personal  agreement  on  defendant's  part  to  pay  the  fees,  it 
seems  that  the  evidence  supports  the  findings.  Ordinarily 
the  attorney  would  be  assumed  to  act  as  agent  for  his  client 
in  undertaking  for  the  expenses  of  a  litigation,  but  in  this  case 
it  seems  that  the  doubtful  responsibility  of  the  client  was  dis- 
cussed and  the  personal  obligation  of  the  attorney  given  and 
accepted.  In  arriving  at  the  result  I  do  not  find  any  error, 
nor  does  there  seem  to  be  any  improper  rulings  by  the  justice 
in  the  course  of  the  trial.  Only  two  are  specifically  men- 
tioned in  the  appellant's  brief :  The  first  excluded,  which  was 
manifestly  improper,  as  it  called  for  the  witnesses  conclusion 
as  to  the  effect  of  a  lost  paper  instead  of  calling  for  its  con- 
tents. The  second  admitted  testimony  of  transactions  between 
defendant  and  plaintiff  personally.  Whatever  there  was  in 
this  is  not  pointed  out,  and  I  can  conceive  of  none.  The  main: 
point  in  this  case  is  whether  as  matter  of  law  plaintiff'  was  enti- 
tled to  recover  after  he  had  settled  the  supreme  court  action 
with  defendant  by  retaining  thirty  dollars  and  paying  back 
$100  under  the  stipulation  he  signed  when  defendant  originally 
handed  him  $130.  I  see  nothing  in  any  of  the  transactions 
to  effect  the  claim  upon  which  recovery  has  been  had  here. 
The  proof  having  established  that  defendant  agreed  personally 
to  pay  the  fees  of  the  referee,  he  became  principal  debtor  for 
the  amount.  When  he  tendered  the  $130  to  the  referee,  and 
exacted  a  stipulation  that  it  should  be  returned  in  the  event 
of  the  reversal  of  the  order  committing  his  client,  he  did  not 
pay  his  indebtedness  to  the  referee,  because  payment  must  be 
unconditional.  He  did  not  tender  the  amount  in  order  to> 
discharge  the  indebtedness,  but  simply  in  order  to  obtain  his- 
VOL.  LXII  39 
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client's  release  from  jail,  under  the  decision  of  the  court  oi 
common  pleas  providing  for  payment  of  the  fees  by  Fischer, 
under  a  certain  stipulation.  The  payment  was  therefore  in 
another  right  than  defendant's  own  and  for  another  purpose 
than  to  cancel  his  obligation  to  the  referee,  and  was  collateral 
to  such  obligation  and  the  money  so  received  by  the  referee 
was  in  effect  a  security  for  the  indebtedness  which  might  or 
might  not  become  available  to  him  as  creditor  upon  the  hap- 
pening of  a  certain  contingency.  Had  the  result  established 
the  referee's  right  to  retain  the  $130,  it  would,  it  is  true,  have 
extinguished  the  debt,  as  the  collection  of  collaterals  has 
always  that  effect  pro  tanto,  but  the  condition  of  the  stipula- 
tion operated  to  require  him  to  relinquish  the  fund  or  security 
which  he  did,  except  as  to  thirty  dollars  that  he  was  suffered 
to  retain.  This  thirty  dollars  being  credited  as  it  had  to  be 
on  the  debt,  a  clean  right  of  recovery  for  the  balance  existed. 
As  the  supreme  court  suit  was  brought  by  this  defendant 
against  this  plaintiff  to  recover  back  the  $130  under  the 
stipulation,  and  as  the  issues  therein  related  only  to  the 
validity  of  that  instrument,  the  settlement  and  adjournment 
of  that  litigation  determined  nothing,  except  that  the  referee 
had  the  right  to  retain  thirty  dollars  of  the  collaterals  and  was 
bound  to  surrender  $100  of  the  fund.  This  claim  was  accord- 
ingly reduced  by  the  amount  retained,  and  the  justice  prop- 
erly gave  him  judgment  for  the  balance. 
Judgment  affirmed,  with  costs. 

VAN  HOESEN,  J.,  concurs. 

The  defendant  thereupon  made  a  motion  for  leave  to  appeal 
from  the  affirmance  of  the  judgment,  to  the  court  of  appeals, 
and  Mr.  Henry  Wehle,  in  his  own  behalf,  made  and  argued 
the  following  points : 

I.  Upon  the  question  whether  an  accord  and  satisfaction  is 
not  in  all  cases  binding  upon  both  parties  in  respect  to  the 
claims  which  either  party  may  have  against  the  other,  as  long 
as  they  arise  from  the  identical  transaction,  supposing  there 
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had  been  at  that  time  a  personal  liability  on  the  part  of  the 
defendant  to  pay  the  referee's  fees,  it  was  within  the  province 
of  the  parties  to  agree  upon  whatever  terms  they  chose  of 
discharging  this  liability. 

II.  The  receipt,  with  the  stipulation  appended,  is  of  itself  a 
contract  which  absorbed  whatever  promise  there  may  have 
been  made  before  it,  and  this  agreement  in  writing  contained 
the  only  liability  of  the  parties. 

III.  Plaintiff  elected  to  accept  a  payment  which  by  his  own 
stipulation  he  may  be  required  to  pay,  no  one  compelled  him 
to  accept  such  a  payment  if  he  was  entitled  to  an  absolute 
payment,  but  having  accepted  such  a  payment,  he  is  thereby 
concluded.     He  signed  the  receipt  and  stipulation. 

IV.  Ah1  previous  promises  and  arrangements  were  merged 
into  this  written  agreement.     The  anterior  promise  did  not 
exist  in  force,  and  the  payment  of  the  money  and  the  stipu- 
lation to   return   it  were   merely  collateral   to   the  anterior 
promise.     Such  an  exception  to  the  general  rule  relating  to 
contracts  does  not  exist. 

V.  The  plaintiff's  objection  to  an  order  granting  leave  to 
submit  the  same  to  the  court  of  appeals,  is  entitled  to  no  great 
weight.     By  means  of  his  action  in  settling  one  suit  against 
him  and  commencing  another  suit  for  the  consideration  paid 
him  for  said  settlement,  he  secured  the  transfer  of  a  contro- 
versy from  the  supreme  court  to  a  district  court,  and  then 
reduced  the  amount  by  one  cent  for  the  outspoken  purpose  of 
defeating  defendant's  effort  to  remove  the  cause  to  an  another 
tribunal,   and   to   prevent  defendant  from  appealing  to  the 
court  of  appeals.     It  should  be  only  fair  to  suggest  that  such 
proceedings  generally  arise  from  sinister  motives,  but  whether 
they  arose  in  this  case  from  such  motives  or  not,  it  would  only 
be  just  that  defendant,  who  will  be  amerced  by  a  large  bill  of 
costs,  if  his  appeal  is  not  successful,  should  be  afforded  the 
opportunity  of  presenting  his  grievance  to  the  higher  tribunal 
for  review. 
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George  F.  Langbein  in  opposition  contended  : 

I.  The  origin  of  the  defendant's  promise  to  pay  plaintiffs 
the  referee's  fees,  and  the  transaction  as  to  the  stipulation  and 
the  supreme  court  suit  therein  were  not  identical. 

II.  There  never  was  an  agreement  to  discharge  defendant's 
original  liability  to  pay  the  referee's  fees,  and  the  receipt  with 
the  stipulation  appended  contain  nothing  absorbing  the  original 
promise  and  indebtedness.    The  parties  were  not  treating  as  to  an 
absolute,  irrevocable  payment,  but  as  to  a  conditional  payment. 
The  plaintiff  was  to  receive  the  referee's  fees ;  they  were  not 
absolutely  and  finally  paid  him  as  he  had  a  right  to  have  them. 
There  was  in  fact  and  in  law  no  payment  of  the  referee's  fees. 

III.  Judge  DALY'S  decision  compelled  plaintiff  to  accept 
the  referee's  fees  conditionally  as  to  the  reversal  of  the  order 
of  reference,  or  in  other  words,  in  case  it  was  decided  that 
Mr.  Fischer  was  not  bound  to  pay  them,  the  referee  was  to 
repay  them.     This,  however,  was  not  the  stipulation  which 
defendant  procured  from  plaintiff ;  he  obtained  a  different  one, 
conditioned  on  the  reversal  of  the  order  of  commitment,  with 
which  the  referee  had  nothing  to  do,  and  had  no  concern  in. 

IV.  The  anterior  promise  was  not  merged  in  the  receipt  or 
stipulation.      They    were    different    things.      The    anterior 
promise  was  absolute  as  to  payment ;  the  other  was  condi- 
tional.    There  was  no  merger.     The  greater  could  not  merge 
into  the  lesser.     The  condition  was  not,  that  he  was  to  receive 
no  referee's  fees,  but  merely  that  he  was  to  return  the  money 
he  had  received.     The   repayment    under    the    stipulation 
merely  left  plaintiff  to  get  absolute  payment  of  his  fees  as 
best  he  could,  which  was  by  an  action  at  law. 

Y.  There  is  nothing"  in  this  application  for  leave  to  appeal 
to  the  court  of  appeals,  except  a  fondness  for  the  chances  of 
law  and  litigation. 

VAN  BRUNT  and  BEACH,  JJ.  —  "  There  seems  to  be  no  suf- 
ficient reason  for  allowing  this  case  to  go  to  the  court  of  appeals." 
Motion  denied. 
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COURT  OF  APPEALS. 
JOHN  F.  BRIGGS  et  al.  agt.  THE  CENTRAL  NATIONAL  BANK. 

Bills,  notes  and  checks  —  When  charging  and  crediting  a  check  by  a  bank  con- 
stitutes a  payment,  and  renders  itself  liable  for  the  amount  as  for  a  collec- 
tion effected. 

Where  defendant,  a  New  York  bank,  received  from  one  of  its  customers 
for  collection,  a  check  or  draft  drawn  upon  a  bank  in  New  Jersey, 
which  bank  had  been  for  years  the  collecting  agent  of  defendant  under 
an  arrangement  that  all  collections  made  by  the  drawee  should  be 
credited  to  it  in  a  collection  account  which  was  settled  once  a  week 
(collections  under  this  arrangement  including  paper  drawn  upon  the 
drawee  itself),  and  the  check  in  question  was  charged  to  the  defendant 
in  this  collection  account: 

Held,  That  the  drawee,  under  this  arrangement,  discharged  the  drawer 
and  substituted  itself  as  debtor  to  the  defendant  for  the  amount,  and 
that  the  defendant  must  be  regarded  as  having  accepted  the  responsi- 
bility of  the  drawee  upon  its  credit  in  the  collection  account  as  payment 
of  the  check;  so  that  defendant  is  liable  to  plaintiff  for  the  amount  as 
for  a  collection  effected. 

Decided  June,  1882. 

THIS  case  was  tried  in  the  common  pleas  court,  and  a  ver- 
dict directed  by  judge  VAN  BKUNT. 

On  appeal  to  the  general  term  the  judgment  was  affirmed 
(opinion  of  DALY,  C.  J. ;  VAN  HOESEN  and  J.  F.  DALY,  JJ., 
concurring,  see  61  How.,  250),  where  the  facts  of  the  case 
will  be  found. 

Blumensteil  <&  Hirsch,  for  respondents. 
Alexander  (&  Green,  for  appellants. 

RAPALLO,  J. —  In  the  case  of  Indig.  agt.  City  Bank  (80 
N.  Y.,  100)  it  was  decided  that  where  a  bank  receives  from 
one  of  its  customers,  for  collection,  a  check  or  draft  drawn 


810  NEW  YORK  PRACTICE  REPORTS. 

Briggs  et  al.  agt.  Central  National  Bank. 

upon  another  bank  at  a  distant  place,  and,  for  the  purpose  of 
collecting  the  paper,  sends  it  by  mail  to  the  bank  upon  which 
it  is  drawn,  with  a  request  to  remit  the  amount,  the  collecting 
bank,  by  so  sending  the  paper  to  the  drawee  directly  for  pay- 
ment, does  not  constitute  the  drawee  its  agent  to  receive  the 
proceeds,  and  consequently  does  not  become  guarantor  of  the 
solvency  of  the  drawee ;  and  that  in  such  a  case,  although 
the  drawee  has  funds  of  the  drawer  of  the  paper  and  charges 
it  to  his  account  as  paid,  but  fails  to  pay  over  to  the  collect- 
ing bank,  the  latter  is  not  responsible  to  its  customer  for  the 
amount,  unless  there  has  been  some  negligence.  The  point 
of  the  decision  is  that  the  mere  act  of  presenting  the  paper 
for  payment  by  mail  instead  of  employing  a  messenger  to 
present  it  does  not  constitute  the  drawee  agent  of  the  sender 
to  receive  or  hold  the  proceeds.  That  case  is  sought  to  be 
applied  to  the  present  one,  but  the  distinction  between  the 
cases  is  very  obvious.  The  plaintiff  here,  for  the  purpose  of 
establishing  the  agency  of  the  drawee  for  the  defendant  (the 
collecting  bank),  does  not  rely  upon  the  mere  fact  that  the 
defendant  sent  the  paper  for  payment  direct  to  the  drawee, 
but  proved  that  the  drawee  was  and  had  been,  for  fifteen 
years  back,  the  collecting  agent  of  the  defendant,  under  an 
arrangement  that  all  collections  made  by  the  drawee  for  the 
defendant  should  be  credited  to  it  in  a  collection  account, 
which  was  settled  once  a  week  —  viz. :  every  Tuesday  ;  that 
the  collections  made  under  this  arrangement  embraced  com- 
mercial paper  on  all  banks  and  individuals  in  the  state  of  New 
Jersey,  including,  therefore,  paper  drawn  upon  the  drawee 
itself ;  that  the  check  in  question  was  charged  up  to  the 
account  of  the  drawer  and  credited  by  the  drawee  to  the 
defendant  in  this  collection  account,  and  under  the  arrange- 
ment the  defendant  had  no  right  to  call  upon  the  drawee  for 
a  settlement  of  this  account  until  the  Tuesday  following. 
There  can  be  no  doubt  that  the  drawee  of  the  check  had  the 
right  under  this  arrangement  to  discharge  the  drawer,  and 
substitute  itself  as  debtor  to  the  defendant  for  the  amount, 
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and  that  it  did  so,  and  that  the  defendant  must  be  regarded 
as  having  accepted  the  responsibility  of  the  drawee  upon  its 
credit  in  the  collection  account  as  payment  of  the  check. 

Under  these  circumstances  the  liability  of  the  defendant  to 
the  plaintiff  for  the  amount  as  for  a  collection  effected  is 
beyond  question. 

The  judgment  should  be  affirmed. 

All  concur  except  TRACY,  J.,  absent. 


SUPREME  COURT. 

HENRY  A.  COSTER,  as  substituted  trustee,  &c.,  agt.  CHARLES 
E.  BTJLTER,  executor,  &e.,  and  others. 

WiU — construction  of — In  whom  and  in  what  manner  trust  fund  vests. 

The  testator  gave  a  certain  sum  to  his  executors  in  trust  to  invest  and 
apply  the  income  to  the  use  of  his  son  Daniel  during  his  life.  After  his 
death  one-half  of  said  sum  was  directed  to  be  divided  equally  among 
such  of  the  testator's  children  as  might  then  be  alive,  and  "  the  heirs  or 
legal  representatives  of  any  children  or  child  now  or  then  deceased, 
except  the  heirs  or  representatives  of  said  Daniel,  share  and  share 
alike  "  In  case  Daniel's  wife  should  survive  him  the  other  half  was  to 
be  held  for  her  benefit,  and  upon  her  death  or  remarriage  it  should  be 
equally  divided  among  such  of  the  testator's  children  as  might  then 
be  alive  (except  the  heirs  or  representatives  of  his  son  Daniel),  share 
and  share  alike,  per  stirpes  and  not  per  capita : 

Held,  that  the  trust  fund  in  question,  upon  the  death  of  Daniel,  vested  in 
testator's  then  living  children,  and  the  heirs  or  issue  of  his  deceased 
children,  per  stirpes  and  not  per  capita. 

Special  Term,  June,  1882. 

Coles  Morris,  JBillings  &  Cardoso,  for  plaintiff. 

Joseph    H.    Choaie,    Evarts,   Southmayd  <&   Choate  and 
Benjamin  F.  Kissam,  for  defendants. 

LARREMORE,  J.  — The  main  contention  in  this  action  involves 
an  interpretation  of  the  words  "  heirs  or  legal  representatives  " 
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as  used  in  the  sixth  subdivision  of  the  will  of  John  G.  Coster, 
deceased.  By  it  the  sum  of  $34,000  was  given  to  his  executors 
in  trust,  to  invest  the  same  in  bonds  and  mortgages,  productive 
real  estate,  stocks  or  other  securities,  and  to  apply  the  rent, 
interest  or  income  thereof  to  the  use  of  his  son  Daniel  during 
his  natural  life  for  the  support  of  himself  and  his  family. 
After  his  death  one-half  of  said  sum,  or  the  property  or  secu- 
rities in  which  it  shall  have  been  invested,  was  directed  to  be 
divided  equally  among  such  of  the  testator's  children  as  might 
then  be  alive,  and  "  the  heirs  or  legal  representatives  of  any 
children  or  child  now  or  then  deceased,  except  the  heirs  or 
representatives  of  said  Daniel,  share  and  share  alike." 

In  case  Daniel's  wife  should  survive  him  it  was  further 
directed  that  the  executors  should  invest  and  hold  the  other 
one-half  for  her  benefit,  and  upon  her  death  or  remarriage  the 
same  should  be  divided  equally  among  such  of  the  testa- 
tor's children  as  might  then  be  alive,  and  the  heirs  or  legal 
representatives  of  any  deceased  child  (except  the  heirs  or  repre- 
sentatives of  his  son  Daniel),  share  and  share  alike,  "per  stirpes 
and  not  per  capita" 

This  subdivision  of  the  will  must  be  taken  as  an  entirety 
and  the  context  considered  in  deciding  what  was  the  testator's 
intention.  If  Daniel  had  survived  his  wife  there  can  be  no 
doubt  but  that  the  one-half  of  the  trust  fund  reserved  for  her 
benefit  would  have  been  distributable  per  stirpes.  And  the 
inference  is  strong  in  like  interpretation  as  to  the  estate  that 
vested  upon  her  husband's  death.  The  language  "  share  and 
share  alike  "  must  be  construed  with  reference  to  this  ultimate 
intention.  There  is  no  obvious  reason  for  making  a  different 
distribution  of  each  half  of  the  same  fund.  Children  and 
grandchildren  are  not  in  equal  degrees  of  kinship,  and  the 
language  that  includes  the  latter  in  an  equal  distribution  with 
the  former  must  be  clear  and  unequivocal. 

It  is  evident  that  the  words  "  heirs  or  legal  representatives  " 
were  used  by  the  testator  not  as  words  of  limitation  to  define 
the  nature  and  quantity  of  the  estate  devised  or  bequeathed, 
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but  as  meaning  issue  or  descendents  thereof  (Burtls  agt. 
Doughty,  3  Brad.,  287 ;  Parks  agt.  Parks,  9  Paige,  107 ; 
Hunt  agt.  JLuquen,  5  Cow.,  221 ;  Murphy  agt.  Harvey,  4 
J52.  6%.,  131 ;  ./>ra&5  agt.  Pell,  3  .£&  6%.,  251 ;  2  Jarman 
on  Wills  \$th  Am.  ed.],  614,  649,  756-758). 

The  question  then  arises,  whether  the  estate  vested  imme- 
diately upon  the  death  of  the  testator  or  upon  the  death  of 
his  son  Daniel.  If  immediately,  then  each  legatee  had  an 
assignable  interest  in  the  trust  fund;  if  no  interest  passed 
until  the  event  last  referred  to,  the  plaintiff  has  no  standing 
in  court. 

The  whole  trust  fund  was  vested  in  the  executors  —  in  the 
one  case  during  Daniel's  life ;  in  the  other,  until  the  death  or 
remarriage  of  his  wife.  No  distinct  gift  is  made  to  the  other 
children,  except  upon  the  distribution,  when  the  fund  in 
either  case  is  to  be  "divided  equally  among  such  of  my 
children  as  may  then  be  alive,  and  the  heirs  and  legal  repre- 
sentatives of  any  children  or  child  of  mine  now  deceased,  or 
which  (at  the  time  of  testator's  death)  may  then  be  deceased, 
except  the  heirs  or  representatives  of  the  said  Daniel." 

The  legatees  had  no  beneficial  interest  in  the  income  dur- 
ing the  life  estate,  as  in  Everett  v.  Everett  (29  N.  T.,  75). 

It  is  reasonable  to  infer  that  by  using  the  language  "  such 
of  my  children  as  may  then  be  alive,"  and  "  the  heirs  or  legal 
representatives "  of  such  as  were  deceased,  the  testator 
intended  that  no  estate  should  vest  in  the  legatees  of  the  trust 
fund  until  the  termination  of  the  life  estate.  Bafore  that 
time  it  was  not  certain  who  would  be  the  recipients  of  his 
bounty.  Intervening  his  death  and  that  of  his  son  Daniel,  a 
different  class  of  persons  (by  death,  marriage  or  birth)  might 
succeed  to  the  interests  of  those  originally  named. 

Under  such  circumstances,  it  cannot  be  presumed  that  the 
testator  intended  to  convey  an  immediate  interest  in  the  trust 
fund  otter  than  that  given  to  his  executors  (See  2  Jarman  on 
Wills,  406-411 ;  Me  Gill  agt.  McMillan,  23  Hun,  193). 

I  am  thus  led  to  the  conclusion  that  the  trust  fund  in  ques- 
VOL.  LXIII  40 
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tion,  upon  the  death  of  Daniel  J.  Coster,  vested  in  testator's 
then  living  children,  and  the  heirs  or  issue  of  his  deceased 
children,  per  stirpes,  and  not  per  capita,  and  that  a  distribu- 
tion of  such  fund  should  be  made  accordingly. 

The  interlocutory  judgment  entered  in  this  action  was 
neither  decisive  nor  conclusive  as  to  the  question  herein  sub- 
mitted. A  reference  was  ordered  to  take  proof  of  facts,  state 
the  accounts  of  the  trustees  and  report  thereon.  Such  judg- 
ment was  not  a  final  adjudication  of  the  rights  of  the  parties, 
which  could  not  be  made  until  the  coming  in  of  the  report, 
and  a  hearing  of  the  exceptions  filed  thereto. 

This  has  now  been  done,  and  a  conclusion  reached  upon  the 
whole  case  as  presented. 


SUPREME  COUKT. 

SAMUEL   H.    HUED,  receiver,   &c.,   and   another,   agt.   THE 
FARMERS'  LOAN  AND  TKUST  COMPANY. 

Fund  for  payment  of  interest  upon  city  bonds  —  When  regarded  as  a  trust  fund 
so  that  it  could  not  be  attached  at  the  suit  of  a  general  creditor. 

The  plaintiff,  a  general  creditor  of  the  city  of  Elizabeth,  New  Jersey, 
sought  to  attach  certain  moneys  belonging  to  the  city  which  the  comp- 
troller had  deposited  with  defendant  to  meet  the  interest  due  upon  the 
bonds  of  the  city  on  the  following  day,  which  deposit  the  defendant 
had  accepted  for  that  specific  purpose : 

Held,  that  the  transaction  amounted  to  a  special  deposit  for  the  benefit  of 
the  bondholders ;  that  the  defendant  accepted  it  upon  that  trust,  and 
that  therefore  the  fund  could  not  be  attached  at  the  suit  of  a  genera] 
creditor. 

Special  Term,  February,  1882. 

Oeo.  Putnam  Smith  and  A.  J.  Vanderpoel,  for  plaintiff. 

Herbert  Turner,  for  defendant. 
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LAWRENCE,  J.  —  In  the  case  of  Martin  agt.  Funk  (75  N. 
Y.,  134)  the  court  of  appeals  held  that  where  a  trust  is 
declared,  whether  in  a  third  person  or  in  the  donor,  it  is  not 
essential  that  the  property  should  be  possessed  by  the  cestui 
que  trust,  or  that  the  latter  should  be  informed  of  the  trust. 
It  does  not  seem  necessary,  therefore,  in  this  case  to  establish 
that  the  bondholders  of  the  city  of  Elizabeth  should  have  been 
aware  of,  and  have  assented  to,  the  appropriation  of  the  fund 
which  is  the  subject  of  this  controversy,  to  the  payment  of  the 
interest  on  the  bonds  held  by  them  ( Watts  agt.  Shipman,  21 
Hun,  606).  And  this  court  held  In  the  Matter  of  Le  Blanc 
(14  Hun,  8),  where  the  Erie  Railway  Company  had  declared 
a  dividend,  and  had  deposited  the  money  to  pay  the  same  with 
a  banking  firm  in  the  city  of  New  York,  which  money,  before 
actual  payment  to  the  stockholders  entitled  to  the  dividends, 
was  withdrawn  by  the  cempany  and  subsequently  passed  with 
other  property  to  a  receiver  of  the  road,  that  the  fund  so 
deposited  should  be  regarded  as  specifically  appropriated  for 
the  payment  of  the  dividend,  and  that  the  stockholders 
acquired  in  equity  a  lien  upon  such  fund  to  the  extent  of  the 
amount  to  which  they  were  respectively  entitled,  and  that 
such  lien  followed  the  fund  in  the  hands  of  the  receiver.  The 
decision  in  Le  Blanc's  case  was  affirmed  by  the  court  of 
appeals  (See  75  N.  Y.,  598).  It  was  also  quoted  with  appro- 
bation in  the  case  of  The  People  agt.  The  Merchants  and 
Mechanics'  Bank  (78  N.  Y.,  273).  Again,  in  the  case  of  the 
Rogers  Locomotive  Works  agt.  Kelly  (19  Hun,  399),  where  the 
treasurer  of  a  railroad  company  deposited  $25,000  with  the 
defendants,  who  signed  a  re«eipt  stating  that  they  had  received 
the  money  in  trust,  to  apply  the  same  for  the  payment  of  an 
equal  amount  of  the  coupons  of  the  first  mortgaged  and  con- 
solidated bonds  of  the  railroad  company,  the  said  money  not 
to  be  subject  to  the  control  of  the  said  company  otherwise 
than  for  the  payment  of  said  coupons  as  above  described,  it 
was  held  that  such  deposit  created  a  trust  for  the  benefit  of 
the  holders  of  the  coupons  of  said  bonds,  and  that  the  fund 
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was  not  liable  to  be  attached  in  an  action  brought  by  a  cred- 
itor of  the  company  depositing  it  to  enforce  a  debt  due  from 
it  to  him. 

I  am  well  aware  that  it  may  be  said,  in  reference  to  the 
case  last  cited,  that  the  receipt  which  was  given  by  the  deposi- 
tories, expressly  declared  that  the  money  was  received  in 
trust,  and  that  the  same  should  not  be  subject  to  the  control 
of  the  company  otherwise  than  for  the  payment  of  said 
coupons.  But  it  must  be  remembered,  in  the  language  of 
chief  judge  CHURCH,  in  Mwrtin  agt.  funk  (supra),  that  "  no 
particular  form  of  words  is  necessary  to  constitute  a  trust, 
while  the  acts  or  words  relied  upon  must  be  unequivocal, 
implying  that  the  person  holds  the  property  as  trustee  for 
another."  If,  therefore,  from  the  letter  of  the  comptroller 
of  the  city  of  Elizabeth,  and  the  acts  of  the  defendant  pred- 
icated upon  that  letter,  a  trust  can  fairly  be  implied  on  the 
part  of  the  defendant  to  hold  the  fund  on  deposit  for  the 
specific  purpose  of  paying  the  interest  on  the  bonds,  the  trust 
is  just  as  binding  as  if  it  had  been  specifically  set  forth  in 
writing.  After  examining  the  evidence  in  this  case,  and  the 
stipulation  entered  into  by  the  parties,  I  am  of  the  opinion 
that  the  fund  sought  to  be  held  under  the  attachment  was  not 
subject  to  attachment  at  the  suit  of  a  general  creditor  of  the 
city  of  Elizabeth,  for  the  reason  that  it  had  been  specifically 
appropriated  by  the  comptroller  representing  the  commis- 
sioner of  the  sinking  fund  and  the  defendant,  to  the  payment 
of  the  interest  on  the  bonds  of  the  city ;  and  that  after  the 
transfer  mentioned  by  Mr.  Ralston,  it  was  not  within  the 
power  of  the  commissioners  of  the  sinking  fund  to  recall  the 
fund,  and  to  divest  it  of  the  trust  with  which  it  had  been 
impressed  (Matter  of  Le  Blane,  14  Hun,  9,  and  cases  cited). 

By  the  charter  of  the  city  of  Elizabeth  it  is  made  the  duty 
of  the  commissioners  of  the  sinking  fund  to  pay  the  interest 
on  the  bonds  of  the  city,  as  the  same  become  due  and  pay- 
able, out  of  any  moneys  in  their  custody  belonging  to  the 
sinking  fund  of  said  city  (Charter,  p.  145).  The  charter  also 
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provides  that  all  moneys  received  thereafter  from  the  follow- 
ing sources,  to  wit,  the  net  amount  received  for  market  and 
other  rents,  dues  and  fees,  the  amount  received  for  licenses  of 
every  kind  and  description,  together  with  all  moneys  author- 
ized to  be  raised  for  the  payment  of  the  general  debt,  and 
loans  of  the  city,  are  pledged  and  appropriated  to  and  shall 
constitute  and  form  a  fund  to  be  called  "  the  sinking  fund  of 
the  city  of  Elizabeth." 

Now,  I  understand  it  to  be  admitted  by  the  stipulation 
that  the  money  which  was  in  the  hands  of  the  defendant 
when  the  comptroller's  letter  was  received,  and  also  the 
money  represented  by  the  check  accompanying  that  letter  had 
been  raised  for  the  payment  of  the  debts  of  the  city  of 
Elizabeth  ;  that  the  transfer  on  the  books  of  the  defendant 
was  made  before  the  plaintiff's  attachment  was  served,  and 
that  the  bonds  and  coupons  mentioned  in  the  letter  of  Mr. 
Leggett,  dated  September  28,  1878,  were  by  their  terms  made 
payable,  principal  and  interest,  at  the  office  of  the  defendant 
at  the  city  of  New  York.  "When  the  attachment  was  served, 
therefore,  the  transfer  as  between  the  city  and  the  commis- 
sioners of  the  sinking  fund,  represented  by  the  comptroller 
and  the  defendant  was  complete.  The  comptroller  had  really 
directed  a  deposit  with  the  defendant  of  moneys  which  were 
by  law  applicable  to  the  purpose,  to  meet  the  interest  due 
upon  the  bonds  of  the  city  on  the  following  day,  and  the 
defendant  had  accepted  that  deposit  for  that  specific  purpose 
by  transferring  the  amount  already  in  its  hands  to  the  account 
of  the  sinking  fund,  and  by  adding  to  that  amount  the  check 
for  $11,045.68  which  was  inclosed  in  the  comptroller's  letter. 
On  the  authorities  above  cited  I  feel  warranted  in  holding 
that  this  transaction  amounted  to  a  special  deposit  for  the 
benefit  of  the  bondholders,  and  that  the  defendant  accepted  it 
for  that  purpose  and  upon  that  trust.  If  the  cases  in  Penn- 
sylvania and  in  other  states  hold  a  different  doctrine  from  that 
enunciated  in  the  case  of  La  Blanc  and  the  other  cases  above 
cited,  I  must,  of  course,  disregard  them  (See,  also,  Carroll  agt. 
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Cone,  40  Barb.,  220;  Watts  agt.  Shipman,  21  Hun,  606,^ 
INGALLS,  J.) 

The  case  of  Kelly  agt.  Roberta  (40  N.  Y.,  432)  does  not 
seem  to  me  to  be  in  conflict  with  these  views.  There  judge 
JAMES,  in  delivering  the  opinion  of  the  court,  expressly  says, 
that  "  had  the  debtors  and  the  defendant  Roberts  made  it  a 
condition  of  the  sale  of  the  goods  of  the  former  to  the  latter 
that  the  defendant  should  pay  a  designated  part  of  the  con- 
sideration of  the  sale  to  Arnold,  Constable  &  Co.,  and  a  part 
to  Cannings,  Simpson  &  Armstrong,  the  cases  of  Berley  agt. 
Taylor  (5  Hill,  577) ;  Williams  agt.  Fitch  (18  N.  Y.,  546) ; 
Lawrence  agt.  Fox  (20  N.  Z.,  268) ;  Gridley  agt.  Gridley 
(24  N.  Y.,  130)  and  Lowery  agt.  Steward  (25  N.  Y.,  239) 
would  seem  to  warrant  the  proposition  that  a  trust  was  cre- 
ated for  the  benefit  of  the  two  firms,  which  they  might  affirm 
and  enforce,  and  that  a  suit  in  equity  would  lie  in  their  favor." 
And  he  goes  on  to  say  that  there  was  no  trust  or  condition 
annexed  to  the  sale.  In  this  case  Leggett,  in  his  letter,  directs 
the  defendant's  president  to  apply  the  check  for  $11,045.68 
contained  in  the  letter,  "  with  amount  to  our  credit  ($49,375) 
to  payment  of  October  first,  as  per  statement."  Then  follows 
a  statement  of  the  bonds  referred  to.  Upon  receipt  of  this 
letter,  and  before  the  plaintiff's  attachment  is  served,  the 
defendant  has  complied  with  the  direction  by  transferring 
the  $49,375  to  the  credit  of  the  commissioners  of  the  sinking 
fund,  and  by  directly  depositing  the  check  for  $11,045.68  to 
their  credit.  This  transaction  seems  to  fall  within  the  prin- 
ciple of  the  cases  referred  to  by  judge  JAMES,  and  also  within 
that  of  LE  BLANC.  Here  there  was  a  condition  annexed  to 
the  transaction,  which  condition  was  immediately  complied 
with  by  the  defendant.  In  the  case  of  Kelly  agt.  Babcock 
(49  N.  Y.,  318)  it  was  left  optional  with  the  vendee  whether  a 
portion  of  the  purchase-money  should  be  paid  to  the  creditors 
of  the  vendor,  and  the  court  held  that  as  there  was  no  express 
stipulation  or  covenant  on  the  part  of  the  vendees  to  pay  those 
creditors  no  trust  resulted  in  favor  of  the  latter,  and  that  the 
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unpaid  balance  of  the  purchase-money  was  a  debt  due  to 
the  vendor  and  could  be  reached  by  attachment  against  his 
property.  That  case,  therefore,  does  not  affect  the  case  at  bar. 

For  the  reasons  above  stated  I  am  of  the  opinion  that  the 
defendant  is  entitled  £o  judgment. 

The  findings  may  be  settled  on  three  days'  notice. 


SUPKEME  COUKT. 
WILT  WAKEMAN  NORRIS  and  another  agt.  HENRY  D.  NORRIS. 

Action  by  devisee  before  probate  of  will  —  Complaint — Demurrer — Suffi- 
ciency of  complaint  in  such  action. 

The  complaint  charges  that  after  Eliza  Wilt  had  made  a  will  and  testa- 
ment in  accordance  to  the  laws  of  the  state  of  New  York,  whereby  she 
gave  the  remainder  of  her  real  and  personal  property  to  her  two  brothers, 
Henry  and  Jonathan,  in  equal  shares,  and  in  case  either  died  before  her, 
leaving  issue,  his  share  should  go  to  such  issue;  that  at  the  time  the  will 
was  executed  Jonathan  was  in  feeble  health,  and  Henry,  designing  to 
wrong  and  defraud  plaintiffs,  children  of  Jonathan,  pretended  and 
represented  to  his  sister  —  who  was  little  acquainted  with  business,  and 
relied  on  and  trusted  to  the  advice  of  Henry,  who  sustained  a  confi- 
dential relation  toward  her  —  that  it  was  necessary,  in  order  to  protect 
the  property  from  claims  of  creditors  of  Jonathan,  some  of  whose  com- 
mercial paper  Eliza  had  indorsed,  and  to  insure  its  ultimate  distribution 
according  to  the  will,  to  transfer  the  legal  title  thereto  to  him,  and  thus 
induced  her  to  make  and  deliver  deeds  and  bills  of  sale  of  such  prop- 
erty to  him,  not  recording  the  deeds  until  the  death  of  Jonathan,  and 
not  pretending  during  Eliza's  lifetime  to  be  the  owner  in  his  own  right 
to  such  property,  and  never  taking  actual  possession  till  her  death;  that 
after  her  death,  in  pursuance  of  his  fraudulent  design,  he  concealed 
her  will,  and  claimed  that  the  conveyance  had  been  made  to  him  for 
his  own  use. 

Held,  that  these  allegations  entitled  plaintiffs  to  substantial  relief ;  that  it 
is  not  necessary  to  plaintiff's  claim  that  the  deeds  be  adjudged  fraudu- 
lent to  allege  the  probate  of  the  will  (however  it  may  be  as  to  the 
personalty),  as  such  claim  depends  upon  the  will  itself,  not  upon  its 
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probate ;  and  that  the  complaint  is  not  demurrable,  because  the  action 
is  in  the  nature  of  a  suit  in  equity  to  establish  a  will,  as  the  allegation 
that  the  will  was  made  in  accordance  with  the  laws  of  the  state  of  New 
York  establishes  the  fact  of  a  legal  will  and  testament. 

Special  Ter,n^  May,  1882. 

THE  complaint  alleges  that  Eliza  Wilt,  of  the  city  of  New 
York,  was,  before  the  year  1873,  seized  in  fee  and  in  posses- 
sion of  several  parcels  of  real  estate  situate  in  the  city  of 
New  York,  which  are  particularly  described  therein,  and  that 
she  also  owned  articles  of  personal  property ;  that  on  the  17th 
of  January,  in  the  year  1871,  Eliza  "Wilt,  being  seized  and 
possessed  of  such  property,  real  and  personal,  made  and  exe- 
cuted her  last  will  and  testament,  in  accordance  with  the  laws 
of  the  state  of  New  York,  whereby  she  devised  and 
bequeated  the  whole  remainder  of  her  estate,  including  the 
three  parcels  of  real  estate  hereinbefore  described,  and  her 
personal  property,  to  be  equally  divided  between  Jonathan 
"W.  Norris,  Henry  N.  Norris  and  Eliza  Chapman ;  Jonathan 
"W.  Norris  being  the  father  of  the  plaintiffs  in  this  action, 
who  are  infants  under  the  age  of  fourteen  years ;  and  that 
Henry  D.  Norris  and  Eliza  Chapman  are  the  brother  and  sister 
of  Jonathan  "W.  Norris ;  that  Henry  and  Eliza  had  been  from 
an  early  age  received  into  the  family  of  the  testatrix,  and  had 
been  supported  and  educated  by  her  as  her  own  children,  but 
without  any  formal  adoption  under  the  laws  of  New  York. 
The  complaint  further  alleges  that  thereafter  and  about  the 
4th  of  March,  1373,  Eliza  Wilt,  being  so  seized  and  possessed 
of  that  property,  made  and  executed  a  codicil  to  her  will  in 
accordance  with  the  laws  of  the  state  of  New  York,  whereby 
she  revoked  so  much  of  her  will  as  gave,  devised  and 
bequeathed  to  Eliza  Chapman  one-third  of  the  residue  and 
remainder  of  her  estate,  real  and  personal,  and  in  lieu  thereof 
gave  to  her  executors  the  sum  of  $5,000  in  trust  for  the  use 
and  benefit  of  each  of  the  two  infant  children  of  Eliza  Chap- 
man, she  having  died  before  the  execution  of  the  said  codicil, 
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with  remainder  over  to  Jonathan  "W.  Norris  and  Henry  D. 
Norris,  provided  that  if  either  said  Jonathan  or  Henry 
should  die  in  her  lifetime,  leaving  issue,  the  share  in 
said  premises  and  remainder  so  given  to  him  should  go  to 
such  issue.  The  complaint  alleges  that  on  or  about  the  7th  of 
August,  1880,  Eliza  "Wilt  died  without  having  revoked  or  in 
any  manner  altered  her  will  and  codicil ;  that  Jonathan  "W. 
Norris  died  on  or  about  the  29th  of  April,  1879,  leaving  him 
surviving  the  plaintiffs,  his  only  issue,  the  plaintiff,  "Wilt 
"Wakeman  Korris,  being  of  the  age  of  ten  years,  and  the  plain- 
tiff, Hattie  Norris,  being  then  of  the  age  of  six  years ;  that  on 
or  about  the  4th  of  March,  1878,  Eliza  "Wilt  executed  and 
acknowledged  three  separate  deeds  by  which  she  conveyed  to 
Henry  D.  Norris  all  her  real  estate.  The  consideration  men- 
tioned in  such  deeds  was  one  dollar.  The  conveyances  were 
duly  recorded  in  the  register's  office  of  the  city  of  New 
York  on  the  30th  of  April,  1879,  and  that  on  the  4th  of 
March,  1878,  Eliza  "Wilt  made  and  executed  to  Henry  D.  Nor- 
ris  a  bill  of  sale  purporting  to  convey  and  transfer  for  the 
consideration  of  one  dollar  to  the  said  Henry  D.  Norris  all  her 
personal  property.  The  complaint  further  alleges  that  no 
consideration  whatever  was  paid  by  the  said  Henry  D.  JSTorris 
to  the  said  Eliza  "Wilt  for  either  of  said  conveyances  or  bill  of 
sale;  that  at  the  time  Henry  D.  Norris  received  the  convey- 
ances and  bill  of  sale,  he  well  knew  that  in  and  by  the  last  will 
and  testament  of  Eliza  Wilt  and  the  codicil  thereto  all  of  such 
property,  subject  to  the  payment  of  the  debts  and  certain 
legacies,  which  debts  and  legacies  did  not  amount  to  more 
than  $5,000,  and  subject  to  the  gift  in  trust  for  the  children 
of  Eliza  Chapman,  had  been  devised  and  bequeathed  by  Eliza 
"Wilt  to  him  Henry  D.  Norris  and  Jonathan  W.  Norris  in 
equal  shares,  with  the  provision  that  in  case  either  of  them 
died  before  Eliza  "Wilt,  leaving  issue,  his  share  should  go  to 
such  issue.  The  complaint  further  alleges  that  at  the  time 
such  conveyances  and  bill  of  sale  were  executed,  Jonathan  "W. 
Norris  was  in  feeble  health,  and  not  expected  to  live  long,  and. 
VOL.  LXIII  41 
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that  Henry  D.  Norris,  well  knowing  the  provisions  of  the  will 
and  codicil,  and  intending  and  designing  to  wrong  and 
defraud  the  plaintiff,  the  infant  children  of  his  brother,  Jona- 
than, out  of  their  expectant  interest  in  the  property  of  Eliza 
Wilt,  as  well  as  the  infant  children  of  his  deceased  sister,  Eliza 
Chapman,  and  the  other  legatees  under  the  will  of  Eliza  Wilt 
and  the  codicil  thereto,  pretended  and  represented  to  Eliza 
Wilt,  who  was  an  aged  person,  little  acquainted  with  business, 
and  who  relied  upon  and  trusted  to  the  advice  and  discretion 
of  Henry  D.  Norris,  then  sustaining  the  confidential  relation 
in  all  matters  of  business  as  her  agent  and  adviser,  that  it  was 
necessary  and  would  be  useful  in  order  to  protect  said  prop- 
erty, real  and  personal,  from  claims  of  the  creditors  of  Jona- 
than W.  Norris,  some  of  whose  commercial  paper  Eliza  Wilt 
had  indorsed,  and  to  insure  its  ultimate  distribution  according 
to  the  will  and  codicil,  to  transfer  the  legal  title  thereto  to 
Henry  D.  Norris,  and  by  such  pretenses  and  representations, 
he  advised,  induced  and  persuaded  Eliza  Wilt  to  make,  exe- 
cute, acknowledge  and  deliver  the  deeds  and  bill  of  sale  to 
him,  and  he  thereafter,  until  the  death  of  Jonathan  W.  Norris, 
held  and  kept  the  existence  and  the  fact  of  the  execution  and 
delivery  of  the  same,  secret  from  other  persons  except  Eliza 
Wilt,  the  testatrix.  That  immediately  after  the  death  of 
Jonathan  W.  Norris,  the  said  Henry  D.  Norris  caused  the 
deeds  to  be  recorded,  and  thereafter  and  until  the  death  of 
Eliza  Wilt,  continued,  at  divers  times,  to  pretend  and  repre- 
sent to  her  that  It  was  necessary,  or  would  be  useful  for  the 
protection  and  ultimate  distribution  of  such  property,  to  have 
.the  legal  or  record  title  thereof  to  continue  vested  in  him,  and 
that  Eliza  Wilt,  relying  on  his  advice  as  her  confidential  agent 
and  man  of  business,  and  believing  that  the  pretenses  and 
representations  were  true  and  that  they  were  made  in  good 
faith,  was  induced  thereby  to  make  and  execute  such  deeds 
and  bill  of  sale,  and  not  to  make  any  demands  or  attempt 
during  her  lifetime  to  have  the  property  reconveyed  to  her. 
The  complaint  further  alleges  that  all  these  pretenses  and 
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representations  were  false  in  fact,  and  that  they  were  made  in 
bad  faith  and  with  the  fraudulent  purpose  above  mentioned  ; 
that  during  the  lifetime  of  Eliza  Wilt,  Henry  D.  Norris  never 
claimed  or  pretended  to  be  the  owner,  in  his  own  right,  of 
such  property,  or  any  part  of  it ;  that  he  never  took  the  actual 
possession  thereof,  and  at  all  times  pretended  and  claimed  that 
the  conveyances  were  intended  for  a  temporary  purpose  only, 
and  that  he  held  the  legal  title  to  such  property  under  the 
deeds  and  bill  of  sale  for  the  use  and  benefit  of  Eliza  Wilt 
and  the  legatees  and  devisees  under  her  will  and  codicil,  and 
that  the  provisions  thereof  were  in  all  things  to  be  carried  into 
effect  notwithstanding  the  conveyances  of  the  legal  title  of 
such  property  to  himself ;  and  neither  at  the  time  of  the  exe- 
cution of  the  conveyances'or  afterwards  did  Henry  D.  JSTorris 
give  any  valuable  consideration  whatever  therefor.  The  com- 
plaint further  alleges  that  after  the  death  of  Eliza  Wilt,  H  enry 
D.  Norris,  in  pursuance  of  his  fraudulent  design  and  purpose, 
concealed  the  will  and  codicil,  which  were  intrusted  to  his 
possession  by  Eliza  Wilt  in  her  lifetime,  and  purposely  failed 
and  neglected  to  produce  the  same  for  probate,  although  he 
was  the  sole  surviving  executor  named  therein,  and  took 
possession  of  the  property,  real  and  personal,  claiming  and 
pretending  that  by  said  deeds  and  bill  of  sale  it  was  conveyed 
and  transferred  to  him  for  his  own  use  and  benefit ;  and  ever 
since  so  taking  possession  he  has  used  and  occupied  the  same 
and  taken  to  his  own  use  the  rents,  issues  and  profits  of  the 
real  estate,  and  claims  to  own  the  same  as  well  as  the  personal 
property  free  and  discharged  of  all  claims  and  interest  of  the 
plaintiffs  and  the  other  legatees  and  devisees  of  Eliza  Wilt 
under  the  will  and  codicil ;  that  he  has  incumbered  portions 
of  the  real  estate  by  executing  mortgages  thereon  to  the 
amount  of  $6,000  for  moneys  borrowed  by  him  on  the  credit 
of  his  apparent  title  thereto,  and  that  he  threatens  to  sell  and 
convey  the  property  so  that  the  rights  and  interests  of  the 
plaintiffs  and  the  other  legatees  under  the  will  and  codicil  will 
be  lost  and  destroyed. 
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The  complaint  demands  as  relief  that  the  deeds  and  bill  of 
sale  be  adjudged  fraudulent  and  void  and  that  the  same  be 
delivered  up  and  canceled,  or  that  it  be  adjudged  that  Henry 
D.  Norris  holds  the  title  to  the  property  in  trust,  to  allow  the 
same  to  be  applied  and  disposed  of  according  to  the  terms  and 
provisions  of  the  will,  and  that  he  shall  account  for  the  rents, 
issues  and  profits  received  by  him  from  the  real  estate,  and 
out  of  the  use  of  any  property  used  by  himself  since  the  death 
of  Eliza  Wilt,  and  that  he  be  decreed  to  pay  over  the  same 
according  to  the  rights  of  the  parties  in  interest  under  such 
will.  The  complaint  also  asks  other  relief. 

Sullwan  t&  Cromwell,  for  demurrer. 
W.  G.  Choate,  opposed. 

VAN  YOKST,  J. —  Now  it  seems  to  me  quite  clear  that  the 
allegations  in  the  complaint,  which  for  the  purposes  of  this 
hearing  the  demurrer  admits,  entitle  the  plaintiffs  to  substan- 
tial relief .  It  is,  however,  objected  on  the  part  of  the  defend- 
ant, as  a  ground  of  demurrer,  that  the  complaint  does  not 
allege  that  the  will  has  been  admitted  to  probate  in  the  sur- 
rogate's court,  and  that  until  the  will  is  duly  probated  this 
court  has  not  jurisdiction  to  entertain  an  action  to  protect  or 
secure  any  right  or  interest  in  favor  of  any  beneficiary  named 
in  the  will. 

This  view  may  in  the  end  prevail  in  so  far  as  the  personal 
estate  is  concerned,  for  it  has  been  decided  that  nothing  but 
the  probate  or  letters  of  administration,  with  the  will  annexed, 
was  legal  evidence  of  the  will  in  all  questions  relating  to  the 
personalty  (Tarver  agt.  Tarver,  9  Peters,  174;  Armstrong 
agt.  Lean,  12  Wheat.,  175). 

But  the  plaintiffs'  claim,  in  so  far  as  the  real  estate  is  con- 
cerned, depends  upon  the  will  itself,  and  not  upon  its  probate. 

At  most  the  probate  of  a  will  in  this  state  is  only  pre- 
sumptive evidence  as  to  real  property  (Thorn  agt.  Sheil,  15 
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Ab~b.  {N.  &],  81;  Cowen  &  HiWs  Notes  to  Phil.  Ev., 
1348). 

An  omission  to  have  a  will  probated  within  four  years  after 
the  death  of  the  testator  exposes  the  persons  interested  under 
the  will  to  loss  from  a  conveyance  to  a  purchaser  in  good  faith 
from  the  heir  of  the  person  who  died  seized  of  the  property 
(Code  Civ.  Pro.,  sec.  2628). 

To  guard  against  such  consequences  a  probate  is  needed, 
but  that  does  not  affect  the  question  now  considered. 

It  was  doubtless  the  duty  of  the  defendant  himself,  an  exe- 
cutor named  in  the  will,  and  having  its  custody,  to  have 
offered  the  will  for  probate  in  view  of  the  infancy  of  the 
plaintiffs,  but  this  he  seems,  from  the  allegations  of  the  com- 
plaint, to  have  by  design  omitted. 

The  defendant  also  objects  that  this  is  an  action  in  the 
nature  of  a  suit  in  equity  to  establish  a  will,  and  that  for  such 
reason  it  is  demurrable,  because  the  surrogate's  court  is 
established  to  take  proof  of  wills  and  to  admit  them  to 
probate. 

But  in  this  connection  it  is  to  be  observed,  and  1  think  it  is 
a  complete  answer  to  the  objection,  that  the  complaint  alleges 
that  Eliza  Wilt  made  and  executed  on  the  17th  day  of  Jan- 
uary, 1871,  her  last  will  and  testament  in  accordance  with  the 
laws  of  the  state  of  New  York. 

That  allegation  is  admitted  by  the  demurrer,  and  it  is  a  large 
concession,  for  it  establishes  the  fact  of  a  legal  will  and 
testament. 

That  is  an  admission  of  the  principal  fact,  through  which 
plaintiffs'  right  rises,  and  is,  in  my  judgment,  sufficient  to 
sustain  the  complaint. 

Should  the  defendant,  by  answer,  deny  the  fact  of  the  will, 
then  a  question  may  arise  as  to  how  it  shall  be  proved.  But 
that  will  be  disposed  of  by  the  judge  upon  the  trial. 

It  becomes  in  this  view  not  a  question  of  pleading,  but  one 
of  evidence.  And  I  can  see  no  good  reason,  when  the  object 
of  probate  is  considered,  why  the  will  may  not  be  offered  for 
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probate  at  any  time  before  the  trial,  should  the  defendant 
answer  upon  the  merits  and  put  in  issue  the  making  of  the 
will. 

For  these  reasons  I  conclude  that  there  must  be  judgment 
for  the  plaintiffs  on  the  demurrer,  with  liberty  to  the  defend- 
ant to  answer  on  payment  of  costs. 


SUPKEME  COURT 
MOSES  B.  HAZARD  agt.  CHAKLES  L.  HARDING. 

Pleadings —  Complaint — Demurrer  —  Action  to  recover  damages  for  abuse 
of  legal  process — Sufficiency  of  complaint — Action  may  be  sustained 
without  proof  of  probable  cause —  Where  greater  particularity  in  a  com- 
plaint is  required  the  remedy  is  by  motion  and  not  by  demurrer. 

A  complaint  substantially  alleging  that  the  defendants  wrongfully  sued, 
arrested  and  imprisoned  the  plaintiff  for  a  wrongful  or  fictitious  claim, 
is  not  amenable  to  a  general  demurrer,  as  facts  are  stated  constituting  a 
cause  of  action  for  damages,  for  abuse  of  legal  process,  which  action 
may  be  sustained  without  proof  of  a  want  of  probable  cause. 

Special  Term,  June,  1882. 
W.  B.  Hornblower,  for  demurrer. 
Lutien  Birdsey,  opposed. 

LARREMORE,  J.  —  The  complaint  alleges  that  on  December 
20,  1879,  the  defendants  wrongfully  and  maliciously  contriv- 
ing, purposing  and  intending  to  injure,  harass  and  distress  the 
plaintiff,  and  to  compel  him  by  and  through  fear  and  duress 
of  imprisonment  to  pay  and  satisfy  a  wrongful  and  fictitious 
debt,  wrongfully  brought  an  action  against  him  for  the 
recovery  thereof,  which  was  finally  dismissed  upon  the  merits. 
That  plaintiff  was  twice  arrested  and  imprisoned  in  said 
action,  and  has  sustained  damage  thereby  in  the  sum  of 
$20,000  for  which  he  brings  suit. 
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The  defendants  interpose  a  general  demurrer  to  the  com- 
plaint, and  ask  judgment  in  their  favor.  • 

The  action  is  neither  for  malicious  prosecution  or  false 
imprisonment,  in  both  of  which  an  averment  of  want  of 
probable  cause  would  be  necessary.  This  suit  is  evidently 
brought  to  recover  damages  for  abuse  of  legal  process,  and 
may  be  sustained  without  proof  of  a  want  of  probable  cause. 

It  is  urged,  however,  that  such  an  action  can  only  be  predi- 
cated upon  some  collateral  object,  and  not  where  it  is  to 
collect  the  very  debt  in  suit  (Granger  agt.  Sill,  4  Bing.  N. 
C:,  212.) 

The  right  to  collect  a  debt  does  not  ordinarily  include  the 
right  of  arresting  the  debtor.  This  latter  right  may  depend 
upon  collateral  and  independent  facts  and  there  is  no  reason 
why  an  abuse  of  it  should  be  tolerated,  because  such  right 
may  be  incident  to  an  action  of  debt. 

Where  the  process  of  the  court  is  illegally  and  wrongfully 
used  to  compel  the  surrender  of  property  or  rights,  a  right 
of  action  accrues  to  the  party  injured  (Brown  agt.  Fret&r,1 
Wend.,  301 ;  Bebinger  agt.  Sweet,  1  Abb.  N.  C.,  263 ;  Smith 
agt.  Smith,  20  Hun,  555.) 

It  may  also  be  observed  that  two  arrests  in  one  action 
seem  to  be  vexatious,  and  raise  a  presumption  of  wrong. 

The  allegation  is  that  the  defendants  wrongfully  sued, 
arrested  and  imprisoned  the  plaintiff  for  a  wrongful  or  ficti- 
tious claim.  This  is  an  averment  of  a  fact  and  is  good  plead- 
ing under  the  present  practice,  which  requires  a  statement  of 
facts  and  not  the  evidence  of  them. 

Such  an  averment  meets  the  requirements  of  the  statute, 
and  if  the  defendants  require  greater  particularity,  their 
remedy  is  by  motion  and  not  by  demurrer. 

Judgment  for  plaintiff  upon  the  demurrer,  with  leave  to 
defendants  to  answer  on  payment  of  costs. 
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SUPREME  COURT. 

WILLIAM  HOOGHKIRK,  administrator,  &c.,  of  ELIZA  HOOGH- 
K i KK.  deceased,  agt.  THE  PRESIDENT,  MANAGERS  AND  COM- 
PANY OF  THE  DELAWARE  AND  HUDSON  CANAL  COMPANY. 

Action  for  negligent  killing  —  Damages  —  When  verdict  should  not  set  aside  as 

excessive. 

In  an  action  to  recover  damages  for  the  death  of  plaintiff's  intestate, 
caused  by  the  negligence  of  the  defendant,  it  appeared  that  the  deceased 
was  the  only  child  of  the  plaintiff,  a  man  in  moderate  circumstances, 
and  was  a  healthy  and  bright  child,  a  girl  of  six  years  of  age,  and  left 
her  surviving  a  father  and  mother,  the  latter  of  whom  was  also  severely 
injured  and  crippled  by  the  same  accident.  The  jury  gave  a  verdict 
for  $5,000: 

Held,  that  it  should  not  be  set  aside  as  excessive. 

"When  the  condition  of  life  of  the  parties  is  shown,  and  there  is  a  reason- 
able prospect  of  a  long  and  useful  life  to  the  party  killed,  the  jury  are 
to  estimate  the  present  and  prospective  damages  caused  by  the  death  to 
the  next  of  kin,  to  be  measured  according  to  their  best  judgment  by  the 
actual  "  pecuniary  injuries  to  such  "  next  of  kin  The  discharge  of  such 
a  duty,  expressly  confided  to  a  jury  by  statute,  necessarily,  in  a  case 
which  presents  reasonable  grounds  of  conjecture,  involves  a  wide  dis- 
cretion, and  unless  the  evidence  shows  a  plain  error,  the  verdict  cannot 
be  disturbed : 

Held,  further,  that,  as  the  "  calculations  of  the  damages,  based  solely  upon 
the  circumstances  and  conditions  of  the  parties,  are  for  the  jury,  it  is 
impossible,  as  no  fact  is  proven  which  shows  the  verdict  to  be  neces- 
sarily excessive,  to  disturb  the  findings  of  the  jury  in  this  case. 

The  following  principles  held  to  be  established  by  the  cases  cited  in  the 
opinion : 

First.  The  plaintiff  in  an  action  of  this  character  need  not  show  any  direct 
pecuniary  loss. 

Second.  When  the  circumstances  and  conditions  in  life  of  the  next  of  kin, 
and  the  age,  sex  and  mental  characteristics  of  the  deceased  are  shown, 
it  is  for  the  jury  to  estimate  "  the  pecuniary  injuries,"  present  and 
prospective,  to  the  next  of  kin. 

Third.  The  court  cannot  say,  "as  matter  of  law,"  in  the  case  of  the  death 
of  an  infant,  and  no  actual  loss  in  dollars  and  cents  shown,  "  that  there 
is  no  pecuniary  damage  in  such  a  case,  or  that  the  expense  of  maintain- 
ing the  child  would  necessarily  exceed  any  pecuniary  advantage  which 
the  parents  could  have  derived  from  its  service  had  it  lived; "  and  that 
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the  "calculations"  of  the  probable  injuries  "are  for  the  jury,"  because 
evidence  on  such  a  subject  beyond  what  has  been  above  stated  to  be 
proper  would  necessarily  be  speculative  and  hypothetical ; "  and 
Fourth.  When  juries  have  only,  by  such  lights  as  the  circumstances  and 
condition  in  life  of  the  next  of  kin,  and  the  physical  and  mental  char- 
acteristics of  the  deceased  afford,  calculated  and  ascertained  "  the  pecu- 
niary injuries  "  to  be  hundreds  of  dollars,  the  courts  cannot  interfere. 

Albany  Circuit  and  Special  Term,  May,  1881. 

MOTION  by  defendant  for  a  new  trial  on  the  ground  that  the 
damages  awarded  by  the  jury  are  excessive. 

Smith  (&  Moak,  for  defendants  and  motion. 
Parker  &  Countryman,  for  plaintiff,  opposed. 

WESTBKOOK,  J.  —  On  the  12th  day  of  May,  1880,  a  verdict 
was  rendered  in  this  action  for  the  sum  of  $5,000.  That  ver- 
dict the  defendant  moves  to  set  aside  upon  the  sole  ground 
that  it  is  excessive.  Preliminary  to  any  discussion  of  the 
merits  of  the  present  motion  a  brief  statement  of  the  facts  of 
the  case  will  be  given. 

On  the  7th  day  of  November,  1879,  the  plaintiff,  who  was 
a  gardner  residing  upon  Van  Rensselaer  Island,  in  the  county 
of  Albany,  was  coming  in  a  wagon  drawn  by  two  horses  to 
the  city  of  Albany.  With  him  in  the  wagon  were  his  wife, 
two  hired  men  and  his  infant  daughter  Eliza,  who  had  passed 
her  sixth  birthday  a  few  days  before.  In  going  to  the  city 
the  route  was  across  the  railroad  track  of  the  defendant,  in 
crossing  which  the  wagon  was  struck  by  one  of  its  locomo- 
tives and  substantially  destroyed,  all  the  inmates  more  or  less 
injured  and  the  infant  daughter  killed. 

The  action  was  brought  to  recover  the  damages  caused  by 
tjie  death  of  such  infant  and  is  controlled  by  our  statutes, 
which  will  be  found  in  the  third  volume  of  the  Revised 
Statutes  (6th  ed.\  pages  569  and  570. 

The  deceased  Eliza,  as  the  proof  showed,  was  the  only  child 
of  the  plaintiff,  a  man  in  moderate  circumstances,  and  was  "  a 
VOL.  LXIII  42 
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healthy  and  bright  child,"  and  left  her  surviving  a  father  and 
mother,  the  latter  of  whom  was  also  severely  injured  and  crip- 
pled by  the  same  accident. 

The  jury  was  particularity  instructed  that  in  estimating  the 
damages  if  they  should  find  that  the  accident  was  caused  solely 
by  the  negligence  of  the  defendant,  and  that  the  plaintiff  was 
free  from  contributory  negligence,  they  should  be  strictly  con- 
fined "  to  the  pecuniary  injuries  resulting  from  such  death  to 
the  *  *  *  next  of  kin  of  such  deceased  person."  And 
that  the  pain  and  shock  to  the  feelings  of  the  parents  caused 
by  the  death  of  their  daughter  could  not  in  any  way  be  con- 
sidered ;  and  that  they  were  limited  in  fixing  such  damages 
by  what,  in  their  honest  judgment,  "they  should  deem  a  fair 
and  just  compensation"  for  "the  pecuniary  injuries  resulting 
from  such  death."  Which  compensation,  however,  could  not 
exceed  "  five  thousand  dollars." 

Under  this  charge,  as  has  already  been  stated,  the  jury 
awarded  $5,000,  and  the  question  which  the  present  motion 
presents  is :  Can  the  court,  as  matter  of  law,  pronounce  the 
verdict  excessive  ? 

The  action  is  predicated  upon  a  statute,  and  by  it  the  jury 
is  specially  charged  with  the  duty  of  estimating  the  damages. 
Its  language  is :  "And  in  every  such  action  the  jury  may  give 
such  damages  as  they  shall  deem  a  fair  and  just  compensation, 
not  exceeding  five  thousand  dollars,  with  reference  to  the 
pecuniary  injuries  resulting  from  such  death,  to  the  husband 
or  widow  and  next  of  kin  of  such  deceased  person."  It 
would  be  exceedingly  difficult  to  frame  a  law  which  in 
words  would  confer  greater  discretion  upon  a  jury.  The 
question  of  damages  in  an  action  of  this  character  would, 
witiiout  any  statutory  provision  so  declaring,  be  one  of  fact ; 
and  if  the  intent  of  the  act  was  simply  to  give  the  right  of 
action,  in  a  case  where  death  ensued  from  the  wrongful  act 
of  another,  it  would  have  been  sufficient  so  to  declare,  and  a 
jury  would,  without  any  special  direction  in  the  statute,  have 
awarded  them.  The  legislature,  however,  has  not  contented 
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itself  with  giving  the  action,  thereby  leaving  the  damages  to 
be  ascertained  according  to  the  usual  course  of  procedure, 
but  it  has  also,  by  express  words,  specified  and  separated  the 
functions  of  the  jury  from  those  of  the  court  "  in  every  such 
action."  Our  law  makers  knew  that  in  this  class  of  actions 
the  damages  would  be  largely  conjectured,  and,  hence,  the 
special  provision  to  which  attention  has  been  called.  "  The 
jury  may  give,  declares  the  act,  "such  damages  as  they," 
not  the  court,  "  shall  deem  a  fair  and  just  compensation,  not 
exceeding  juoe  thousand  dollars,  with  reference  to  the  pecu- 
niary injuries  resulting  from  such  death,  to  the  husband  or 
widow  and  next  of  kin  to  such  deceased  person."  When  such 
a  discretion  is  confided  to  a  jury  by  unmistakable  language  it 
is  difficult  to  see  upon  what  principle  a  court  which  has  not 
a  particle  of  proof  evidencing  that  the  sum  awarded  as  dam- 
ages is  necessarily  excessive,  nor  to  justify  the  assumption 
that  the  verdict  does  not  represent  the  honest  judgment  of 
the  jury  upon  the  question  submitted  to  it,  can  decide  that 
the  finding  shall  not  be  upheld  because  its  judgment  differs 
from  that  of  the  jury.  The  answer  to  any  argument  urging 
the  interference  of  the  court  upon  any  such  ground  is  that  the 
act  which  gives  the  action  has  made  the  jury  and  not  the  court 
the  tribunal,  whose  judgment  upon  that  point  is  to  control. 
As  matter  of  law  it  is  impossible  for  any  court  to  say  that 
the  actual  "pecuniary  injuries"  resulting  from  the  death 
of  the  infant  might  not  be  $5,000.  Possibly  the  probabilities 
are  against  it,  but  the  statute,  in  this  region  of  conjecture,  has 
committed  the  formation  of  an  opinion  to  a  jury,  upon  whose 
discretion  the  only  limitation  is  the  maximum  which  is  thereby 
allowed. 

It  must  not  be  understood,  however,  that  the  jury  are,  in 
the  assessment  of  damages,  beyond  legal  control.  If  it  appears 
that  the  amount  of  their  verdict  has  been  increased  by  the 
consideration  of  an  improper  element,  or  if  the  facts  of  the  case 
show  that  "  the  pecuniary  injuries  resulting  from  such  death  " 
could  not  equal  the  amount  awarded,  the  courts  can  interfere. 
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To  the  latter  class  of  cases,  the  extreme  one,  put  by  the  coun- 
sel for  the  defendant,  of  "  a  man  far  advanced  in  life  and  so 
extremely  infirm  that  he  was  utterly  helpless,"  etc.,  would 
belong.  In  such  an  instance  the  facts  would  show  a  verdict 
of  $5,000  to  be  excessive.  But  when  the  condition  in  life  of 
the  parties  is  shown,  and  there  is  a  reasonable  prospect  of  a 
long  and  useful  life  to  the  party  killed,  the  jury  are  to  esti- 
mate the  present  and  prospective  damages  caused  by  the  death 
to  the  next  of  kin  to  be  measured,  according  to  their  best 
judgment,  by  the  actual  "  pecuniary  injuries  to  such  "  next  of 
kin.  The  discharge  of  such  a  duty,  expressly  confided  to  a 
jury  by  statute,  necessarily,  in  a  case  which  presents  reason- 
able grounds  of  conjecture,  involves  a  wide  discretion,  and 
unless  the  evidence  shows  a  plain  error  the  verdict  cannot  be 
disturbed. 

This  is,  it  seems  to  me,  no  novel  or  strained  interpretation 
of  the  act,  but  one  which  is  abundantly  sustained  by  decisions 
of  our  own  courts.  In  Oldfield  agt.  New  York  and  Harlem 
Railroad  Company  (14  N.  I7".,  310),  the  deceased,  Hetty 
Downie,  a  female  child  of  the  age  of  about  seven  years,  had 
been  run  over  by  the  defendant's  cars  and  killed.  She  lived 
with  her  mother.  On  the  trial  a  nonsuit  was  asked  upon  the 
ground,  among  others,  "  that  there  was  no  proof  of  any  pecu- 
niary or  special  damages  sustained  by  the  plaintiff  or  by  the 
next  of  kin."  The  motion  was  overruled,  and  the  plaintiff 
had  a  verdict  for  $1,300.  The  court  of  appeals,  per  WRIGHT, 
J.  (pages  317,  318),  said :  "  It  is  not  required,  to  sustain  the 
action,  that  there  should  be  proof  of  actual  pecuniary  loss. 

*  *    *    The  damages  are  to  be  assessed  by  the  jury  with 
reference  to  the  pecuniary  injuries  sustained  by  the  next  of 
kin  in  consequence  of  such  death.     This  is  not  the  actual 
present  loss  which  the  death  produces,  and  which  could  be 
proven,  but   prospective  losses  also.     *     *     *     They  may 
compensate  for  '  pecuniary  injuries,'  present  and  prospective. 

*  *     *     What  I  think  the  legislature  intended  was  that  the 
jury,  who  had  all  the  circumstances  of  the  casualty,  and  the 


NEW  YOKE 'PRACTICE  REPORTS. 


Hooghkirk  agt.  President,  &c. ,  of  the  Delaware  and  Hudson  Canal  Co. 

precise  condition  and  relationship  of  the  parties  before  them, 
should  give  such  a  compensation  as  they  should  deem  just  and 
fair,  keeping  in  view  that  it  was  to  be  measured  by  the  injury 
done  to  the  next  of  kin." 

In  Ihl  agt.  Forty-second  Street  Railroad  Company  (47 
N.  J".,  317),  the  court  of  appeals,  per  RAPALLO,  J.  (pages 
320,  321),  say :  "  The  absence  of  proof  of  special  pecuniary 
damage  to  the  next  of  kin,  resulting  from  the  death  of  the 
child,  would  not  have  justified  the  court  in  nonsuiting  the 
plaintiff,  or  in  directing  the  jury  to  find  only  nominal  damages. 
It  was  within  the  province  of  the  jury,  who  had  before  them 
the  parents,  their  position  in  life,  the  occupation  of  the 
father,  and  the  age  and  sex  of  the  child,  to  form  an  estimate 
of  the  damages,  with  reference  to  the  pecuniary  injury, 
present  or  prospective,  resulting  to  the  next  of  kin.  Except 
in  very  rare  instances,  it  would  be  impracticable  to  furnish 
direct  evidence  of  any  specific  loss  occasioned  by  the  death  of 
a  child  of  such  tender  years ;  and  to  hold  that,  without  such 
proof,  the  plaintiff  could  not  recover,  would,  in  effect,  render 
the  statute  nugatory  in  most  cases  of  this  description.  It 
cannot  be  said,  as  matter  of  law,  that  there  is  no  pecuniary 
damage  in  such  a  case,  or  that  the  expense  of  maintaining  and 
educating  the  child  would  necessarily  exceed  any  pecuniary 
advantage  which  the  parents  could  have  derived  from  his 
services  had  he  lived.  These  calculations  are  for  the  jury, 
and  any  evidence  on  the  subject,  beyond  the  age  and  sex  of 
the  child,  the  circumstances  and  condition  in  life  of  the 
parents,  or  other  facts  existing  at  the  time  of  death  or  trial, 
would  necessarily  be  speculative  and  hypothetical,  and  would 
not  aid  the  jury  in  arriving  at  a  conclusion." 

The  child  in  the  case  just  referred  to  was  a  male  child  of 
the  age  of  three  years  and  two  months.  The  verdict  was  for 
$1,800,  and  was  sustained. 

In  Me  Govern  agt.  The  New  York  Central  and  Hudson 
River  Railroad  Company  (67  N.  Y.,  417),  the  action  being 
for  the  death  of  a  boy  eight  years  of  age  and  the  recovery 
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$2,500  (see  Error  Book  in  State  Library),  the  court  held  that 
the  jury,  in  an  action  of  this  character,  could  estimate  the 
whole  damages  sustained  by  the  father  from  the  death,  as  well 
as  those  proceeding  from  the  loss  of  services  during  minority 
as  those  after. 

There  are  many  other  cases  (Quinn  agt.  Moore,  15  N.  Y., 
432,  436 ;  O> Mara  agt.  Hudson  R.  R.  R.  Co.,  38  N.  Y., 
445,  450 ;  Tilly  agt.  Hudson  R.  R.  R.  Co.,  29  N.  Y.,  252, 
285,  287 ;  S.  C.,  24  N.  Y.,  471, 475,  476 ;  Carey  agt.  N.  Y.  C. 
and  Bud.  R.  R.  R.  Co.,  6  Abl.  N.  C.,  104,  119 ;  8.  C.,  73 
N.  Y.,  518 ;  Bierlauer^.  N.  Y.  C.  and  Hud.  R.  R.  R.  Co., 
15  Hun,  559  ;  affirmed,  77  N.  Y.,  588 ;  and  several  others  ; 
also  see  article  in  Southern  Law  Review  of  May  and  June, 
1882,  pp.  68,  77,  78),  which  may  be  consulted  in  this  connec- 
tion, but  those  specially  referred  to  clearly  establish  the  fol- 
lowing principles,  viz. :  1st.  The  plaintiff  in  an  action  of  this 
character  need  not  show  any  direct  pecuniary  loss.  2d.  When 
the  circumstances  and  condition  in  life  of  the  next  of  kin, 
and  the  age,  sex  and  physical  and  mental  characteristics  of  the 
deceased  are  shown,  it  is  for  the  jury  to  estimate  "  the  pecu- 
niary injuries,"  present  and  prospective,  to  the  next  of  kin. 
3d.  The  court  cannot  say,  "  as  matter  of  law,"  in  the  case  of 
the  death  of  an  infant,  and  no  actual  loss  in  dollars  and  cents 
shown,  "  that  there  is  no  pecuniary  damage  in  such  a  case,  or 
that  the  expense  of  maintaining  the  child  would  necessarily 
exceed  any  pecuniary  advantage  which  the  parents  could  have 
derived  from  its  services  had  it  lived ; "  and  that  the  "  calcu- 
lations" of  the  probable  injuries  "are  for  the  jury,"  because 
evidence  on  such  a  subject,  beyond  what  has  been  above  stated 
to  be  proper,  "  would  necessarily  be  speculative  and  hypotheti- 
cal • "  and  4th.  When  juries  have  only,  by  such  lights  as  the 
circumstances  and  condition  in  life  of  the  next  of  kin,  and 
the  physical  and  mental  characteristics  of  the  deceased  afford, 
calculated  and  ascertained  "  the  pecuniary  injuries "  to  be 
hundreds  of  dollars,  the  court  cannot  interfere. 

These  principles  must  be  decisive  of  the  case  under  con- 
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sideration.  If,  when  the  circumstances  of  the  death,  the 
situation  and  condition  of  life  of  the  next  of  kin,  and  who 
and  what  the  deceased  was,  are  shown,  the  court  cannot  say, 
"  as  matter  of  law"  that  no  damages  have  been  sustained,  and 
that  verdicts  for  sums  ranging  from  $1,500  to  $4,500  (the  latter 
was  the  verdict  in  Carey  agt.  N.  Y.  C.  and  U,  R.  R.  R,  Co., 
above  cited)  cannot  be  overturned  upon  the  ground  that  they 
are  not  warranted  by  the  evidence,  then  it  is  equally  impossi- 
ble to  say,  "  as  matter  of  law"  that  the  verdict  in  the  present 
case  cannot  be  upheld.  It  is  true,  as  judge  RAPALLO  says  (47 
N.  Y.,  320,  321),  that  evidence  of  damages  in  cases  of  this 
character  "  would  necessarily  be  speculative  and  hypothetical," 
and  for  that  reason  such  evidence  would  be  improper ;  but, 
that  which  witnesses  are  forbidden  to  do,  viz. :  To  speculate 
as  to  the  probabilities  of  the  future,  he  concedes  a  jury  may 
do,  and  must  do,  when  he  holds  that  they  must  calculate  the 
"  pecuniary  injuries  "  to  the  next  of  kin,  present  and  future, 
based  upon  the  simple  facts  of  death,  and  circumstances  and 
condition  in  life  of  the  parties.  In  this  region  of  conjecture — 
for  it  is  simply  and  only  that  —  no  judge  and  no  court  can  say, 
"  as  matter  of  law,"  that  a  verdict  for  $5,000  is  in  excess  of 
the  possibilities  of  the  injury.  In  fact,  and  in  truth,  there  is 
no  middle  ground  between  the  position  that  the  recovery  must 
be  limited  to  the  actual  pecuniary  loss  and  damage  proved, 
and  the  other,  that  the  discretion  of  the  jury  in  a  case  in  which 
there  is  room  for  conjecture,  is  only  limited  by  the  maximum 
amount  allowed  by  statute.  Either  the  one  or  the  other  is 
the  law,  and  as  the  courts  of  this  state,  at  least,  hold  that  the 
"  calculations  "  of  the  damages,  based  solely  upon  the  circum- 
stances and  conditions  of  the  parties,  are  for  the  jury,  it  is 
impossible,  as  no  fact  is  proven  which  shows  the  verdict  to  be 
necessarily  excessive,  to  disturb  the  finding  of  the  jury  in  this 
case. 

In  reaching  the  conclusion  just  announced,  it  is  proper  to 
say  that  the  case  of  Lehman  agt.  City  of  Brooklyn  (29  Barb., 
235),  and  others  cited  by  the  counsel  of  the  defendant,  have 
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not  been  overlooked.  The  one  just  referred  to  is  clearly  in 
conflict  with  those  in  the  court  of  appeals,  upon  which  com- 
ment has  been  made.  In  regard  to  a  question  so  important 
and  interesting  as  that  involved  in  this  motion,  judicial  opin- 
ions must  vary.  It  has  been  the  aim  of  this  opinion  to  show 
what  principles  have  been  established  by  our  court  of  last 
resort,  and  apply  such  principles  to  the  present  case,  rather 
than  to  critically  review  every  reported  decision.  Upon 
principles,  as  it  seems  to  me,  clearly  recognized  by  our  court 
of  appeals,  the  present  motion  for  a  new  trial  must  be  denied. 


K  Y.  COMMON  PLEAS. 

WILLIAM  L.  CHASE,  respondent,  agt.  THE  UNION  STONE 
COMPANY,  appellant. 

Agreement  to  purchase  goods  under  an  exclusive  agency  and  to  be  allowed  a 
specific  discount  with  privilege  of  exchanging  any  purchase  at  any  time  — 
Interest  not  to  be  allowed —  Goods  sent  by  plaintiff  to  be  exchanged,  which 
were  damaged  by  fire  in  transit,  by  whom  loss  to  be  borne. 

The  plaintiff  dealt  with  defendant  under  a  written  agreement  whereby 
the  former  was  to  purchase  goods  from  the  latter  under  an  exclusive 
agency,  and,  was  allowed  a  specific  discount  and  the  privilege  of 
exchanging  any  of  his  purchases  at  any  time : 

Held,  1.  That  there  having  been  no  final  settlement  or  adjustment  at  any 
time  prior  to  the  trial,  and  the  agreement  contained  no  clause  as  to 
interest,  the  defendant  was  not  entitled  to  charge  interest.  2.  The  loss 
upon  goods  sent  by  plaintiff  to  defendant  for  exchange,  which  were 
damaged  by  fire  while  in  transit,  should  be  borne  by  plaintiff,  as  the 
goods  belonged  to  him  when  shipped,  and  the  title  remained  in  him 
until  they  reached  defendant's  custody. 

General  Term,  July,  1882. 

Lockwood  <&  Post  and  F.  W.  Griffin,  for  appellant. 

Abner  C.  Thomas,  Jr.,  for  respondent. 
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BEACH,  J.  —  Many  items  in  dispute  between  the  parties 
depended  for  disposition  upon  conflicting  evidence.  From 
examination  it  may  be  added  that  in  each  case  the  testimony 
was  so  nearly  balanced  as  not  to  call  for  interference  by  an 
appellate  court  with  the  referee's  conclusions.  In  the  dispo- 
sition of  others,  legal  questions  are  involved,  which  in  addi- 
tion to  the  exceptions,  merit  the  attention  of  this  court,  and 
will  be  briefly  considered  in  the  order  presented  by  the  brief 
of  the  learned  counsel  for  the  appellant. 

The  first  is  an  interest  charge  made  by  the  defendant  against 
the  plaintiff,  disallowed  by  the  referee.  The  dealings  between 
the  parties  were  under  a  written  agreement,  whereby  the 
plaintiff  was  to  purchase  goods  from  the  defendant,  being 
allowed  a  specified  discount  and  the  privilege  of  exchanging 
any  of  his  purchases  at  any  time.  This  plan  of  business 
involved  what  properly  may  be  called  an  open  or  running 
account.  There  was  no  final  settlement  or  adjustment  at  any 
time  prior  to  the  close  of  the  trial.  The  agreement  contains 
no  clause  relating  to  interest,  and  under  its  terms  the  plain- 
tiff did  not  stand  with  the  defendants  in  the  position  of  an 
ordinary  purchaser.  He  was  entitled  to  exchange  goods,  and 
was  given  by  the  defendant  an  exclusive  agency,  subject  to 
the  conditions  in  the  written  instrument.  It  would  be  an 
injustice  to  charge  the  plaintiff  with  a  liability  to  pay  interest 
when  not  mentioned  in  the  contract,  or  subsequently  clearly 
agreed  upon,  or  chargeable  by  law.  There  appears  not  to 
have  been  any  after  agreement  affecting  this  question,  and 
the  account  being  one  for  merchandise  and  unliquidated,, 
interest  was  properly  disallowed  (Liotard  agt.  Graves,  3 
Games,  226 ;  Newell  agt.  Griswold,  6  Johns.,  45 ;  Reid, 
Administrator,  etc.,  agt.  The  President,  etc.,  of  Rensselaer- 
Glass  Factory,  3  Cowen,  393  ;  Smith  agt.  Viele,  60  N.  T., 
106.) 

The  next  item  is  an  amount  arising  from  payment  by 
the  defendant  on  a  claim  of  general  average  upon  goods 
returned  by  the  plaintiff  for  exchange.  The  correspondence 
VOL.  LXIII  43 
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between  the  parties,  under  which  the  defendant  paid  the 
Bum,  leaves  open  only  the  question  of  where  rested  the  title 
to  the  merchandise  when  the  steamer  was  burned.  In  his 
final  letter  upon  this  subject,  the  plaintiff  writes :  "  You 
claim  that  the  goods  were  not  yours,  nor  at  your  risk  on  the 
Claucus.  While  we  are  very  clear  in  our  convictions  to  the 
contrary,  without  prejudice  to  the  rights  of  either  party  as 
they  now  exist,  which  can  be  determined  hereafter,  would  it 
not  be  wisdom  that  you  should  get  what  you  can  out  of  the 
general  average  arrangement  of  which  you  speak,  and  which 
we  do  not  understand,  and  to  have  the  amount  of  the  loss 
reduced  for  the  benefit  of  whomever  it  may  concern."  Upon 
the  receipt  of  this  letter  the  defendant  signed  the  general 
average  bond  and  paid  the  assessment.  The  return  of  these 
goods  seems  indisputably  to  have  been  for  exchange,  under 
the  agreement  giving  the  plaintiff  that  right  with  reference  to 
any  goods  he  purchased  from  the  defendant.  The  plaintiff 
had  bought  the  merchandise,  and  his  exercise  of  the  privilege 
did  not  make  him  a  vendor  or  the  defendant  vendee,  or  subject 
the  transaction  to  the  rules  governing  the  time  of  title  passing 
between  parties  in  that  relationship.  The  goods  belonged  to 
the  plaintiff  when  shipped;  and  the  title  remained  in  him 
until  they  reached  the  defendant's  custody.  The  disallowance 
of  the  item  by  the  learned  referee  and  its  affirmance  by  the 
court  below,  in  my  opinion  was  error. 

The  exceptions  by  defendant  taken  to  the  admission  of 
testimony  claimed  to  vary  the  written  agreements  are  ren- 
dered immaterial  by  the  proceedings  on  the  trial.  The  con- 
tention was  narrowed  to  the  validity  of  certain  items  in  each 
account,  and  the  evidence  admitted  under  the  exceptions  had 
no  relevancy  to  or  effect  upon  the  contention  thus  made. 
In  this  view  they  furnish  no  sufficient  ground  for  reversing 
the  judgment. 

The  exceptions  at  folio  186  and  416  are  not  tenable,  because 
it  was  competent  for  the  plaintiff  to  recover  any  item  of  his 
account  established  by  an  independent  agreement  between  the 
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parties.  The  conclusion  reached  upon  that  subject  renders 
unnecessary  any  consideration  of  the  exception  taken  at 
folio  352. 

These  suggestions,  it  is  believed,  cover  all  exceptions  to 
which  our  attention  has  been  directed  by  the  learned  counsel 
for  the  appellant. 

From  a  review  of  the  somewhat  voluminous  record,  no 
error  is  found,  save  the  disallowance  to  the  defendant  of  the 
item  of  January  27,  1874,  $281.54,  by  which  amount  the 
judgment  should  be  reduced. 

The  judgment  should  be  reversed,  with  costs,  unless  the 
plaintiff  reduce  same  $281.54,  and  if  so  reduced  should  be 
affirmed,  without  costs. 


SUPKEME  COUKT. 
CHARLES  P.  BERDELL  agt.  JULIA  C.  BERDELL. 

Deposition  of  a  party  —  when  party  examined  before  trial  may  be  brought 
into  court  as  a  witness. 

When  a  plaintiff  has  examined  the  defendant  under  the  provisions  of  the 
Code,  he  may  nevertheless  bring  such  defendant  into  court  as  a  witness 
to  prove  additional  facts  about  which  no  examination  was  had. 

First  Department*  General  Term,  May,  1882. 
Before  DAVIS,  P.  J.,  BRADY  and  INGALLS,  JJ. 

APPEAL  from  judgment  of  the  special  term  dismissing  the 
complaint. 

jy.  Taylor,  for  appellant. 
NUes  &  Bagley,  for  defendant. 

PER  CTJRIAM.  —  Our  examination  of  this  case  upon  the 
merits  leads  to  the  impression  that  the  complaint  was  prop- 
erly dismissed.  But  we  are  not  disposed  to  pass  upon  that 
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question  distinctly,  because  we  think  a  new  trial  must  be 
granted  upon  exceptions  taken  to  the  rulings  of  the  court. 

The  plaintiff  had  examined  the  defendant  Julia  C.  Berdell, 
under  the  provisions  of  the  Code.  He  subpoenaed  Mrs.  Ber- 
dell, and  brought  her  into  court  as  a  witness  at  the  trial,  and 
asked  that  she  be  sworn.  The  counsel  for  the  defendant 
objected  to  her  being  sworn,  on  the  ground  that  she  had  been 
examined  before  trial  at  the  instance  of  the  adverse  party. 
The  court  thereupon  ruled  that,  having  been  examined  before 
the  trial  at  the  instance  of  the  adverse  party,  she  could  not 
be  called  as  a  witness  at  the  trial  by  the  adverse  party.  To 
this  ruling  the  plaintiff  duly  excepted. 

The  following  further  proceedings  were  then  had,  as  appears 
in  the  case : 

PLAINTIFF'S  COUNSEL  —  I  propose  to  call  Julia  C.  Berdell 
to  prove  additional  facts  about  which  she  was  not  examined 
before  the  trial. 

Objected  to. 

The  COURT  —  You  cannot  call  her  as  a  witness,  having 
examined  her  before  the  trial. 

To  which  ruling  the  plaintiff  duly  excepted. 

PLAINTIFF'S  COUNSEL  —  This  examination  was  taken  at  the 
office  of  the  defendant's  counsel,  and  no  judge  was  present, 
and  I  desire  to  ask  her  some  questions  inadvertently  omitted 
to  be  asked  on  the  examination. 

The  court  refused  to  permit  her  to  be  called  as  a  witness, 
to  which  ruling  counsel  for  plaintiff  duly  excepted. 

PLAINTIFF'S  COUNSEL  —  I  desire  to  prove  by  her  some  facts 
not  included  in  this  examination,  and  on  which  she  was  not 
examined, 

The  court  refused  to  permit  her  to  be  called  as  a  wit- 
ness, to  which  ruling  the  plaintiff  duly  excepted.  Under  this 
ruling  of  the  court  plaintiff's  counsel  read  the  examination  of 
Julia  C.  Berdell,  taken  before  trial. 

"We  are  of  opinion  that  the  rulings  of  the  court,  in  dis- 
posing of  the  several  offers  of  the  counsel,  and  in  refusing  to 


NEW  YORK  PRACTICE  REPORTS.  341 

Ehlers  agt.  Willis. 

permit  Mrs.  Berdell  to  be  sworn  as  a  witness,  were  erroneous. 
The  Code  does  not,  by  any  of  its  provisions,  preclude  a  party 
who  has  examined  his  adversary  in  an  action,  out  of  the  court, 
from  calling  him  at  the  trial  as  a  witness,  especially  when  the 
object  of  so  calling  him  is  declared  to  be  to  prove  additional 
facts,  about  which  he  was  not  examined,  and  to  ask  questions 
inadvertently  omitted  to  be  asked  on  the  examination.  Where 
an  examination  taken  out  of  court  has  been  read  upon  the 
trial  by  the  party  in  whose  favor  it  was  taken,  the  court  may 
properly  preclude  that  party  from  further  examination  upon  the 
subject  embraced  in  the  deposition.  But  even  in  such  case  it 
was  said  in  Wilmont  agt.  Meserole  (40  Superior  Court  R.,  321), 
that  the  party  would  be  at  liberty  to  examine  as  to  new  mat- 
ter, or  as  to  matters  which,  by  inadvertence,  had  been  omitted. 

But  when  an  examination  taken  out  of  court  is  not  used  or 
sought  to  be  used  by  the  adverse  party,  we  do  not  think  the 
Code  precludes  the  calling  of  the  witness  by  such  party  on 
the  trial  in  court  for  a  general  examination.  But  if  this  be 
not  so,  that  is  certainly  no  ground  for  holding  that  an  exam- 
ination cannot  be  had  as  to  new  matter,  or  as  to  subjects  inad- 
vertently omitted. 

For  these  reasons  we  think  the  judgment  must  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 


N.  Y.  MARINE  COURT. 
HENRY  J.  EHLERS  agt.  THOMAS  WILLIS. 

Discontinuance  of  action  —  Trial  fee  —  Costs—  Cattse  on  day  calendar  but 
not  reached  and  moved  on,  no  trial  fee  is  recoverable. 

Where  a  cause  is  reached  on  the  day  calendar  and  moved  for  trial  neither 
party  can  withdraw  from  the  cause  without  being  liable  for  the  trial 
fee.  But  if  the  cause  is  not  reached  and  moved  on,  no  trial  fee  is 
recoverable. 

Special  Term,  June,  1882. 
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THE  defendant  offers  to  pay  the  plaintiff's  demand  and 
costs  and  applies  to  be  relieved  from  the  litigation  on  paying 
the  same  into  court,  the  plaintiff  having  refused  to  accept  the 
amount  tendered.  The  real  contention,  however,  grows  out 
of  the  dispute  whether  the  plaintiff  is  entitled  to  a  trial  fee 
under  the  following  circumstances :  The  case  appeared  upon 
the  day  calendar  May  23,  1882,  and  both  parties  answered 
ready.  Before  the  cause  was  reached  for  trial  it  was  marked 
"Inquest"  in  consequence  of  a  proposition  for  settlement 
made  by  the  defendant.  The  inquest,  however,  has  not  been 
taken. 

McAoAM,  J.  —  It  is  clear  that  no  trial  has  been  had  within 
the  meaning  of  that  term  as  employed  in  the  Code  (28  How. 
Pr.,  184 ;  2  Run,  443 ;  5  T.  &  C.,  52 ;  35  How.,  410 ;  10 
Bosw.)  622).  The  issues  have  not  been  examined  by  the  court 
and  remain  upon  the  calendar  undisposed  of.  The  plaintiff 
for  this  reason  is  not  in  a  position  to  enter  judgment,  nor  caa 
he  do  so  until  the  issues  have  been  finally  disposed  of  in  one 
of  the  modes  allowed  by  law.  A  party  may,  therefore,  settle 
or  discontinue  an  action  while  upon  the  day  calendar,  and 
before  it  is  reached  for  trial,  without  paying  a  trial  fee 
(Sutphen  agt.  Lash,  10  Hun,  120).  But  if  he  waits  until  the 
cause  is  called  and  moved  for  trial  he  must  pay  the  trial  fee  or 
he  cannot  prevent  the  adverse  party  from  proceeding  with  the 
trial,  moving  the  case  for  trial  under  such  circumstances  being 
deemed  equivalent  to  a  trial  (Jones  agt.  Case,  38  How.  Pr., 
349).  The  plaintiff,  under  these  authorities,  should  have 
moved  his  case  for  trial  when  reached,  and  unless  the  defend- 
ant paid  the  plaintiff's  demand  and  costs  prior  to  that  time 
the  plaintiff  ought  to  have  pressed  his  action  to  a  judicial 
determination  by  verdict  or  inquest  taken  then  and  there,  and 
in  this  way  have  preserved  his  right  to  the  trial  fee.  The 
defendant  could  not  have  stopped  the  trial  when  once  moved 
on,  except  by  the  payment  of  the  claim  with  the  trial  fee  and 
other  costs.  The  plaintiff  did  not  wait  until  the  case  was 
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reached  for  trial  and  then  move  it  on  as  he  ought  to  have  done, 
but  contented  himself  with  having  his  case  marked  "  Inquest " 
on  the  calendar,  and  this  mark  the  plaintiff  now  insists  is 
equivalent  to  the  term  "  trial "  as  used  in  the  Code  (See  15 
Johns.,  86;  16  id.,  180;  12  Wend.,  150;  9  Barb.,  60).  The 
case,  in  38  Howard  (supra),  extends  the  rule  as  far  as  it  can 
be  carried  without  enlarging  the  term  "trial"  beyond  its 
legitimate  meaning.  In  a  note  to  Robbwis  agt.  Judd  (1  Abb. 
N.  C.,  133)  it  is  said  that  CURTIS,  C.  J.,  decided  that  a  trial 
fee  was  properly  taxable  when  a  cause  was  discontinued  while 
upon  the  day  calendar,  although  it  had  not  actually  been  called 
for  trial.  This  ruling  is  in  direct  conflict  with  the  practice 
as  laid  down  in  Sutphen  agt.  Lash  (supra),  and  goes  beyond 
that  laid  down  in  Jones  agt.  Chase  (supra).  If  this  decision  is 
carried  to  its  logical  sequence  each  day  a  cause  is  upon  the  day 
calendar  must  be  regarded  as  part  of  the  time  employed  in 
the  trial,  so  that  if  the  case  is  upon  the  day  calendar  more  than 
two  days  the  plaintiff  is  entitled,  in  the  event  of  a  settlement, 
to  forty  dollars  trial  fee  whether  the  case  is  actually  tried  or 
not  Such  would  have  to  be  the  construction  placed  upon 

y 

section  3251,  subdivision  3,  under  the  operation  of  this  ruling. 
I  have  concluded  to  follow  the  ruling  in  Sutphen  agt.  Lash 
(supra)  and  hold  that  the  plaintiff  is  not  entitled  to  the  trial 
fee  claimed. 


N.  Y.  COMMON  PLEAS. 
JOSHUA.  C.  SANDEKS  agt.  JOHN  TOWNSHEND. 

Cotte  —  Who  entitled  to  costs  of  the  appeal  when  by  the  order  of  an  appellate 
court  judgment  is  reversed,  mth  costs  to  abide  event. 

When  by  the  order  of  an  appellate  court  judgment  is  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event,  and  without  other  limita- 
tion, the  final  prevailing  party  is  entitled  to  the  costs  of  the  appeal. 

Special  Term,  June,  1882. 
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APPEAL  from  the  taxation  of  the  clerk  for  disallowing  the 
defendant's  costs  of  the  appeal  to  the  general  term. 

On  the  trial  of  this  action  before  Hon.  J.  F.  DALY,  J.,  and 
a  jury,  it  resulted  in  a  judgment  for  the  defendant.  From 
the  judgment  the  plaintiff  appealed  to  the  general  term,  and 
that  court  reversed  the  judgment,  and  ordered  a  new  trial, 
with  costs  to  abide  the  event.  From  this  the  defendant 
appealed  to  the  court  of  appeals,  which  court  reversed  the 
general  term  and  affirmed  the  trial  term.  Upon  this  the 
defendant  presented  his  bill  of  costs  on  appeal  to  the  general 
term  to  the  clerk  for  taxation,  which  he,  at  the  instance  of  the 
plaintiff,  refused  to  do,  claiming  that  the  defendant  was  not 
entitled  to  the  costs  on  the  appeal  to  the  general  term.  From 
this  an  appeal  was  taken  to  the  special  term. 

Jacob  Fromme,  for  defendant,  in  support  of  the  appeal, 
cited  2  Hill,  357 ;  5  Weekly  Dig.,  391 ;  8  id.,  145  ;  8  Hun, 
524  ;  70  N.  Y.,  795 ;  84  N.  T.,  469 ;  distinguishing  74  N.  Y.y 
491  ;  also,  Vol.  1,  No.  4,  Civil  Procedure  J2eports,p.  306. 

Joshua  C.  Sanders,  plaintiff  in  person,  cited  and  relied  on 
78  New  York,  491. 

VAN  HOESEN,  J.  —  Motion  for  retaxation  under  section 
3265.  The  action  has  ended.  The  event — *.  e.,  the  result  of 
the  litigation  —  was  that  the  defendant  obtained  judgment. 
The  costs  of  the  appeal  to  the  general  term  abided  —  i.  e., 
depended  upon  —  the  final  result  of  the  litigation.  When 
that  result  was  reached  the  party  who  prevailed  became 
entitled  to  the  costs  of  the  appeal  to  the  general  term.  The 
costs  of  that  appeal  belong,  therefore,  to  the  defendant,  the 
party  finally  prevailing  in  the  litigation. 
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SUPREME  COURT. 
In  the  Matter  of  WRIGHT  ET  AL. 

Commissioners  of  Central  Park  —  Their  power  to  prohibit  (he  use  of  bicycles 

therein. 

Under  the  power  conferred  by  the  act  of  1871,  upon  the  commissioners 
of  Central  Park  they  have  the  power  to  prohibit  by  resolution  the  use 
of  any  bicycle  or  tricycle  therein,  and  with  their  determination,  in  the 
absence  of  fraud  or  collusion  the  courts  cannot  interfere. 

At  Chambers,  July,  1882. 

Mr.  Wetmore,  Mr.  Higgins  and  Mr.  Thompson,  for  peti- 
tioners. 

Mr.  Wm.  C.  Whitney,  David  J.  Dean  and  John  J.  Town- 
send,  Jr.,  for  respondents. 

LAWRENCE,  J.  —  On  the  7th  day  of  July,  1880,  the  com- 
missioners of  the  Central  park  adopted  the  following  resolu- 
tion or  ordinance : 

"  Resolved,  That  no  bicycle  or  tricycle  be  allowed  in  the 
Central  or  city  parks." 

The  petitioners  were  arrested  for  a  violation  of  this  ordi- 
nance, and  having  been  committed  for  the  non-payment  of 
the  fine  imposed  upon  them  by  the  police  magistrate,  they 
were  brought  before  me  on  writs  of  habeas  corpus,  and  they 
allege,  in  substance,  in  their  traverse  to  the  returns  to  said 
writs,  that  the  ordinance  in  question  is  unreasonable  and, 
therefore,  void. 

By  chapter  290  of  the  Laws  of  1871,  it  is  provided :  "  Sec- 
tion 6  *  *  *  and  the  said  board  shall  have  full  and  exclu- 
sive power  to  govern,  manage  and  direct  the  said  several 
public  parks,  squares  and  places ;  to  pass  ordinances  for  the 
regulation  and  government  thereof,  and  generally  in  regard 
VOL.  LXIII  44 
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to  said  public  parks,  squares  and  places  they  shall  possess  all 
the  powers  and  authority  heretofore  possessed  by  the  mayor, 
aldermen  and  commonalty  of  said  city  in  respect  to  the  pub- 
lic parks,  squares  and  places  in  said  city,  and  all  persons 
offending  against  such  ordinances  shall  be  deemed  guilty  of  a 
misdemeanor  and  be  punished  on  conviction,  &c.  ( Vol.  1, 
LanMof  \$l\,p.  572). 

And  by  section  83  of  chapter  335  of  the  Laws  of  1873  the 
powers  and  duties  belonging  to  the  department  or  commis- 
sioners of  parks  were  devolved  upon  and  continued  in  the 
department  of  public  parks  thereby  created.  It  will  be 
observed  that  the  power  conferred  by  the  act  of  1871  upon 
the  commissioners  is  very  broad  and  comprehensive.  The 
act  declares  that  they  shall  have  the  full  and  exclusive  power 
to  govern,  manage  and  direct  the  said  several  public  parks, 
squares  and  places.  This  vests  in  the  commissioners  the 
widest  discretion,  and  no  court  would,  in  my  opinion,  be 
justified  in  setting  aside  a  provision  made  by  the  commis- 
sioners for  the  regulation,  government,  management  or  direc- 
tion of  the  parks,  except  to  the  clearest  of  cases. 

After  examining  the]  evidence  in  this  case  I  am  forced  to 
the  conclusion  that  the  ordinance  in  question  is  one  which, 
under  the  statute,  the  park  commissioners  were  authorized  to 
adopt,  and  that  even  although  if  I  were  acting  in  their  place  I 
might  not  regard  such  an  ordinance  as  necessary,  it  is  not,  in 
a  legal  sense,  so  unreasonable  to  warrant  me  in  substituting 
my  judgment  for  the  judgment  of  the  commissioners.  It  is, 
perhaps,  hardly  necessary  to  cite  authorities,  but  I  will  refer 
to  a  few  cases  in  this  connection.  In  the  case  of  the  Buffalo 
and  Niagara  Falls  R.  R.  Go.  agt.  The  City  of  Buffalo  (5 
Hill)  209),  it  was  held  that  a  statute  giving  power  to  the  com- 
mon council  of  a  city  to  regulate  the  running  of  railroad 
cars  within  the  corporate  limits,  authorizes  the  adoption  of  an 
ordinance  entirely  prohibiting  the  propelling  of  cars  by  steam 
through  any  part  of  the  city.  In  that  case  NELSON,  C.  J., 
says :  "  Power  over  the  subject  is  given  in  general  terms,  and 
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was  doubtless  intended  to  be  broad  enough  to  enable  the  pub- 
lic authorities  to  control  and  regulate  the  running  of  cars  in 
a  way  compatible  with  the  public  interests  of  the  city  and 
the  proper  security  of  the  persons  and  property  of  its  inhab- 
itants. A  large  discretion  is  therefore  conferred  upon  the 
common  council.  They  are  to  '  regulate '  the  running  of  the 
cars  —  that  is,  according  to  the  ordinary  acceptation  of  the 
term,  to  prescribe  rules  or  laws  by  which  the  running  of  cars 
within  the  city  is  to  be  governed  —  and  the  power  may,  with- 
out any  strained  construction,  well  apply  to  the  means  or 
force  by  which  the  cars  are  propelled.  A  right  to  regulate 
the  '  running '  seems  ex  m  termini  to  imply  an  authority  to 
regulate  the  power  by  which  they  are  driven." 

In  Cronin  agt.  The  People  (82  N.  Y.,  318)  it  was  held 
that  the  common  council  of  the  city  of  Albany,  who  by  its 
charter  was  authorized  to  enact  ordinances  to  regulate  the 
erection,  use  and  continuance  of  slaughter-houses,  had  power 
to  pass  an  ordinance  prohibiting  the  slaughtering  of  animals 
within  certain  specified  portions  of  the  city. 

In  Schank  agt.  The  Mayor  (10  Hun,  124)  it  was  held  that 
where  the  charter  of  the  city  of  New  York  provided  that 
the  common  council  shall  have  no  power  to  "  make  a  lease  of 
any  real  estate  or  franchise,  save  at  a  reasonable  rent ;  the 
decision  of  the  question  as  to  whether  or  not  the  rent  reserved 
is  a  reasonable  one  is  left  to  the  discretion  of  the  common 
council,  and  in  the  absence  of  fraud  or  collusion  its  decision 
is  conclusive."  This  case  was  affirmed  by  the  court  of 
appeals  (69  N.  Y.,  444.) 

In  the  New  York  amd  Harlem  Railroad  Company  agt. 
The  Mayor  of  New  York  (I  Hilt.,  562-588)  HILTON,  J., 
says :  "  Courts  are  bound  to  assume  that  where  a  discretion  is 
vested  in  a  municipal  body  exercising  functions  of  a  legisla- 
tive character,  good  reasons  existed  for  the  adoption  of  a 
regulation  or  ordinance  which  was  the  result  of  such  a  dis- 
cretion." 
Jn  the  City  of  Brooklyn  agt.  Breslin  (57  N.  Y.,  596), 
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EARL,  commissioner,  says :  "  It  is  also  claimed  on  behalf  of 
the  appellants  that  the  ordinance  is  void  as  being  in  restraint 
of  trade,  and  unreasonable,  unjust,  restrictive,  arbitrary  and 
oppressive.  It  is  sufficient  to  say  that  the  wisdom  and  expe- 
diency of  granting  such  power  to  the  city  were  within  the 
legislative  power  of  the  state  government  to  decide,  and  it 
cannot  be  said  that  the  ordinance  was  more  than  a  proper 
regulation  of  a  particular  branch  of  business,  for  the  good 
order  of  the  city,  and  the  protection  of  the  persons  and 
property  of  its  citizens,  &c." 

These  authorities  seems  to  me  amply  to  sustain  the  propo- 
sition that  the  ordinance  in  question  was  within  the  discre- 
tionary power  of  the  park  commissioners,  and  that  the  qourt 
cannot  say  as  matter  of  law  or  fact,  that  it  is  unreasonable. 
On  the  argument  much  stress  was  laid  upon  the  fact  that 
bicycles  are  admitted  in  Fairmount  park,  Philadelphia,  in  the 
streets  of  Boston  and  London  and  other  places.  Precisely 
what  the  powers  are  of  the  authorities  in  those  cities  over 
their  public  parks  and  streets  does  not  appear  from  anything 
in  this  case.  If  they  have  the  same  powers  as  the  park  com- 
missioners, the  not  uncommon  spectacle  is  presented  of  two 
bodies  having  similar  discretionary  powers,  differing  in  judg- 
ment as  to  the  mode  and  manner  in  which  that  discretion 
shall  be  exercised.  But  however  that  may  be,  it  seems  to  me 
to  be  a  sufficient  answer  to  any  argument  sought  to  be 
deduced  therefrom,  that  in  this  city  the  legislature  has  vested 
the  power  of  determining  what  shall  be  done  in  regulating, 
governing,  managing  and  directing  the  several  public  parks 
in  the  park  commissioners,  and  with  their  determination,  as 
the  authorities  already  cited  show,  in  the  absence  of  fraud  or 
collusion,  the  courts  cannot  interfere. 

The  rule  in  such  cases  is  forcibly  stated  by  LOUEIE,  justice, 
in  Fisher  agt.  Harrisbivrg  (2  Grant's  Pennsylvania  Cases, 
291-296).  The  learned  justice  says,  "  "Where  the  municipal 
legislature  has  authority  to  act,  it  must  be  governed  not  by 
our,  but  by  its  own  discretion,  and  we  shall  not  be  hasty 
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in  convicting  them  of  being  unreasonable  in  the  exercise 
of  it." 

In  conclusion,  I  am  of  the  opinion  that  the  ordinance  in 
question  is  valid  and  binding,  and  that,  therefore,  the  writ  of 
habeas  corpus  should  be  dismissed,  and  the  prisoners  remanded. 


K  Y.  SUPERIOR  COUKT. 

WILLIAM  H.  DUSENBURY,  as  administrator,  &c.,  of  THOMAS 
DUSENBURY,  deceased,  appellant,  agt.  CHARLES  DUSENBURY, 
respondent. 

Supplementary  proceedings  —  Examinations  taken  in,  to  what  extent  admissi- 
ble in  evidence  in  civil  or  criminal  proceedings  —  Effect  of  exclusion  of  such 
testimony  —  Code  of  Civil  Procedure,  section  2460. 

Examinations  taken  in  supplementary  proceedings  being  now  admissible 
in  evidence  under  section  2460  of  the  Code,  as  amended,  as  an  admis- 
sion against  the  interests  of  the  party  examined  and  against  a  defense 
he  may  set  up,  the  exclusion  of  such  testimony  in  which  defendant 
swore  he  was  not  a  partner  in  a  certain  firm,  necessitates  the  reversal  of 
a  judgment  for  defendant  entered  on  dismissal  of  plaintiff's  complaint, 
even  though  witnesses  called  by  the  plaintiff  testified  that  defendant 
was  a  partner,  it  not  being  so  clear  that  no  injury  was  done  the  plaintiff 
by  the  exclusion  of  the  testimony  offered  as  that  the  judgment  should 
nevertheless  be  sustained. 

General  Term,  April,  1882. 

Before  SEDGWICK,  C.  J.,  and  RUSSELL,  J. 

APPEAL  from  a  judgment  for  the  defendant,  entered  upon 
the  dismissal  of  the  plaintiff's  complaint. 

The  plaintiff  sued  for  the  sum  of  $4,671,  alleging  that  such 
sum  being  due  the  intestate  at  the  time  of  his  death,  had  been 
collected  and  retained  by  the  defendant. 

The  answer  alleged  that  the  defendant  and  one  Benjamin 
II.  Dusenbury  were  partners  of  the  plaintiff 's  intestate  under 
the  firm  name  of  Thomas  Dusenbury  &  Sons,  and  that  the 
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defendant  collected  such  moneys  as  a  surviving  partner,  and 
was  only  liable  to  account  as  such  to  the  other  surviving  part- 
ner and  the  representatives  of  the  intestate. 

On  the  trial  the  plaintiff  offered  in  evidence  the  testimony 
of  the  defendant  taken  in  proceedings  supplementary  to  an 
execution,  October  3,  1876,  in  which  the  defendant  swore  that 
he  was  not  a  member  of  the  firm  of  Thomas  Dusenbury  <fe 
Sons.  The  exclusion  of  such  testimony  was  made  the  ground 
of  an  exception. 

Ira  D.  Warren,  for  appellant. 
Charles  H.  Blandy,  for  respondent. 

RUSSELL,  J.  —  This  trial  took  place  June  20,  1881.  At 
that  time,  the  amendment  to  section  2460  of  the  Code,  passed 
April  20,  1881,  had  not  been  published.  Before  that  amend- 
ment, the  section  provided  that  examinations  taken  on  supple- 
mentary proceedings  should  not  be  used  as  evidence  against 
the  party  examined  in  criminal  or  civil  proceedings.  The 
amendment  struck  out  the  word  "  civil."  At  the  time  of  the 
trial,  then,  the  affidavit  of  the  defendant  was  admissible  as  an 
admission  against  his  interest  and  against  the  defense  he  set  up. 

It  is  claimed  that  notwithstanding  this  error,  the  judgment 
ought,  nevertheless,  to  be  upheld,  because  it  produced  no 
harm  to  the  plaintiff,  inasmuch  as  the  witnesses  called  by  the 
plaintiff  testified  that  the  defendant  was  a  partner. 

I  cannot  subscribe  to  that  view.  It  might  be  said  that  by 
reason  of  the  exclusion  of  this  piece  of  testimony,  which 
would  have  created  an  issue  to  be  submitted  to  the  jury,  the 
plaintiff  was  put  to  the  desperate  hazard  of  calling  the  adverse 
party  and  those  friendly  to  him.  It  may  also  be  said  that  one 
of  the  witnesses  testified  to  conclusions  rather  than  facts,  and 
his  testimony  might  be  taken  in  favor  of  either  side,  and  tne 
other  sustained  such  relations  to  this  case  and  to  the  parties 
as  that  the  jury  might,  had  they  chosen,  have  discredited  his 
testimony.  It  cannot  be  said  to  have  been  impossible  that  the 
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firm  name  Thomas  Dusenbury  &  Sons  was  employed,  and  yet 
that  the  sons  and  father  were  not  in  fact  partners  inter  sese. 
There  is,  at  any  rate,  some  evidence  going  to  show  that  they 
were  receiving  a  certain  share  of  the  profits  in  lieu  of  salary. 
The  conclusion  reached  by  the  learned  judge  who  presided  on 
the  trial  may  have  been  the  one  which  the  jury  would  have 
reached,  and  ought  to  have  reached,  if  the  testimony  excluded 
had  been  received.  But  we  cannot  say  that  that  is  so  clear 
as  that  if  the  jury,  with  such  testimony  before  them,  had 
reached  the  opposite  conclusion,  this  court  would  have  been 
justified  in  setting  the  verdict  aside  —  that  is  to  say,  it  is  not 
so  clear  that  no  injury  was  done  the  plaintiff  by  the  exclusion 
of  the  testimony  offered  as  that  the  judgment  should  never- 
theless be  sustained. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide--the  event. 


K  Y.  COMMON  PLEAS. 
MINNIE  CUMMINGS,  respondent,  agt.  Louis  HAUSEN,  appellant. 

Damages  —  In  suit  for  breach  of  contract,  up  to  what  time  damages  may  be 

recovered. 

In  a  suit  for  damages  for  breach  of  contract,  where  the  contract  has  not 
been  terminated  by  afflux  of  time,  damages  may  be  recovered  up  to 
the  time  of  the  trial  of  the  action. 

General  Term,  May,  1882. 

Before  YAN  BRUNT  and  VAN  HOESEN,  JJ. 

Samuel  Jones,  for  appellant. 

Christopher  Fine  and  Aaron  Kahn,  for  respondent. 

VAN  BRUNT,  J. —  This  action  was  brought  to  recover  dam- 
ages for  the  breach  of  a  contract  claimed  to  have  been  made 
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by  the  defendant  with  the  plaintiff  for  the  rental  of  certain 
premises,  with  board,  for  the  period  of  seven  months  com- 
mencing on  the  1st  of  October,  1881,  at  the  weekly  rent  of 
forty-five  dollars,  including  board.  The  defendant  occupied 
the  premises  up  to  the  fifteenth  day  of  October,  and  paid 
therefor  up  to  that  time,  and  then  moved  from  said  premises 
and  refused  to  pay  anything  further. 

The  action  was  commenced  on  the  twenty-first  day  of  Octo- 
ber, and  was  tried  on  the  twenty-sixth  day  of  November,  and 
a  recovery  was  had  for  $187 ;  and  from  the  judgment  there- 
upon entered  this  appeal  is  taken. 

It  appeared  upon  the  trial  that  thirty-five  dollars  of  this 
price  was  for  rent,  and  ten  dollars  for  board,  and  the  justice, 
in  granting  judgment,  seems  to  have  allowed  for  seven  weeks' 
rent,  less  forty-eight  dollars,  received  as  rent  for  part  of  the 
rooms  after  they  were  vacted  by  the  defendant. 

The  main  question  involved  in  this  case  is  as  to  the  rule  of 
damages.  The  case  of  Taylor  agt.  Bradley  (39  N.  Y.,  129) 
contains  dicta,  which  supports  the  claim  made  by  the  defend- 
ant, that  the  contract  not  having  been  terminated  by  afflux  of 
time  damages  could  only  be  recovered  up  to  the  time  of  the 
commencement  of  the  action ;  but  the  reasoning  applies  as 
well  to  damages  which  are  claimed  prior  to  the  commence- 
ment of  the  action  as  to  those  which  are  claimed  up  to  the 
time  of  the  trial  —  the  basis  of  the  dicta  being  that  the 
defendant  cannot  be  deprived  of  his  reclamation  or  abatement 
for  earnings  which  may  be  subsequently  received  from  other 
sources,  because,  until  the  termination  of  the  contract,  it  can- 
not be  determined  but  that  the  plaintiff  may  not  in  the  future 
have  employment  which  will  be  even  more  remunerative  than 
that  which  he  was  to  receive  from  the  defendant. 

It  is  established  by  numerous  authorities  that  for  a  breach 
of  a  contract  of  this  description  the  party  may  commence  his 
action  at  once  for  damages,  without  waiting  until  the  termina- 
tion of  the  contract ;  and  it  has  been  held  that  in  case  an 
action  was  commenced  prior  to  the  termination  of  the  con- 
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tract,  where  the  contract  at  the  time  of  the  trial  was  term- 
inated, that  the  party  could  recover  all  the  damages  which  he 
had  sustained  by  reason  of  the  violation  of  the  contract. 

In  the  case  of  employment,  an  action  will  not  lie  for  wages 
unless  proof  of  performance  or  continuous  readiness  to  per- 
form is  established,  but  in  an  action  for  damages  such  evidence 
is  not  necessary  —  all  that  is  necessary  to  establish  such  an 
action  is  a  breach  of  the  contract  of  employment  upon  tha 
part  of  the  defendant.  If  a  party  has  the  right,  in  case  he 
brought  his  action  prior  to  the  termination  of  the  contract  by 
afflux  of  time,  to  recover  his  damages  up  to  the  time  of  the 
commencement  of  the  action,  there  is  no  reason  why  he  should 
not  be  allowed  to  recover  his  damages  up  to  the  time  of  trial 
in  the  same  manner  as  he  would  be  allowed  to  do  if  the  action 
was  commenced  before  the  termination  of  the  contract  by 
afflux  of  time  and  the  trial  took  place  subsequent  thereto. 

The  objection  stated  in  the  case  of  Taylor  agt.  Bradley  is 
equally  against  the  recovery  of  damages  up  to  the  time  of  the 
commencement  of  the  action  as  it  is  against  the  right  to 
recover  damages  up  to  the  time  of  the  trial. 

Although  this  question  does  not  seem  to  have  been  directly 
decided  by  any  authority  which  I  have  been  able  to  find  in 
this  state  or  to  which  my  attention  has  been  directed,  I  am  of 
the  opinion  that  the  tendency  of  the  decisions  is  to  allow  the 
recovery  of  damages  in  all  cases  up  to  the  time  of  trial  irre- 
spective of  the  time  of  the  commencment  of  the  action. 

The  case  of  Hochster  agt.  De  La  Tour  (2  E.  L.  &  B.,  691), 
seems  to  expressly  sanction  the  latter  view. 

In  any  event,  however,  the  judgment  seems  to  have  been 
too  large.  The  amount  of  the  recovery  should  have  been  for 
six  weeks'  rent  at  thirty-five  dollars  a  week —  $210,  less  forty- 
eight  dollars,  the  amount  received  —  making  a  balance  of  $162.- 
The  judgment  should  therefore  be  reduced  to  the  sum  of 
$179.50,  and  affirmed  for  that  amount  without  costs  to  either, 
party  as  against  the  other. 

VAN  HOESBN,  J.,  concurs. 
VOL.  LXIII        45 
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K  Y.  COMMON  PLEAS. 

JOHN  P.  HIGQINS,  appellant,  agt.  THOMAS  J.  CHRICHTON  and 
others,  respondents. 

Causes  of  action  which  may  not  be  united  in  ihe  same  complaint — Code  of 
Civil  Procedure,  section  484. 

The  plaintiff,  as  assignee  of  judgments  against  A.,  brought  suit  to  set  aside 
two  chattel  mortgages  made  by  A.,  upon  his  personal  property  to  two 
persons,  who  were  joined  with  him  as  defendants,  which  liens  and  a 
general  assignment  to  another  defendant,  were  claimed  to  be  fraudulent. 
Another  defendant,  Close,  is  averred  to  hold  a  valid  chattel  mortgage, 
the  enforced  foreclosure  of  which  is  asked : 

Jleld,  that  the  cause  of  action  for  fraud,  and  that  against  Close,  are 
improperly  joined,  as  not  affecting  all  the  parties  to  the  action. 

General  Term,  July,  1882. 
•John  jBrooks  Lea/oitt,  for  appellant. 
Augustine  M.  CPNeil  and  James  M.  Lyddy,  for  respondents. 

BEACH,  J.  —  This  appeal  is  from  a  judgment  entered  upon 
•decision  sustaining  the  demurrers  of  certain  defendants  to  the 
complaint,  upon  the  ground,  among  others,  of  improperly 
•uniting  causes  of  action.  The  plaintiff  is  assignee  of  judg- 
ments against  the  defendant  Thomas  J.  Chrichton.  Two  of 
the  other  defendants  who  demur  are  alleged  to  hold  chattel 
mortgages  upon  the  debtor's  personal  property.  These  liens, 
and  a  general  assignment  for  the  benefit  of  creditors,  to 
another  defendant,  are  sought  to  be  set  aside  as  fraudulent,  or 
in  default  of  that  relief,  to  be  postponed  to  the  lien  of  the 
plaintiff's  judgments.  The  defendant  Close  is  averred  to 
hold  a  valid  chattel  mortgage,  and  the  only  relief  prayed 
against  him  is  its  enforced  foreclosure,  and  the  application  of 
any  surplus  upon  plaintiff's  judgments.  The  cause  of  action 
against  the  defendants  other  than  Close  seems  to  be  founded 
on  fraud.  The  complaint  is  barren  of  allegation  charging  him 
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with  fraudulent  action,  prejudicial  to  plaintiff's  rights  under 
his  judgments,  and  the  validity  of  his  security  is  not  impeached. 
The  causes  of  action  united  in  this  pleading  —  the  one  for 
fraud  affecting  the  assignment  and  chattel  mortgages,  the 
other  against  Close,  the  owner  of  a  valid  incumbrance  —  do 
not  affect  all  the  parties  to  the  action,  and  consequently  are  not 
capable  of  joinder  (Code  Civil  Pro.,  sec.  484).  It  is  not  an 
answer  to  the  objections,  that  no  cause  of  action  is  stated 
against  Close.  The  pleader  has  assumed  to  allege  one,  and 
cannot  claim  failure  for  a  shield,  when  the  pleading  is  thus 
questioned  by  other  defendants.  Whether  or  not  a  cause  of 
action  is  set  forth  against  Close,  depends  upon  adjudication  by 
the  court.  Until  so  decided  its  averment  must  be  deemed 
sufficient. 

The  judgment  should  be  affirmed,  with  costs. 


SUPREME  COURT. 

WALTER  B.  TILLMAN,  in  his  own  right  and  as  executor,  &c., 
of  JULIA  A.  GENTIL,  deceased,  agt.  ALGERNON  S.  SULLIVAN, 
public  administrator,  &c.,  and  others. 

Witt — Construction  of — When  interests  vest — TJie  word  "heir"  does  not 
include  the  "  widow  "  —  When  substitutes  take  the  place  of  primary  donees, 

The  testatrix  by  her  will  directed  that  her  residuary  estate  upon  the  death, 
of  her  husband,  who  had  a  life  interest  therein,  should  be  divided,  after 
payment  of  certain  legacies,  into  two  equal  parts;  one  of  the  two  to  be 
subdivided  into  seven  equal  parts,  one  of  which  she  gave  to  each  of  six 
persons  named  and  one  to  the  children  of  another  person,  and  directed 
that  the  "  heirs  of  any  or  either  of  the  foregoing  persons  who  may  die 
before  my  said  husband  take  the  share  which  the  persons  or  person  so 
dying  would  have  taken  if  living."  The  husband  of  the  testatrix  sur- 
vived her,  but  previous  to  his  death  several  of  the  persons  to  whom  the 
seven  parts  were  given  had  died: 

Held,  that  the  substantial  interest  in  these  shares  given  to  these  persons 
was  not  to  be  absolutely  vested  in  them  until  the  death  of  the  husband 
of  the  testatrix,  and  that  whatever  interest  they  took,  although  vested 
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during  his  lifetime,  was  liable  to  be  divested  by  the  death  of  either  in 
the  lifetime  of  the  tenant  for  life,  and  the  heir  or  heirs  of  the  person  so 
dying  took  the  share  which  he  or  she  would  have  taken  if  living  at  the 
time  limited  by  the  will.  Therefore  the  widow  of  one  of  the  persons 
so  dying,  who  by  his  will  gave  her  all  his  interest  in  the  property  so 
bequeathed,  did  not  thereby  become  the  owner  of  such  share,  though 
his  nearest  relatives  by  blood  at  the  date  of  his  death  were  the  children 
and  grandchildren  of  a  deceased  sister,  and  the  whole  remainder  be 
regarded  as  personal  property,  the  widow  is  not  included  under  the  term 
"  heir,"  as  used  by  the  testatrix,  and  can  take  nothing  under  the  will 
and  her  husband's  share  must  go  to  his  nearest  blood  relatives. 

Special  Term,  June,  1882. 

Evarts  Southmayd  &  Choate,  for  plaintiff. 

Pritchard,  Smith  <&  Dougherty,  for  defendants  Ellen  A. 
Davis  and  others. 

Gray  &  Davenport,  for  defendant  Bird. 

Henry  W.  Clark,  E.  S.  Dakin,  Chas.  H.  Glover,  L.  H. 
Arnold,  Connolly  &  Holme  and  Frederick  B.  Jennings,  for 
the  other  defendants. 

VAN  YOEST,  J.  —  I  must  say,  in  the  beginning,  that  the 
principal  questions  involved  in  this  controversy  have  been 
exceedingly  well  presented  by  the  counsel  engaged.  Their 
briefs  and  arguments,  submitted  with  the  papers,  discuss  the 
questions  in  issue  with  uncommon  ability  and  commendable 
candor. 

The  testatrix,  by  her  will  made  in  1868,  gave  all  her  residuary 
estate  to  her  executors  in  trust  to  apply  the  income  thereof  to 
the  sole  use  of  her  husband,  Theodore  Gentil,  during  his  life. 
The  testatrix,  a  resident  of  the  city  of  New  York,  died  in 
France  in  1874,  where  she  was  temporarily  sojourning.  The 
eighth  clause  of  her  will,  concerning  the  construction  of  which 
questions  have  arisen,  is  in  these  words : 

"  Eighth.  I  will  and  direct  that  all  the  remainder  of  my 
estate  so  set  apart  for  the  use  of  my  said  husband  during  his 
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life,  immediately  after  his  death,  first  deducting  therefrom 
the  legacies  bequeathed  by  the  last  preceding  clause  of  this 
will,  shall  be  divided  into  two  equal  parts,  as  near  as  may  be, 
and  that  then  one  of  said  shares  or  equal  parts  shall  again  be 
subdivided  into  seven  equal  shares  or  parts ;  and  I  give,  devise 
and  bequeath  one  of  said  seven  equal  parts  of  one  of  the  said 
two  equal  parts  to  each  of  the  following  persons  and  their 
heirs,  viz. :  To  Eugenia  Newman,  of  Philadelphia,  one  part ; 
to  Charles  Miflin,  of  Boston,  one  part ;  to  Sophia  Gardiner, 
widow  of  the  late  Edward  Gardiner,  of  Boston,  "one  part ;  to 
Matilda  Yan  Buren,  the  wife  of  Thomas  Van  Buren.  of 
Chicago,  one  part;  to  Elizabeth  D.  Tillman,  of  Troy,  one 
part ;  to  William  1ST.  Davis,  of  Illinois,  one  part ;  and  to  the 
children  of  William  A.  Bird,  of  Black  Rock,  in  the  state  of 
New  York,  one  part.  The  heirs  of  any  or  either  of  the  fore- 
going persons  who  may  die  before  my  said  husband  to  take 
the  share  which  the  persons  or  person  so  dying  would  have 
taken  if  living,  to  have  and  to  hold  to  them,  respectively,  and 
their  respective  heirs,  executors  and  administrators,  forever." 

Theodore  Gentil,  the  husband  of  the  testatrix,  survived  her 
but  died  in  April,  1880.  But  previous  to  his  death  several  of 
the  persons  particularly  named,  to  whom  the  seven  parts 
of  the  remainder  were  given  by  the  eighth  clause  of  the  will, 
had  departed  this  life,  which  fact  has  given  occasion  to  con- 
flicting claims  to  the  parts  of  the  residue  intended  for  the 
person  or  persons  so  dying. 

One  of  these  cases,  however,  need  only  be  examined,  as  it 
will  result  in  the  declaration  of  a  principle  which  will  control 
each  case,  and  will  clearly  indicate  who  is  legally  entitled  to 
the  share  of  the  remainder  primarily  intended  for  the  person 
so  dying. 

William  N".  Davis,  to  whom  one  of  the  seven  parts  was 
given,  resided  and  had  his  domicile  in  the  state  of  Illinois  at 
the  date  of  the  will,  and  he  continued  to  reside  in  such  state 
until  his  death.  He  died  on  the  20th  day  of  June,  1878. 

William  N.  Davis  left  him  surviving  his  widow,  the  defend- 
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ant,  Ellen  Augusta  Davis,  but  no  child  or  children  or  descend- 
ants of  a  child,  and  no  parent  nor  brother  or  sister.  His 
nearest  relatives  by  blood  at  the  date  of  his  death  were  the 
children  and  grandchildren  of  a  deceased  sister,  Johanna 
Davis  Bird,  who  married  William  A.  Bird  of  Black  Rock. 

"William  N.  Davis  left  a  will  dated  in  1876,  by  which  he 
gave  to  his  wife  all  his  interest  in  the  property  bequeathed  to 
him  by  the  will  of  Julia  Augusta  Gentil.  The  will  was  exe- 
cuted and  published  in  all  respects  according  to  the  require- 
ments of  the  laws  of  Illinois,  as  well  as  those  of  the  state  of 
New  York. 

The  widow  of  William  N.  Davis  claims  that  under  the  will 
of  her  husband  she  is  the  absolute  owner  of  the  share  in  the 
remainder,  given  to  her  late  husband  by  the  will  of  the 
testatrix. 

I  am  of  opinion  that  this  claim  cannot  be  sustained.  I  ana 
not  prepared  to  decide,  as  is  claimed  by  her  counsel,  that  the 
gift  to  her  husband  of  the  one-seventh  part  of  one-half  of  the 
remainder  was  so  absolutely  vested  in  him  as  that  his  testa- 
mentary disposition  thereof  could  not  be  defeated.  A  consid- 
eration of  the  whole  devise  and  bequest  (and  I  must  regard  it 
as  an  entirety)  satisfies  me  that  the  substantial  interest  in  the 
share  given  to  William  N.  Davis  was  not  to  be  absolutely 
vested  in  him  until  the  death  of  Theodore  Gentil,  and  that 
whatever  interest  he  took,  although  vested  during  his  lifetime, 
was  liable  to  be  divested  by  his  death  in  the  lifetime  of  the 
tenant  for  life.  And  the  consequence  follows  that  the  will  of 
William  N.  Davis  conferred  no  right  whatever  upon  his 
widow,  to  the  share  which  he  could  only  have  taken  in  the 
event  that  he  was  in  being  at  the  death  of  the  tenant  for  life. 

I  consider  it  quite  clear  from  the  carefully  chosen  words 
used  in  this  clause  of  the  will,  that  it  was  present  to  the  mind 
of  the  testatrix,  when  she  made  this  testamentary  disposition, 
that  the  interest  primarily  intended  for  William  K.  Davis,  as 
well  as  the  other  donees  named  in  the  eighth  clause  of  the  will, 
was  liable  to  be  defeated  by  the  death  of  one  or  more  of  them, 
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through  the  postponement  by  her  of  the  time  of  the  division 
of  the  estate,  after  her  husband's  death,  when  the  gifts  were 
to  be  absolutely  taken  and  enjoyed.  For  upon  the  death  of  the 
life  tenant,  and  not  before,  was  the  remainder,  the  legal  title 
to  and  possession  of  which,  as  an  entirety,  was  to  remain  in 
the  trustees  for  the  sole  use  of  the  husband  of  the  testatrix 
until  his  death,  to  be  divided  into  separate  shares,  and  which 
distinct  shares  were  given  to  the  persons  above  named  and 
"  their  heirs."  In  view  of  the  fact  that  in  the  event  of  the 
death  of  Davis  in  the  lifetime  of  the  husband  of  the  testa- 
trix, there  was  a  gift  over,  it  is  not  material  to  speak  fur- 
ther of  the  nature  of  the  interest  of  Davis  during  life,  for 
if  it  was  a  vested  interest  it  was  liable  to  be  divested.  The 
gift  to  him  was  not  indefeasible.  For  the  last  sentence  in 
the  clause,  which  must  be  considered  as  controlling,  is  in  these 
words : 

"  The  heirs  of  any  or  either  of  the  foregoing  persons  who 
may  die  before  my  said  husband,  to  take  the  share  which  the 
persons  or  person  so  dying  would  have  taken  if  living." 

This  clearly  shows  that  the  testatrix  would  herself  with  cer- 
tainty point  out  the  channels  through  which  her  estate  should 
flow.  In  this  view  the  heirs  of  the  person  so  dying  are  sub- 
stituted in  the  place  of  the  persons  dying,  and  take  through 
the  operation  of  the  executory  gift,  and  not  by  descent  or 
inheritance. 

Construction  can  assign  no  period  for  the  absolute  vesting 
of  interests  under  a  will  in  opposition  to  its  plain  and  ambig- 
uous terms,  nor  can  it  enlarge  a  right  or  interest  beyond  what 
the  clearly  expressed  intentions  of  the  testator  has  intended. 
And  I  must  therefore  decide,  as  well  in  the  case  of  William 
N.  Davis  as  in  that  also  of  any  other  person  to  whom  a  share 
in  the  remainder  was  given  by  the  eighth  clause  of  the  will, 
and  who  died  in  the  lifetime  of  Theodore  Gentil,  that  his  or 
her  heirs  take  the  share  which  the  person  so  dying  would  have 
taken  if  living  at  the  time  limited  by  the  will.  The  follow- 
ing cases  illustrate  what  has  been  above  suggested :  Drake 
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agt.  Pell  (3  Edw.,  ch.  251,^?.  268);  Adams  agt.  Beekman  (1 
Paige,  632) ;  Williamson  agt.  Field  (2  Sandf.,  533) ;  Moore 
agt.  Lyons  (25  TFm^.,  144).  But  it  is  claimed  by  the  learned 
counsel  for  the  widow  of  "William  N.  Davis  that  if  his  share 
did  not  vest  absolutely  in  him,  so  as  to  pass  to  her  under  his 
will,  still  she  took  the  whole  of  said  share  as  his  "heir"  under 
the  eighth  clause  of  the  will.  And  in  this  connection  it  is 
urged  that  the  bulk  of  the  estate  left  by  the  testatrix  was  per- 
sonal, and  that  her  real  estate  was  of  comparatively  small 
value,  and  that  by  force  of  the  provisions  of  the  will  there 
was  an  equitable  conversion  of  realty  into  personalty. 

I  am  of  opinion  that  there  was  such  equitable  conversion. 
But  I  apprehend  that  the  fact  that  the  whole  remainder  is  to 
be  regarded  as  personal  property,  for  the  purposes  of  division 
and  distribution,  does  not  determine  the  question  as  to  whether 
the  widow  is  to  take  the  whole  or  any  part  of  the  share 
primarily  given  to  her  husband. 

Effect  must  be  given  to  what  has  been  decided  above  — 
that  the  heirs  of  William  N.  Davis  take  the  share  of  the 
estate  primarily  given  to  him  by  purchase,  through  the  gift 
over  and  under  the  will.  It  is  probably  true  that  under  the 
English  decisions  the  widow  would  be  embraced  under  the 
general  term  "  heirs "  of  "William  N.  Davis.  Thus,  In  re 
Stevens'  Trust  (15  £q.  [L.  .#.],  115),  it  was  held  that  by  the 
word  "heirs"  were  meant  the  next  of  kin  of  I.  S.,  according 
to  the  statute  of  distributions,  together  with  the  widow  of 
I.  S.,  if  living  at  the  death  of  the  testatrix.  The  "  heirs-at- 
law  "  and  "  next  of  kin,"  although  often  the  same  persons, 
yet  they  constitute  separate  classes.  The  word  "  heirs  "  usu- 
ally designates  those  who  succeed  to  the  real  property  of  an 
intestate ;  the  "  next  of  kin,"  those  who  succeed  to  the  per- 
sonal property ;  and  the  word  "  heirs  "  is  sometimes  construed 
to  mean  "  next  of  kin." 

I  can  discover  nothing  in  the  will  under  consideration  which 
leads  to  the  conclusion  that  the  testatrix  meant  that  the  widow 
of  "William  N.  Davis  should  be  included  in  the  word  "  heirs," 
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used  by  her,  or  that  she  should  take  any  part  of  the  remainder, 
although  it  all  be  regard  as  personalty. 

The  following  cases  hold  in  effect  that  the  widow  is  neither 
an  "  heir,"  nor  embraced  within  the  term  "  next  of  kin  "  of 
her  husband  (Adams  agt.  Beekman,  I  Paige,  632 ;  Drake 
agt.  Pell,  3  Edw.  Ch.,  251 ;  Hamlin  agt.  Osgood,  1  Red., 
410 ;  Slosson  agt.  Lynch,  43  Barb.,  147 ;  Wright  agt.  Trus- 
tees of  Meth.  Epis.  Church,  Hoff.  Chy.  R.,  202 ;  Murdoch 
agt.  Ward,  67  N".  T.,  387,  390).  In  the  latter  case,  the  court 
held  that  the  words  "  next  of  kin  "  do  not  include  the  widow ; 
they  mean  "  relatives  in  blood  "  (See,  also,  Luer  agt.  Dunham, 
69  N.  T.,  36 ;  KettUtas  agt.  Kettletas,  72  N.  T.,  312 ;  Jones 
agt.  Lloyd,  33  Ohio,  572  ;  Gauch  agt.  St.  Louis,  <&c.,  88  III., 
251).  And  by  the  Code  of  Civil  Procedure,  section  2514, 
subdivision  12,  the  term  "next  of  kin"  includes  all  those 
entitled  under  the  provisions  of  law  relating  to  the  distribu- 
tion of  personal  property,  to  share  in  the  unbequeathed  residue 
of  the  assets  of  a  decedent  after  payment  of  debts  and 
expenses,  other  than  a  surviving  husband  or  wife. 

I  must,  therefore,  decide  that  the  widow  is  not  included 
under  the  term  "  heir  "  as  used  by  the  testatrix,  and  can  take 
nothing  under  the  will. 

The  rights  of  parties  claiming  under  the  will  must  be 
determined  by  the  law  of  New  York,  in  which  state  the  testa- 
trix resided,  and  with  respect  to  which  she  is  presumed  to 
have  made  her  will.  Undoubtedly  had  William  1ST.  Davis 
survived  the  tenant  for  life,  and  had  then  died,  the  rights  of 
his  wife  to  property  of  which  he  had  died  possessed  would 
have  been  different,  and  her  rights  would  in  such  case  have 
depended  upon  the  law  of  her  husband's  domicile  at  the  time 
of  his  death. 

The  conclusion  reached,  therefore,  with  regard  to  the  gift 
in  question  is  that  the  defendants  Grace  E.  Bird  and  others, 
who  were  the  nearest  blood  relatives  of  "William  N.  Davis,  at 
the  time  of  his  decease,  are  entitled  under  the  will  to  the 
share  primarily  given  to  him. 
VOL.  LXIII  46 
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I  do  not  regard  it  proper  at  this  time  to  make  any  sugges- 
tions in  regard  to  the  fund  of  $10,000,  set  apart  in  pursuance 
of  the  fifth  clause  of  the  will,  for  the  benefit  of  Ann  B. 
Davis  during  her  life.  The  trust  concerning  that  fund  still 
continues,  and  the  fund  cannot  be  distributed  in  this  action,  and 
it  is  probable  that  changes  before  the  trust  terminates  will 
take  place,  which  a  decision  now  could  not  anticipate  or  effect. 

The  findings,  conclusions  of  law  and  judgment  will  be 
settled  in  pursuance  of  the  above. 


SUPKEME  COURT. 
ROBERT  C.  MAKTIN  agt.  JACOB  S.  RECTOR. 

Sfieclment  —  New  trial  — A  defendant  who  has  been  evicted  by  virtue  of  a 
judgment  in  an  action  of  ejectment,  where  a  new  trial  is  granted  in  such 
action  upon  an  appeal,  and  he  succeeds,  cannot  enter  a  judgment  of  resti- 
tution without  an  order  of  the  court  allowing  it —  Code  of  Oiml  Procedure, 
sections  1189,  1525,  1526,  1529,  1005,  1292,  1323. 

A  defendant  who  has  been  evicted  from  the  possession  of  real  estate  by 
virtue  of  a  judgment  in  favor  of  the  plaintiff  in  an  action  of  ejectment, 
provided  a  new  trial  is  granted  in  such  action  upon  an  appeal,  and  he 
succeeds  upon  such  new  trial,  cannot  enter  a  formal  judgment  of  resti- 
tution upon  such  verdict,  without  an  order  of  the  court  allowing  it. 

Albany  Special  Term,  May,  1881. 

MOTION  by  plaintiff  to  correct  the  judgment-roll,  entered  in 
this  action,  and  for  the  restoration  to  him  of  the  property 
from  which  he  or  his  assignee  had  been  evicted  by  the  execu- 
tion issued  upon  such  judgment. 

.  / 
Samuel  Hand,  for  the  plaintiff  and  motion. 

George  W.  Miller,  for  the  defendant,  and  opposed. 
Eugene  Burlingame,  for  party  removed  from  the  premises. 
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WESTBROOK,  J.  —  This  action  was  brought  to  recover  pos- 
session of  certain  real  estate  situate  in  the  county  of  Rensse- 
laer.  Upon  the  first  trial  of  such  action  the  plaintiff  suc- 
ceeded, and  by  virtue  of  the  judgment  entered,  the  plaintiff 
was,  by  execution,  placed  in  possession  of  the  property. 

The  judgment,  however,  was  reversed  at  general  term  upon 
an  appeal,  and  a  new  trial  granted,  but  there  was  no  order 
made  for  the  restoration  to  the  defendant  of  the  property 
from  which  he  had  been  evicted. 

The  action  was  retried  at  the  Rensselaer  circuit  in  Febru- 
ary, 1882,  justice  INGALLS  presiding,  and  resulted  in  a  verdict 
for  the  defendant.  The  charge,  however,  of  the  judge  presid- 
ing at  the  trial,  shows  it  was  held  as  matter  of  law,  that  the 
plaintiff  was  entitled  to  recover,  provided  the  defendant  was 
the  actual  occupant  of  the  premises  sought  to  be  recovered  at 
the  time  of  the  commencement  of  the  suit. 

"Without  any  order  of  the  court  allowing  it,  the  defendant 
has,  upon  the  verdict,  not  only  entered  a  judgment  for  costs, 
but  has  also  inserted  therein  a  special  clause  directing  the  pos- 
session of  the  premises  to  be  restored  to  him.  By  virtue  of 
an  execution  issued  upon  such  judgment,  the  defendant  has 
been  placed  in  possession  of  the  property. 

The  plaintiff  now  moves  (and  in  such  motion  one  J  ohn  M. 
Green,  who  was  the  occupant  of  the  premises,  and  was 
removed  therefrom  under  the  judgment  in  favor  of  the 
defendant,  unites)  that  the  order  of  restoration  in  such  judg- 
ment contained  should  be  set  aside,  and  the  proceedings  there- 
under in  favor  of  the  defendant  vacated  and  annulled. 

The  question,  which  the  motion  involves,  is,  can  a  defend- 
ant, who  has  been  evicted  from  the  possession  of  real  estate  by 
virtue  of  a  judgment  in  favor  of  the  plaintiff  in  an  action  of 
ejectment,  provided  a  new  trial  is  granted  in  such  action  upon 
an  appeal,  and  he  succeeds  upon  such  new  trial,  enter  a  formal 
judgment  of  restitution  upon  such  verdict,  without  any  order 
of  the  court  allowing  it  ? 

If  the  question  just  stated  must  be  answered  in  the  affirm- 
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ative,  then  this  case  presents  the  unalterable  and  singular 
spectacle  of  a  person,  who  is  not  the  owner  of  real  estate, 
placed  in  the  possession  thereof  as  against  the  true  owner,  and 
the  still  stranger  spectacle,  if  that  be  possible,  of  an  individ- 
ual, who  succeeds  in  an  action  upon  the  sole  ground  that  he 
was  not  the  occupant  of  the  property  sought  to  be  recovered 
thereby,  at  the  time  of  its  commencement,  placed  in  posses- 
sion of  such  property  which  he  never  before  held,  and  the 
right  to  occupy  which  his  defense  disclaimed.  A  stronger 
case  for  the  interposition  of  the  court  cannot  well  be  imagined, 
and  it  forcibly  presents  the  danger  of  permitting  a  judgment 
of  restitution  to  be  entered  without  a  formal  application  to 
the  court.  The  defendant,  however,  insists  that  the  judg- 
ment is  authorized,  and  an  examination  of  such  claim  will  be 
made. 

It  is  true,  as  the  counsel  for  the  defendant  contends,  that 
section  1189  of  the  Code  provides  that  "upon  the  application 
of  the  party  in  whose  favor  a  general  verdict  is  rendered,  the 
clerk  must  enter  judgment,  in  conformity  to  the  verdict, 
unless  a  different  direction  is  given  by  the  court,  or  it  is  other- 
wise specially  prescribed  by  law,"  but  this  leaves  the  question 
open,  what  judgment  does  the  law  permit  to  be  entered  upon 
such  verdict  ? 

Section  1529  of  the  Code  declares :  "  "Where  the  plaintiff 
has  taken  possession  of  real  property,  by  virture  of  a  final 
judgment,  his  possession  shall  not  be  in  any  way  affected  by 
the  vacating  of  the  judgment,  except  as  prescribed  in  sections 
1525  or  1526  of  this  act.  In  such  a  case,  if  the  defendant 
thereafter  recovers  final  judgment  in  the  action,  it  must  award 
to  him  the  restitution  of  the  possession  of  the  property,  and 
he  may  have  an  execution  thereupon  for  the  delivery  of  the 
possession  to  him,  as  if  he  was  plaintiff."  What  does  this 
section  mean  ?  Do  the  words  "  in  such  a  case "  refer  to  all 
cases  in  which  "  the  plaintiff  has  taken  possession  of  real 
property,  by  virtue  of  a  final  judgment,"  without  regard  to 
the  mode  of  obtaining  a  new  trial ;  or  do  they  refer  only  to 
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those  actions  in  which  a  new  trial  has  been  obtained,  not  by 
appeal,  but  by  special  application  to  the  court  as  provided  in 
sections  1525  and  1526  ? 

Sections  1525  and  1526  of  the  Code  are  (see  Mr.  TTiroop's 
notes  to  such,  sections),  though  somewhat  changed,  substitutes 
for  sections  37  and  38  of  the  Revised  Statutes  (2  Edmund's 
Statutes,  p.  318),  and  section  1529  of  the  Code  (see  Mr. 
Throop's  note),  for  section  41  of  the  Revised  Statutes  (2 
fidmwncFs  Statutes,  p.  319).  Section  41  of  the  Revised 
Statutes  declares :  "  If  the  plaintiff  shall  have  taken  posses- 
sion of  the  premises,  by  virtue  of  recovery  in  ejectment,  such 
possession  shall  not  in  any  way  be  effected  by  the  vacating  of 
any  judgment,  as  herein  provided,  and  if  the  defendant 
recover  in  any  new  trial  hereby  authorized,  he  shall  be  entitled 
to  a  writ  of  possession,  in  the  same  manner  as  if  he  was  plain 
tiff."  The  mode  of  vacating  a  judgment  provided  by  the 
statute,  to  which  reference  is  made,  by  the  section  just  quoted, 
was  not  a  vacation  by  appeal,  but  upon  an  application  to  the 
court  as  .prescribed  by  sections  37  and  38.  The  effect  of  sec- 
tion 41  was  clearly  then  to  take  from  the  court  the  power  of 
awarding  restitution  to  the  defendant,  when  a  new  trial  was 
given  under  the  statute,  and  to  confine  such  restitution  to  a 
case,  in  which,  after  the  new  trial  had  been  granted,  the 
defendant  was  successful  upon  such  "  new  trial." 

In  Huntington  agt.  Forkson  (7  Hill,  195),  the  supreme 
court  had  construed  the  meaning  of  the  words,  "  if  the  defend- 
ant recover  in  any  new  trial,"  used  in  section  41.  Of  them 
in  that  case  judge  BKONSON  (see  pages  196,  197)  had  said : 
"Although  the  words  are  that  the  defendant  shall  have  a 
writ  of  possessior  if  'he  recover  in  any  new  trial,'  I  am 
strongly  inclined  to  the  opinion  that  the  legislature  intended 
the  possession  should  be  restored  whenever  the  defendant 
should  obtain  a  regular  judgment  in  his  favor,  whether  upon 
a  trial  or  ?n  any  other  way." 

The  decision,  to  which  reference  has  just  been  made,  makes 
the  meaning  of  the  Revised  Statutes  clear.  Section  41 
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thereof  provided  for  a  restitution  of  the  premises  to  a  defend- 
ant, who  had  been  deprived  of  the  possession  thereof  by  a 
judgment  in  favor  of  the  plaintiff  in  an  action  of  ejectment, 
in  case  he  had  final  judgment  in  his  favor,  after  a  new  trial 
had  been  granted  to  him  under  the  statute,  and  not  upon 
appeal. 

By  this  note  to  section  1529  of  the  Code,  its  author,  Mr. 
Throop,  has  declared  its  meaning  to  be  identical  with  that  ot 
the  old  Revised  Statutes,  as  interpreted  by  the  case  above 
referred  to.  He  says :  "  Section  41  of  the  Revised  Statutes 
amended  so  as  to  authorize  an  execution  in  behalf  of  the 
defendant,  upon  a  recovery  by  him,  in  other  cases,  as  well  as 
upon  a  new  trial,  in  accordance  with  the  opinion  of  BRONSON, 
Oh.  J.,  as  to  a  writ  of  possession,  in  Huntington  agt.  Forkson 
(7  Hill,  195)."  As  the  Revised  Statutes  (see.  41)  provided 
for  the  entry  of  a  judgment  of  restitution  to  the  defend- 
ant in  an  action  of  ejectment,  when  he  was  successful,  only 
in  a  case  in  which  a  new  trial  had  been  granted  upon  a  special 
application  to  the  court  in  accordance  with  its  provisions,  it 
follows  that  the  Code  by  its  1529th  section,  which  was  enacted 
to  carry  out  the  provision  of  the  Revised  Statutes,  as  inter- 
preted by  Huntington  agt.  Forkson,  did  not  authorize  the 
judgment  entered  in  this  action.  The  court  had  interpreted 
the  words,  "  if  the  defendant  recover  in  any  new  trial  hereby 
authorized,"  used  in  the  Revised  Statutes,  to  mean  "when- 
ever the  defendant  should  obtain  a  regular  judgment  in 
his  favor,  whether  upon  a  trial  or  in  any  other  way,"  and 
Mr.  Throop  has,  in  section  1529  of  his  Code,  substituted  for 
the  words  used  in  the  Revised  Statutes  the  words,  "  if  the 
defendant  thereafter  recovers  final  judgment  in  the  action." 
The  change  made  is  clearly  in  harmony  with  the  note  of  Mr. 
Throop,  and  leaves  no  doubt  as  to  the  meaning. 

To  the  argument  already  made  as  to  the  meaning  of  section 
1529  of  the  Code  there  is  another,  and  it  is  this,  that  by  other 
sections  of  the  Code  provision  is  made  for  a  case  like  the 
present.  By  section  1005  is  conferred  the  power  to  award 
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restitution  when  a  new  trial  is  granted  upon  a  case  with 
exceptions ;  by  section  1292,  "  when  a  judgment  is  set  aside 
for  any  cause  upon  motion  ;"  and  by  section  1323,  "  where  a 
final  judgment  or  order  is  reversed  or  modified  upon  appeal." 
As  a  new  trial  had  been  granted  in  this  action  upon  an  appeal, 
the  defendant's  remedy  was  to  apply  to  the  court  for  relief, 
and  he  could  not,  without  an  express  order  authorizing  it, 
enter  the  judgment  of  restitution. 

The  judgment  must  be  modified  and  amended  as  sought  by 
this  motion,  and  an  order  entered  directing  the  sheriff  to 
restore  the  possession  to  the  party  who  has  been  evicted. 
This  order  must  be,  however,  without  prejudice  to  the  right 
of  the  defendant  to  move  for  such  relief  as  he  may  conceive 
himself  entitled  to. 

The  form  of  the  order  will  be  settled  on  notice  to  the 
defendant's  attorney. 


MONTGOMEEY  COUNTY  COUET. 

BENJAMIN  BITTERLY  as  overseer  of  the  poor  of  the  town  of 
Palatine,  appellant,  agt.  ALEXANDER  MURRAY  as  overseer 
of  the  poor  of  the  town  of  Minden,  respondent. 

Superintendents  of  the  poor — person  removing  from,  one  town  to  another  and 
becoming  a  pauper,  which  town  liable  for  his  support. 

Where  F.  had  resided  in  the  town  of  Minden,  adjoining  Palatine,  in 
Montgomery  county,  for  seventeen  years  continuously,  until  Novem- 
ber, 1881,  when  he  voluntarily  removed  to  the  town  of  Palatine,  and 
in  about  a  month  thereafter  he  and  his  family  became  a  town  charge: 

Held,  that  F.  has  never  gained  a  legal  settlement  in  the  town  of  Palatine, 
but  that  he  had  gained  such  settlement  in  the  town  of  Minden,  and  it 
still  remains  there,  and  that  that  town  is  liable  for  his  support  as  a 
pauper  since  he  removed  to  Palatine. 

Section  29  of  the  statute  (3  R  8.  [Bank's  new  7th  ed.],  1858,  1859),  applies 
to  "  every  person  "  who  shall  be  a  resident  and  inhabitant  of  any  town 
for  one  year,  and  the  members  of  his  family  who  shall  not  have  gained 
a  separate  settlement.  And  they  cannot  gain  a  settlement  in  any  town 


NEW  YORK  PRACTICE  REPORTS. 


Bitterly  agt.  Murray. 


until  they  have  resided  therein  for  at  least  one  year,  whether  such  per- 
sons are  paupers  or  not.  When  a  settlement  is  once  legally  gained  in 
any  town  it  must  necessarily  remain  there  until  one  is  subsequently 
established  in  some  other  town  or  county. 

March  Term,  1882. 

Daniel  S.  Morrell,  for  appellant. 

Henry  V.  Borst,  for  respondent. 

ZERAH  S.  WESTBROOK,  County  Judge.  —  This  case  arose  on 
a  dispute  between  the  appellant  and  respondent  as  the  over- 
seers of  the  poor  of  their  respective  towns  over  the  settle- 
ment, under  the  poor  laws,  of  Theodore  Funk  and  family, 
who  are  at  present  residing  in  the  town  of  Palatine. 

Funk  resided  in  the  town  of  Minden,  adjoining  Palatine, 
in  Montgomery  county,  for  seventeen  years  continuously, 
until  November,  1881,  when  he  voluntarily  removed  to  the 
town  of  Palatine,  and  in  about  a  month  thereafter  he  and  his 
family  became  a  town  charge,  and  the  overseer  of  the  poor  of 
that  town  was  compelled  to  and  did  furnished  them  assistance. 

He  was  a  poor  man,  a  laborer,  but  had  never  applied  for  or 
received  any  assistance  from  the  poor  authorities  of  the  town 
of  Mind  en,  and  had  always  before  supported  his  family. 
There  was  no  change  in  his  financial  condition  after  his 
removal  to  Palatine,  except  that  he  was  rendered  unable  to 
work  on  account  of  sickness.  After  the  overseer  of  the  poor 
of  the  town  of  Palatine  rendered  the  help  to  Funk,  he  served 
the  proper  notice  upon  the  overseer  of  the  poor  of  the  town 
of  Minden  to  provide  for  his  support,  and  the  respondent 
then  served  the  proper  return  notice  to  contest  the  settlement 
of  Funk  and  family  under  the  statute  (3  R.  S.  \Bantfs  new 
Hik  ed,],  sec.  29,  subdiv.  4,  sees.  32,  33,  pp.  1859,  1860).  And 
thereafter,  on  January  23,  1882,  the  superintendent  of  the 
poor  of  the  county  duly  heard  the  matter,  and  made  an  order 
deciding  that  the  legal  settlement  of  said  Funk  was  not  in  the 
town  of  Minden,  and  awarded  costs  to  respondent.  From 
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that  order  and  determination  the  overseer  of  the  poor  of  the 
town  of  Palatine  appealed  to  the  county  court  for  a  new  trial 
under  chapter  38,  Laws  of  1872  (3  R.  <S.  \_Bantfs  new  1th 
ed.~],  pp.  1878,  1879).  Upon  such  new  trial  duly  had  the  fore- 
going facts  were  proved. 

The  important  question  to  be  determined  is  the  legal  one 
as  to  which  town  Funk  was  legally  settled  in  at  the  time  he 
became  a  charge  upon  the  town  of  Palatine  and  was  relieved, 
as  the  statute  required,  by  the  overseer  of  the  poor  of  that  town. 
The  question  upon  similar  facts  has  repeatedly  troubled  me 
during  the  past  few  years,  and  I  understand  that  it  has  long 
been  a  perplexing  question  to  superintendents  of  the  poor 
and  other  judges  throughout  the  state  having  the  matter 
before  them.  There  is  no  adjudicated  decision  upon  the  sub- 
ject under  our  present  statute,  and  I  am  compelled  to  decide 
the  question  by  a  construction  of  the  several  provisions  of  the 
statute  upon  the  subject,  unaided  by  any  adjudicated  authori- 
ties. Section  29  of  the  statute  (3  R.  S.  [HanUs  new  1th 
ed.~],pp.  1858, 1859),  provides  as  follows :  "  Every  person  of  full 
age,  who,  after  this  chapter  shall  commence  and  take  effect, 
shall  be  a  resident  and  inhabitant  of  any  town  for  one  year, 
and  the  members  of  his  family  who  shall  not  have  gained  a 
separate  settlement  shall  be  deemed  settled  in  such  town." 
And  section  31  (id.)  provides  as  follows :  "  No  person  shall 
be  removed  as  a  pauper  from  any  city  or  town  to  any  city  or 
town  of  the  same  or  any  other  county,  nor  from  any  county 
to  any  other  county,  but  every  poor  person  shall  be  supported 
in  the  town  or  county  where  he  may  be,  as  follows : 

"  1.  If  he  hath  gained  a  settlement  in  any  town  in  such 
county  he  shall  be  maintained  by  such  town.  *  *  * 

"  4.  If  such  pauper  be  in  a  county  where  the  respective  towns 
are  liable  to  support  their  poor,  and  hath  gained  a  settlement 
in  some  other  town  of  the  same  county  than  that  in  which  he 
may  then  be,  he  shall  be  supported  afthe  expense  of  the  town 
where  he  may  be,  and  the  overseers  shall  give  notice  in 
writing  to  the  overseers  of  the  town  to  which  such  pauper 
VOL.  LXHI  47 
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shall  belong,  or  to  one  of  them,  requiring  them  to  provide 
for  the  relief  and  support  of  such  pauper." 

Then  follows  the  provisions  for  determining  the  settlement 
in  case  of  dispute  as  before  herein  referred  to. 

The  object  and  scheme  of  the  statute  seem  to  be  to  provide 
for  the  settlement  of  all  persons  under  the  poor  laws,  no  mat- 
ter what  their  previous  financial  condition  may  have  been,  and 
whether  they  were  ever  paupers  before  or  not,  and  to  fix  the 
liability  of  the  proper  town  for  their  support  and  maintenance 
whenever  by  misfortune  or  otherwise  they  should  become  a 
charge  upon  the  public.  This  is  the  reasonable  and  natural  con- 
clusion to  be  drawn  from  the  various  provisions  of  the  statute 
,and  from  the  language  of  the  particular  sections  quoted. 

Funk  had  certainly  gained  a  settlement  under  the  statute  in 
either  Minden  or  Palatine,  and  one  or  the  other  is  liable  for 
his  support  after  he  became  a  pauper.  It  cannot  be  urged 
that  from  the  peculiar  circumstances  of  his  case  he  had  gained 
no  settlement  in  either  town.  He  could  not  have  gained  a 
settlement  in  Palatine,  because  he  had  not  resided  there  a 
year.  He  had  just  previously  resided  in  Minden  over  a  year 
under  all  the  circumstances  that  could  establish  his  settlement 
there.  If  Funk  had  become  sick  and  unable  to  provide  for 
himself  while  residing  in  Minden  at  any  time  after  the  expi- 
ration of  his  first  year's  residence  there,  that  town  would 
undoubtedly  have  been  then  liable  for  his  support.  "What 
difference  can  it  make  that  he  removed  into  the  town  of  Pala- 
,tine,  and  required  assistance  from  that  town  as  a  poor  person 
before  residing  there  a  year  ?  I  think  none.  It  was  Minden's 
misfortune,  as  well  as  Funk's,  that  he  became  sick  and  required 
help  before  residing  in  Palatine  the  period  required  by  law 
to  establish  his  legal  settlement  in  the  latter  town.  It  is  true 
Funk  was  not  a  pauper  when  he  removed  to  Palatine,  and 
never  had  been.  But  he  was  a  poor  person,  though  that  even  is 
of  no  particular  consequence.  He  became  a  pauper  after  his 
removal  to  Palatine,  and  required  «and  received  relief  as  such. 
Section  29  of  the  statute  before  referred  to  applies  to  "  every 
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person  "  who  shall  be  a  resident  and  inhabitant  of  any  town 
for  one  year,  and  the  members  of  his  family  who  shall  not  have 
gained  a  separate  settlement.  And  they  cannot  gain  a  settle- 
ment in  any  town  until  they  have  resided  therein  for  at  least 
one  year,  whether  such  persons  are  paupers  or  not.  When  a 
settlement  is  once  legally  gained  in  any  town  it  must  necessa- 
rily remain  there  until  one  is  subsequently  established  in  some 
other  town  or  county. 

The  words,  "  such  pauper,"  in  subdivision  4  of  section  31, 
do  not  qualify  or  change  the  signification  of  the  words  "  every 
person,"  in  section  29.  They  only  refer  to  the  subsequently 
changed  condition  of  the  person  to  a  pauper. 

I  am  clear  in  my  judgment  that  said  Theodore  Funk  has 
never  gained  a  legal  settlement  in  the  town  of  Palatine,  but 
that  he  had  gained  such  settlement  in  the  town  of  Minden, 
and  it  still  remains  there,  and  that  that  town  is  liable  for  his 
support  as  a  pauper  since  he  removed  to  Palatine.  The  order 
and  decision  of  the  county  superintendent  must  therefore  be 
reversed,  with  costs.  x 

The  counsel  for  appellant  will  prepare  and  enter  the  proper 
order. 


K  Y.  COMMON  PLEAS. 

MORTIMER    SULLIVAN,  respondent,  agt.  CORNELIUS  FARLEY, 

appellant. 

Sheriff — Levy —  When  sheriff  not  liable  as  a  trespasser  in  levying  upon 
property  exempt  from  levy  and  sale. 

Where  the  sheriff  has  levied  upon  property,  unless  it  is  shown  either  that 
he  knew  that  such  property  was  exempt  from  levy  and  sale  under  legal 
process,  or  a  claim  of  exemption  was  made  by  or  on  behalf  of  the  exe- 
cution debtor  to  the  sheriff,  the  sheriff  is  not  a  trespasser  in  levying 
upon  property  which,  upon  the  trial,  may  be  proved  to  be  such,  or  if 
the  execution  debtor  had  claimed  exemption,  he  would  have  had  a 
right  to  have  exempted  from  levy  and  sale. 

General  Term,  June,  1882. 
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D.  A.  Spettwsy,  for  plaintiff  and  respondent. 

E.  P.  Wilder,  for  defendant  and  appellant. 

YAN  BRTJNT,  J.  —  Upon  the  argument  of  this  appeal  it  was 
intimated  that  the  case  of  Twinam  agt.  Swart  (7  Lans.,  263), 
required  a  reversal  of  the  judgment,  unless  the  rule  laid  down 
in  the  above  case  was  modified  or  controlled  by  the  cases  of 
Frost  agt.  Mott  (34  N.  T.,  231),  and  Cantrell  agt.  Connor 
(6  Daly,  224).  The  reasons  requiring  a  claim  of  exemption 
to  be  made  by  an  execution  debtor  to  the  sheriff  of  execution 
are  so  well  stated  in  the  case  of  Twinam  agt.  Swart  (supra), 
that  it  is  not  necessary  to  repeat  them  here,  neither  is  it  nec- 
essary to  discuss  the  question,  because  such  discussion  would 
be  but  a  mere  repetition  of  the  argument  of  the  learned 
justice  who  wrote  the  opinion  in  that  case.  The  cases  of 
Frost  agt.  Mott  and  Cantrell  agt.  Connor,  upon  an  examina- 
tion of  the  same,  do  not  conflict  with  the  rule  laid  down  in 
the  case  of  Twinam  agt.  Swart. 

The  most  that  can  be  deduced  from  the  cases  of  Frost  agt. 
Mott  and  Cantrell  agt.  Connor  is,  that  where  the  sheriff  knows 
that  he  is  levying  upon  property  which  the  statute  exempts 
from  execution,  the  execution  debtor  is  not  required  to  make 
the  claim  of  exemption.  It  may  fairly  be  inferred  that  in 
both  of  these  cases  the  court  found  that  the  claim  for  exemp- 
tion had  been  made,  as  in  the  statement  of  facts  in  the  case 
of  Frost  agt.  Mott  it  is  stated  that  the  execution  debtor  claimed 
the  property  sued  for  as  exempt,  and  in  the  case  of  Cantrell 
agt.  Connor  there  was  positive  evidence  that  the  property 
sued  for  had  been  claimed  by  the  execution  debtor  as  exempt. 
It  is  true  that  there  is  an  expression  of  opinion  in  that  case 
that  Frost  agt.  Mott  was  an  authority  for  the  proposition  that 
a  failure  to  claim  exemption  would  not  justify  or  protect  the 
sheriff  in  wrongfully  removing  and  disposing  of  the  goods 
by  law  exempt  from  levy  and  sale  under  legal  process. 

"We  are  of  the  opinion,  therefore,  that  the  cases  of  Frost 
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agt.  Mott  and  Cantrell  agt.  Connor,  are  not  in  conflict  with 
the  case  of  Twinam  agt.  Swart,  but  may  be  reconciled  with 
it ;  and  that  unless  it  is  shown  either  that  the  sheriff  knew 
that  the  property  levied  upon  was  exempt  from  levy  and  sale 
under  legal  process,  or  a  claim  of  exemption  was  made  by  or 
on  behalf  of  the  execution  debtor  to  the  sheriff,  the  sheriff  is 
not  a  trespasser  in  levying  upon  property  which  upon  the  trial 
may  be  proved  to  be  such,  or  if  the  execution  debtor  had 
claimed  exemption  he  would  have  had  a  right  to  have  exempted 
from  levy  and  sale. 
Judgment  reversed. 


SUPREME  COURT. 

THE  PEOPLE  ex  rel.  JOHN  SWESTBUKNE  agt.  MICHAEL  NOLAN. 

Stay  of  proceedings  —  when  should  be  granted  pending  an  appeal  to  general  term 
from  order  denying  motion  to  make  complaint  more  definite  and  certain, 
but  allowing  abiUof  particulars, 

In  regard  to  questions  not  absolutely  settled  by  the  court  of  last  resort 
there  is  always  so  much  doubt  as  to  how  they  will  there  be  determined 
that  it  is,  as  a  general  rule,  safer  and  better  for  the  tribunal  which  hears 
them  in  the  first  instance  to  give  an  opportunity  for  review  before  pro- 
ceeding to  enforce  conclusions  which  may  be  overturned. 

Where,  in  an  action  in  the  nature  of  a  quo  warranto  to  try  title  to  an  office, 
the  question  which  the  appeal  involves  being  the  right  of  the  defendant 
to  have  embodied  in  the  complaint  the  alleged  facts  upon  which  an 
official  canvass  of  the  votes  cast  for  such  office  is  to  be  overturned : 

Held,  that  in  view  of  the  importance  of  the  case,  the  unsettled  condition 
of  the  practice,  the  need  of  the  pleadings  being  passed  upon  previous 
to  a  trial  and  the  affidavit  of  most  respectable  counsel  that  the  appeal 
"is  brought  and  will  be  prosecuted  in  good  faith  to  an  early  decision," 
and  that  he  "is  of  opinion  that  there  is  reasonable  ground  for  such 
appeal,"  the  stay  should  be  granted  (See  8.  C.,  ante,  271). 

Ulster  Special  Term,  July,  1882. 

MOTION  in  behalf  of  defendant  to  stay  proceedings  pending 
an  appeal  to  the  general  term  from  an  order  denying  a  motion 
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to  make  the  complaint  more  definite  and  certain,  but  allowing 
a  bill  of  particulars. 

E.  Countryman  and  E.  J.  Meegan,  for  defendant  and  the 
motion. 

A.  S.  Draper,  for  plaintiffs  and  opposed. 

WESTBROOK,  J.  —  In  May  last,  the  defendant  applied  in  this 
action  to  have  the  complaint  therein  made  more  definite  and 
certain,  and  for  a  bill  of  particulars  of  the  plaintiffs'  claim. 
The  grounds  of  such  motion  were  these :  The  official  canvass 
of  the  votes  cast  for  the  office  of  mayor  of  the  city  of 
Albany,  at  the  charter  election  held  on  the  second  Tuesday  of 
April  last,  declared  that  the  defendant,  Michael  N.  Nolan, 
had  been  elected  mayor  of  said  city,  for  the  term  of  two 
years  from  the  first  Tuesday  in  May,  1882,  by  a  majority  of 
118  votes  over  the  relator  John  Swinburne.  The  defendant 
qualified  as  mayor,  and  proceeded  to  discharge  its  duties  on 
the  said  first  Tuesday  of  May,  1882.  On  that  day,  this  action 
was  commenced  to  obtain  the  possession  of  the  office  for  the 
relator,  the  complaint,  which  with  the  summons  was  then 
served,  averring  in  general  terms,  upon  information  and 
belief,  that  the  defendant,  at  such  charter  election,  held  on  the 
second  Tuesday  of  April,  1882,  had,  by  the  greatest  number 
of  legal  votes  cast  for  the  office  of  mayor  of  said  city  of 
Albany,  been  duly  elected  to  such  office.  The  defendant, 
who  claimed  to  hold  the  office  by  the  official  count  and  can- 
vass, averring  that  he  was  entirely  ignorant  of  the  facts  upon 
which  the  plaintiffs  relied  to  overturn  such  official  count  and 
canvass,  moved  this  court,  as  has  already  been  stated,  for  an 
order  requiring  the  plaintiffs  to  make  their  complaint  more 
definite  and  certain,  by  inserting  therein  the  allegation  of 
facts  upon  which  they  relied,  and  also  for  a  bill  of  particulars 
of  their  claims  in  these  respects. 

This  application  was  carefully  considered,  and  the  result 
was  a  denial  of  such  motion  as  to  the  complaint,  but  as  to  the 


NEW  YORK.  PRACTICE  REPORTS.  375 

, t 

The  People  ex  rel.  Swinburne  agt.  Nolan. 

bill  of  particulars  it  was  granted,  with  the  qualifications  and 
provisions,  which  are  contained  in  the  order.  To  the  opinion 
written  upon  such  motion,  reference  is  now  made  (see  ante, 
271),  for  the  reasons  which  induced  the  making  of  the  order 
then  entered ;  and  of  the  soundness  and  correctness  thereof, 
the  judge,  who  heard  such  motion  and  the  present  also,  enter- 
tains no  doubt.  An  appeal,  however,  has  been  taken  from 
such  order,  and  upon  all  the  papers  used  upon  the  previous 
motion,  including  an  affidavit  of  merits  made  by  the  defend- 
ant, and  also  upon  an  affidavit  of  his  counsel  (judge  COTJNTKY- 
MAN),  who  deposes  that  such  appeal  "  is  brought  and  will  be 
prosecuted  in  good  faith  to  an  early  decision,  and  deponent  is 
of  opinion  that  there  is  reasonable  ground  for  such  appeal," 
a  motion  is  now  made  to  stay  all  proceedings  in  the  action 
pending  such  appeal.  Should  such  stay  be  granted  ? 

In  answering  the  question  just  propounded,  the  court  is 
embarrassed  by  the  considerations,  that  while  its  own  judgment 
upon  the  merits  of  such  appeal  is  clear,  it  has  oftentimes  found 
its  clearest  and  most  conscientious  conclusions  overturned  by 
the  tribunals  whose  province  is  that  of  review.  A  striking 
instance  of  that  can  be  found  in  the  decision  which  was 
recently  made  in  favor  of  the  present  relator,  by  the  judge 
writing  this  opinion,  in  regard  to  the  professorship  in  the 
Albany  Medical  College,  which  was  not  sustained  either  at 
general  term  or  in  the  court  of  appeals,  and  yet  in  that  pro- 
ceeding, his  judgment  and  convictions  were  just  as  clear  and 
free  from  doubt  as  they  are  in  regard  to  the  present  one. 
The  fact  is,  that  in  regard  to  questions  not  absolutely  settled 
by  the  court  of  last  resort,  there  is  always  so  much  doubt  as 
to  how  they  will  be  there  determined  that  it  is,  as  a  general 
rule,  safer  and  better  for  the  tribunal  which  hears  them  in  the 
first  instance  to  give  an  opportunity  for  review  before  pro- 
ceeding to  enforce  conclusions  which  may  be  overturned. 
Certainly,  this  court  has  no  desire  to  continue  the  usurpation 
of  an  office  for  a  single  day,  but  however  clear  the  convictions 
of  the  relator  and  of  his  friends  may  be,  that  the  defendant 


876  NEW  YORK  PRACTICE  REPORTS. 

The  People  ex  rel.  Swinburne  agt.  Nolan. 

is  guilty  of  such  an  usurpation,  it  is  manifest  that  at  this  stage 
of  the  controversy,  no  court  can,  with  any  propriety,  act  upon 
any  such  assumption.  The  defendant  holds  the  office  of 
mayor  of  the  city  of  Albany  by  a  title  prima  facie  complete, 
and  though  such  title  may  be  overturned  by  proof  given  upon 
a  trial,  yet  in  the  face  of  the  defendant's  formal  affidavit  of 
merits,  it  would  be  exceedingly  injudicious,  upon  ex  parte 
affidavits  charging  fraud/'for  the  court  to  close  the  ordinary 
avenues  for  the  attainment  of  justice,  and  refuse  to  a  party 
the  usual  stay  to  review  an  adverse  decision. 

The  precise  question,  which  the  appeal  involves  —  the 
right  of  the  defendant,  in  an  action  of  this  character,  to  have 
embodied  in  the  complaint  the  alleged  facts  upon  which  an 
official  canvass  for  the  votes  cast  for  a  public  office  is  to  be 
overturned  —  has  never  been  directly  passed  upon  by  the 
court  of  appeals.  It  is  true,  that  the  form  of  complaint 
adopted  in  this  case  is  the  one  in  general  use,  and  has  upon 
demurrer  been  held  good  (People  agt.  JRyder,  12  N.  Y,  433). 
In  Tilton  agt.  Eeecher  (59  N.  Y.,  176,  182,  183)  the  point 
was  also  somewhat  discussed,  and  though  a  motion  to  make 
the  complaint  more  definite  and  certain  had  not  been  made, 
the  propriety  of  such  a  course  was  considered  and  an  adverse 
conclusion  intimated.  But  in  no  case  to  which  my  attention 
has  been  directed  has  it  been  formally  decided  that  the  relief 
sought  by  the  motion  of  the  defendant  cannot  be  granted.  In 
view  of  the  importance  of  this  case,  the  unsettled  condition  of 
the  practice,  the  need  of  the  pleadings  being  passed  upon 
previous  to  a  trial,  and  the  affidavit  of  most  reputable  counsel 
that  the  appeal  "  is  brought  and  will  be  prosecuted  in  good 
faith  to  an  early  decision,"  and  that  he  "  is  of  opinion  that 
there  is  reasonable  ground  for  such  appeal,"  should  not  the 
stay  asked  for  be  granted  ? 

A  general  term  of  this  court  will  be  held  on  the  first  Tues- 
day in  September  next,  at  which  the  appeal  can  be  heard,  and 
a  decision  rendered  in  time  to  dispose  of  the  case  at  the  next 
regular  circuit,  or  if  that  be  preferred,  at  an  extraordinary 
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circuit  to  be  held  in  the  fall.  No  hardship  can  result  from 
such  delay,  as  during  the  months  of  July  and  August  the  cause 
would  not  probably  be  tried,  even  though  there  was  no  stay. 
In  determining  that  this  motion  should  be  granted,  the 
judge  writing  this  opinion  follows  a  precedent  established  by 
himself.  In  Morss  agt.  Hasbrouck  and  others  an  undertaking 
on  appeal  to  the  court  of  appeals  was  twice  held  to  be  defec- 
tive, and  two  opinions,  which  are  published,  written.  (See  ante, 
84, 201.)  As  to  the  correctness  of  his  conclusions,  the  judge 
had  not  then,  and  has  not  now,  the  slightest  doubt,  and  yet,  upon 
the  application  of  counsel,  a  stay  pending  an  appeal  was  granted. 
In  granting  it  the  judge  said :  "  On  the  question  involved  in  the 
motion  the  judge  who  has  heard  it  entertains  no  doubt.  He 
knows,  however,  the  fallibility  of  human  judgment,  and  the 
importance  of  having  all  doubt  solved  upon  a  point  of  prac- 
tice of  continual  recurrence."  These  remarks  are  exactly 
applicable  now.  The  judge,  personally,  has  no  doubt. 
Experience,  however,  has  taught  him,  when  dealing  with  the 
nice  problems  of  the  law,  to  distrust  the  finality  of  his  judg- 
ment when  it  is  to  be  passed  upon  by  that  of  others.  He 
knows,  too,  the  need  of  having  the  present  question  definitely 
settled.  As  no  harm  can  result  to  either  public  or  private 
interests  therefrom,  the  stay  asked  for  is  granted. 


N.  Y.  COMMON  PLEAS. 
GEORGE  H.  BOSTWICK  agt.  DANIEL  M.  FIFIELD. 

Costs  —  When  defendant  may  require  security  for —  Code  of  Civil  Procedure, 
section  3268 —  The  common  pleas,  not  the  county  court  referred  to  in  this 
section. 

The  New  York  common  pleas,  although  a  county  court  for  certain  pur- 
poses, is  not  the  county  court  referred  to  in  section  3268  of  the  Code  of 
Civil  Procedure. 

In  an  action  brought  in  this  court  a  plaintiff  who  resides  in  Brooklyn 
cannot  be  required  by  defendant  to  file  security  for  costs. 

Special  Term,  May,  1882. 
VOL.  LXIII  48 
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MOTION  by  defendants  to  compel  plaintiff,  who  resides  in 
Brooklyn,  to  file  security  for  costs,  under  section  3268  of  the 
Code. 

H.  B.  Whitbeck,  for  motion. 
Wm.  H.  Tilton,  opposed. 

DALY,  C.  J.  —  The  county  court  referred  to  in  that  section 
does  not  mean  this  court,  which  belongs,  under  the  Code,  to 
the  class  denominated  "  superior  city  courts  "  (sec.  3343,  sub.  1)  ; 
and  the  county  court  meant  in  section  3268  is,  in  the  language 
of  the  Code,  "  the  county  court  in  each  county,  except  New 
York  "  (sub.  1). 

This  court  is  a  county  court  for  certain  purposes,  but  is  not 
the  county  court  referred  to  in  section  3268. 

The  motion  must  be  denied. 


MONTGOMERY  COUNTY  COURT. 

DANIEL  YATJGHN,  plaintiff,  agt.  JAMES  G.  DE  WANDLEK, 
defendant. 

Statute  of  frauds  —  Parole  agreement  to  work  a  farm  void  under. 

A  parole  agreement  made  by  plaintiff  with  defendant,  in  the  fall  of  1881, 
to  work  defendant's  farm  and  keep  his  dairy  upon  shares,  for  one  year 
from  the  first  day  of  March  following,  that  is  from  March  1,  1882,  to 
March  1,  1883,  is  not  a  lease,  and  as  the  agreement  was  not  to  be  per- 
formed within  one  year  by  its  terms,  is  void  by  the  statute  (3  B.  S. 
[Banks'  new  1th  ed.},  title  1,  see.  6,  p.  2336;  sec.  2,  title  2,  p.  2327)  for  not 
being  in  writing,  and  cannot  be  enforced. 

June  Term,  1882. 

MOTION  by  defendant  to  dismiss  the  complaint  on  plaintiff's 
opening. 
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The  facts  appear  in  the  following  opinion  given  orally  on 
deciding  the  motion  at  the  trial. 

H.  M.  Eldridge  and  H.  V.  Borst^  for  plaintiff. 
J.  E.  <&  G.  A.  Dewey,  for  defendant. 

ZEBAH  S.  WESTBROOK,  Cownty  Judge. — Upon  the  opening 
of  plaintiffs  case  defendant's  counsel  moves  to  dismiss  the 
complaint  upon  the  ground  that  the  alleged  verbal  agreement 
upon  which  plaintiff  seeks  to  recover  in  this  action  is  void, 
for  the  reason  that  it  was  not  to  be  performed  within  one 
year  after  it  was  made. 

The  contract,  as  stated  by  plaintiff's  counsel,  was  by  parole 
and  in  substance  as  follows :  The  plaintiff  in  the  fall  of  1881, 
made  an  agreement  with  the  defendant  to  work  defendant's 
farm,  situated  in  the  town  of  Palatine,  Montgomery  county, 
and  keep  his  dairy  upon  shares,  for  one  year  from  the  first 
day  of  March  following,  that  is  from  March  1, 1882,  to  March 
1,  1883.  Defendant  agreed  to  furnish  forty-five  cows  on  the 
farm.  Plaintiff  agreed  to  take  the  farm  and  do  all  the  work 
in  raising  the  crops  and  take  care  of  the  dairy  and  milk  and 
butter  produced  therefrom,  each  party  to  furnish  one-half  the 
seed  grain  and  each  to  receive  one-half  the  proceeds  of  the 
farm,  except  plaintiff  was  to  be  allowed  to  keep  one  cow  for 
his  own  use,  and  the  plaintiff  to  have  two-fifths  of  the  pro- 
ceeds of  the  dairy,  and  the  defendant  the  other  three-fifths. 
Plaintiff  was  also  to  do  fall  plowing. 

Plaintiff  offered  to  go  on  and  perform  the  agreement  on  his 
part,  but  defendant  wholly  refused  to  permit  him  to  do  so, 
and  this  action  is  brought  to  recover  damages  for  defendant's 
breach.  The  important  question  is,  was  this  agreement  void 
for  not  being  in  writing  ? 

After  as  careful  a  consideration  of  the  case  as  I  am  able  to 
give  it  under  the  circumstances,  I  am  clearly  of  the  opinion 
that  the  agreement  was  void  under  the  statute  of  frauds  and 
cannot  be  enforced. 
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The  statute  provides  (3  R.  S.  \Bankd  new  1th  ed.~\,  title  1, 
sec.  6,  p.  2326): 

"  No  estate  or  interest  in  lands  other  than  leases  for  a  term 
not  exceeding  one  year,  nor  any  trust  or  power  over  or  con- 
cerning lands,  or  in  any  manner  relating  thereto,  shall  here- 
after be  created,  granted,  assigned,  surrendered  or  declared 
unless  by  act  or  operation  of  law,  or  by  a  deed  or  conveyance 
in  writing  subscribed  by  the  party  creating,  granting,  assign- 
ing, surrendering  or  declaring  the  same,  or  by  his  lawful  agent 
thereto  authorized  in  writing." 

And  section  2,  title  2,  page  2327  (Id.},  provides : 

I.  "  Every  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  one  year  from  the  making  thereof." 

Had  the  agreement  in  question  constituted  a  lease,  then  by 
the  terms  of  the  statute  it  need  not  have  been  in  writing 
because  the  statute  expressly  excepts  parole  leases  for  one  year. 
But  this  agreement  was  not  a  lease  as  has  been  repeatedly 
decided  by  the  courts  of  this  state. 

In  some  respects  the  agreement  may  partake  of  the  nature 
of  a  lease,  but  it  is  not  a  demise  of  land ;  it  does  not  transfer 
any  interest  in  the  land  or  give  Vaughn  any  right  or  interest 
therein.  It  is  a  mere  agreement  by  which  the  parties  would 
become  jointly  interested  in  the  proceeds  of  the  farm  and 
dairy,  and  they  would  become  tenants  in  common  in  the  pro- 
ceeds, but  the  conventional  relation  of  landlord  and  tenant 
was  not  created  thereby. 

The  plaintiff  if  he  had  taken  possession  of  the  farm  under 
the  agreement  could  not  have  maintained  an  action  of  tres- 
pass quare  clausum  fregit  for  any  injury  to  the  land,  because 
he  would  have  taken  no  right  or  interest  in  the  land,  his  pos- 
session would  have  been  merely  that  of  Dewandler,  the  owner. 

The  following  authorities  sustain  these  views  and  are  con- 
clusive upon  the  question :  Demott  &  Billson  agt.  Hagerman 
(8  Conn.,  220) ;  Caswell  agt.  Dietrich  (15  Wend.,  379) ;  Put- 
man  agt.  Wise  (1  Hill,  234,  247) ;  Dinehart  agt.  Wilson  (15 
Barb.,  597);  Taylor  agt.  Bradley  (39  N.  Y.,  129);  Russell 
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agt.  Russell  (32  How.,  400,  407);  Wilson  agt.  Sisson  (53 
Barb.,  258) ;  Decker  agt.  Decker  (17  Hun,  13,  15). 

It  was  held  in  Russell  agt.  Russell  (supra)  that  inasmuch 
as  no  relation  of  landlord  and  tenant  existed  in  such  a  case, 
summary  proceedings  would  not  lie  to  recover  possession  of 
the  real  estate.  The  legislature  has,  however,  since  provided 
by  statute  that  summary  proceediDgs  may  be  maintained  under 
such  an  agreement. 

How  does  this  agreement  fall  within  the  provision  of  sec- 
tion 2,  subdivision  1  of  the  statute  before  given  ?  I  think  it 
clearly  falls  within  the  letter  and  spirit  of  that  provision. 
There  is  no  direct  authority  that  I  find  in  this  state  on  the 
question,  but  the  principles  enunciated  by  many  decisions  I 
think  sustain  this  holding. 

A  number  of  cases  defining  agreements  that  come  within 
this  provision  of  the  statute,  are  collected  in  volume  1  Waifs 
Law  and  Practice,  614-620. 

In  the  case  of  Wilson  agt.  Martin  (1  Denio,  602),  defend- 
ant in  the  month  of  April  agreed  by  parole  with  plaintiff,  a 
boarding-house  keeper,  for  rooms  and  board  for  himself  and 
family  for  one  year  from  the  first  day  of  May  ensuing,  at  a 
certain  amount  per  week  for  the  rooms  and  another  sum  per 
week  for  the  board.  The  defendant  left  within  the  year  from 
dissatisfaction,  and  in  a  suit  against  him  for  the  stipulated 
price  of  the  rooms  to  the  end  of  the  year,  it  was  held  that  the 
agreement  for  the  rooms  was  not  a  lease  and  that  the  agree- 
ment was  not  to  be  performed  within  one  year  by  its  terms, 
and  was  void  by  the  statute  for  not  being  in  writing. 

BKONSON,  J.,  in  that  case,  says,  "  the  statute  (before  referred 
to)  refers  to  every  agreement  that  by  its  terms  is  not  to  be 
performed  within  one  year  from  the  making  thereof."  The 
case  of  Spencer  agt.  Halstead  (in  same  volume,  p.  606)  was  a 
very  similar  case,  and  the  same  decision  was  made  therein. 

A  similar  ruling  was  also  made  in  the  case  of  Broadwell 
agt.  Getman  (2  Denio,  87). 

It  has  been  decided  in  this  state  that  a  contract,  a  part  of 
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which  is  void  under  the  statute  of  frauds,  and  a  part  taken 
separately  by  itself  good,  is  wholly  void. 

We  cannot  stop  to  consider  whether  this  statute  is  wise  or 
just,  and  may  work  a  hardship  in  a  particular  case,  it  is  the 
voice  of  the  law-making  power  of  the  state,  and  when  we 
clearly  comprehend  its  interpretation  and  application,  it  is  our 
duty  to  enforce  it  as  wise  and  good. 

The  motion  must  be  granted. 

The  motion,  therefore,  to  dismiss  the  complaint  is  granted, 
with  costs. 


SUPEEME  COURT. 

MARTIN  Y.  B.  SMITH,   respondent,   agt.  JOHN  MAHON. 
appellant. 

Attachment — What  proof  as  to  diligence  is  necessary  in  an  affidavit  for  an 
order  of  publication  of  summons  —  Code  of  Civil  Procedure,  section  439. 

The  absence  of  any  proof  in  an  affidavit  for  an  order  of  publication 
relating  to  the  subject  of  diligence  in  the  effort  to  serve  the  summons, 
especially  where  it  appears  the  defendants  are  non-residents  of  the  state 
and  engaged  in  business  at  their  residences,  is  not  fatal  to  the  jurisdic- 
tion of  the  court  so  as  to  invalidate  an  attachment  where  the  motion 
to  vacate  such  attachment  is  made,  not  by  the  debtors,  but  by  another 
creditor. 

First  Department,  General  Term,  May,  1882. 

APPEAL  by  Richard  W.  Emerson,  a  non-resident  and  junior 
attaching  creditor,  from  an  order  denying  his  motion  to  vacate 
the  plaintiff's  attachment  herein. 

James  Armstrong,  for  appellant. 
Eustice  Valentine,  for  respondent. 

BEADY,  J.  —  Although  the  application  to  vacate  the  attach- 
ment was  predicated  on  several  grounds,  the  appellant  waives 
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all  of  them  except  that  which  is  based  on  the  invalidity  of 
the  order  of  publication. 

To  sustain  the  objection  made,  the  appellant  assails  the 
sufficiency  of  the  affidavit  upon  which  the  order  of  publica- 
tion was  granted.  The  affidavit  follows  on  the  subject  of 
diligence,  the  language  of  section  439  of  the  Code,  as  amended 
by  chapter  542  of  the  Laws  of  1879,  in  the  respect,  namely, 
that  the  plaintiff  will  be  unable,  with  due  diligence,  to  make 
personal  service  of  the  summons  herein  upon  the  defendants 
within  this  state. 

The  contention  is,  that  in  order  to  confer  jurisdiction  the 
facts  and  circumstances  from  which  this  conclusion  is  drawn, 
should  be  stated  in  detail ;  otherwise  it  is  the  statement  of  the 
mere  conclusion  itself,  in  the  language  of  the  statute,  and 
which  by  analogy  to  the  provisions  of  section  135  of  the  old 
Code,  as  interpreted,  would  be  insufficient. 

Under  sections  438  and  439  of  the  Code  of  Civil  Procedure 
as  originally  adopted,  it  is  not  necessary  to  make  any  affidavit 
showing  an  effort  to  serve  the  defendant  within  the  state ;  and 
in  a  note  to  that  section,  to  be  found  in  Throop's  Code,  it  is 
said  that  the  sections  contained  a  substitute  for  the  language 
at  the  commencement  of  section  135  of  the  old  Code, 
namely,  where  the  person  on  whom  the  service  of  the 
summons  is  to  be  made,  cannot,  after  due  diligenc'e,  be 
found  within  the  state,  and  further,  "  Evidently  this  clause 
was  too  broad  and  in  some  respects  obscure.  Why  should  a 
plaintiff  be  compelled  to  use  diligence  to  serve  a  summons 
upon  a  resident  of  a  distant  state,  who,  there  is  reason  to  sup- 
pose, is  absent  from  home,  or  upon  a  fraudulent  debtor  who 
has  absconded,  or  is  known  to  be  concealed  ? " 

But  this  provision  was  not,  as  already  intimated,  permitted 
to  remain  as  originally  passed,  because  of  the  amendment 
referred  to  by  the  act  of  1879,  by  which  section  439  was  so 
amended  as  to  require,  where  the  application  was  made  upon 
the  ground  that  the  defendant  was  a  foreign  corporation,  or 
not  a  resident  of  the  state,  an  affidavit  that  the  plaintiff  has 
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been  or  will  be  unable,  with  due  diligence,  to  make  personal 
service  of  summons.  The  effect  of  this  amendment  was  to 
create  in  some  respects  a  provision  similar  to  that  contained 
in  section  135  of  the  old  Code,  and  to  restore  the  rules  appli- 
cable to  such  a  provision.  In  other  words,  it  became  neces- 
sary not  only  to  show  that  the  defendant  was  a  non-resident,  but 
in  addition  thereto,  that  the  plaintiff  was  or  would  be  unable, 
with  due  diligence,  to  make  personal  service  of  the  summons. 

In  the  rules  adopted  by  this  court  in  1881,  rule  20  in  rela- 
tion to  this  subject,  of  the  rules  in  force  in  1877,  was  abol- 
ished, and  it  would  seem  upon  the  proposition  that  it  was  no 
longer  necessary  to  provide  by  rule  for  an  affidavit  of  due 
diligence  in  the  effort  to  serve  a  non-resident  defendant,  as 
required  by  that  rule,  although  it  may  be  that  the  rule  was 
abolished  because  of  the  language  of  section  439  as  amended 
in  1879,  and  by  which  such  publication  was  declared  to  be 
necessary.  Assuming,  however,  that  the  absence  of  any  proof 
relating  to  the  subject  of  diligence  in  the  effort  to  serve 
the  summons,  would  be  fatal  to  the  jurisdiction,  nevertheless 
the  affidavit  presented  by  the  learned  justice  who  granted  the 
attachment  which  has  been  assailed  herein  was  sufficient,  in 
consequence  of  the  allegations,  in  the  following  words : 
"  That  deponent  knows  the  defendants  personally,  and  knows 
that  they  are  not  residents  of  this  state,  but  reside  at  Lynn, 
in  the  state  of  Massachusetts,  and  have  engaged  in  business 
there,  under  the  firm  name  and  style  of  J.  Mahon  &  Sons. 
That  plaintiff  will  be  unable,  with  due  diligence  to  make  per- 
sonal service  of  the  summons  herein  upon  the  defendants 
within  this  state. 

These  allegations  bring  the  case  within  the  adjudication  of 
Von  Rhode  agt.  Von  Rhode  (2  N.  Y.  Supreme  Ct.  Rep.,  T. 
(&  <?.,  491).  The  application  in  that  case  was  made  under 
section  135  of  the  old  Code,  to  which  reference  has  already 
been  made,  and  the  affidavit  stated  that  the  defendant  could 
not,  after  due  search,  be  found  in  the  state,  and  was  in  fact  a 
resident  of  Berlin  in  the  empire  of  Germany,  where  he  then 
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actually  resided.  And  the  court  held,  recognizing  all  the 
requirements  of  the  Code  and  of  the  legal  rules  declared  in 
reference  to  them,  that  the  defect  was  not  of  so  serious  and 
important  a  nature  as  to  deprive  the  justice  who  made  the 
order  of  the  power  of  making  it.  "  For,"  said  the  learned 
justice  in  delivering  the  opinion,  "  from  the  statement  that 
the  defendant  was,  at  the  time  when  the  affidavit  was  made, 
actually  residing  in  Berlin,  he  can  infer  that  no  diligence 
could  result  in  personal  service  upon  him.  At  least  the  infer- 
ence deduced  from  the  statement  of  that  fact  would  not  be  so 
entirely  unsupported  as  to  be  without  colorable  evidence  to 
sustain  it ;  and  further  where  that  is  the  fact,  a  case  of  simple 
error  is  shown  and  not  an  absence  of  jurisdiction." 

And  so  it  may  be  said  of  this  case  that  from  the  statement 
that  the  defendants  reside  at  Lynn,  Massachusetts,  and  have 
been  engaged  in  business  there,  the  inference  could  be  drawn 
that  no  diligence  could  result  in  a  personal  service  upon  them 
within  this  state.  At  least  such  an  inference  could  be  deduced 
from  the  statements  of  non-residence  as  well  as  to  domicil  and 
place  of  business. 

It  may  be  said  with  very  great  propriety  that  when  it 
appears  that  the  defendants  are  non-residents  of  the  state  and 
engaged  in  business  at  their  residences,  a  statement  of  such 
facts  would  warrant  the  inference  that  no  personal  service 
could  be  made  upon  them  of  papers  in  this  state  by  due  dili- 
gence. It  must  be  presumed  that  unless  called  into  the  state 
by  the  requirements  of  their  business  or  visiting  for  pleasure, 
they  would  not  come  within  its  territory.  These  presump- 
tions can  be  properly  indulged  in  on  an  application  for  an 
attachment  without  doing  violence  to  any  rule  of  law. 

For  these  reasons  the  application  to  discharge  the  attach- 
ment was  properly  denied,  and  the  order  made  with  reference 
to  it  should  therefore  be  affirmed. 

DAVIS,  P.  J.  —  If  this  motion  were  made  by  the  debtors 
or  on  their  behalf,  I  should  have  grave  doubt  of  the  sufficiency 
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of  the  affidavit  to  uphold  the  order  of  publication  against 
them.  But  in  this  case  another  creditor  is  attacking  the  pro- 
ceedings for  his  own  benefit,  to  which  the  debtors  do  not 
object.  In  such  a  case  a  more  liberal  rule  of  construction  to 
uphold  the  proceedings  of  the  first  creditors  when  no  fraud  or 
collusion  is  alleged  or  pretended  may  well  be  adopted. 

I  therefore  concur  in  the  conclusion  of  my  brother  BRADY. 


N.  Y.  SUPERIOR  COURT. 
CAROLINA  MONTEFEIORE  agt.  GUISEPPE  FA  VILLA  et  al. 

Appeal  —  Stay  of  execution  on  judgment  for  a  chattel  —  Judge  to  fix  amount 
of  undertaking. 

Where  an  application  is  made  for  a  stay  pending  an  appeal  from  a  judg- 
ment providing  for  the  recovery  of  a  chattel,  it  is  the  duty  of  the 
judge  to  whom  the  application  is  made  to  fix  the  amount  of  the  under- 
taking, upon  the  giving  of  which  a  stay  should  be  granted. 

Special,  Term,  April,  1882. 

TRUAX,  J.  —  The  defendants  ask  that  the  execution  of  the 
judgment  herein  be  stayed  pending  the  decision  of  their 
appeal  to  the  general  term  of  this  court.  The  judgment, 
among  other  things,  provides  for  the  recovery  of  a  chattel 
now  held  by  the  defendants. 

Section  1329  of  the  Code  of  Civil  Procedure  provides  that 
if  an  appeal  is  taken  from  a  judgment  for  the  recovery  of  a 
chattel  it  does  not  stay  the  execution  of  the  judgment  until 
the  appellant  gives  a  written  undertaking  in  a  sum  fixed  by 
the  court  below,  or  a  judge  thereof,  to  the  effect  that  the 
appellant  will  obey  the  direction  of  the  appellate  court.  Sec- 
tion 1331  of  the  Code,  in  substance,  provides  that  in  certain 
cases  the  court  shall  fix  the  amount  of  the  undertaking 
required  to  be  given  in  order  to  stay  proceedings  on  the 
judgment. 
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I  am  of  the  opinion  that  it  is  the  duty  of  the  judge  to 
whom  the  application  for  a  stay  is  made  to  fix  the  amount  of 
the  undertaking,  and,  upon  the  giving  of  an  undertaking  in 
the  sum  of  $1,000,  as  required  by  the  section  above  referred 
to,  and  the  approval  thereof  by  the  court,  the  execution  of 
this  judgment  herein  will  be  stayed  pending  the  appeal  to  the 
general  term  of  this  court. 


K  Y.  COMMON  PLEAS. 

ILKA  A.  NEMETTY,  appellant,  agt.  JOSEPH  NAYLOR  and 
HABVEY  NAYLOR,  respondents. 

Landlord  and  tenant —  Effect  of  judgment  in  summary  proceedings  to  dispos- 
sess tenant  on  suit  afterwards  brought  by  tenant  against  landlord  to  recover 
damages  for  breach  of  verbal  agreement  to  make  repairs. 

While  a  counter-claim  or  set-off  need  not  be  asserted  by  answer  to  a  com- 
plaint, it  cannot  be  made  the  subject  of  an  independent  action  when  it 
results  from  an  alleged  contract,  the  existence  of  which,  in  many  of  its 
material  parts,  is  directly  negatived  by  a  judgment  unreversed  and 
unappealed  from  given  in  an  action  between  the  same  parties. 

The  plaintiff  after  having,  as  tenant,  been  dispossessed  from  certain 
premises  by  default  in  summary  proceedings  by  the  defendants,  as  land- 
lords, in  December,  1876,  for  non-payment  of  rent  under  a  written  lease, 
by  which  the  premises  were  rented  by  plaintiff  for  one  year  from  May  1, 
1876,  brought  this  action  to  recover  damages  for  breach  by  the  land- 
lords of  certain  verbal  agreements  between  them  and  herself  in  June 
and  July,  1876,  whereby  they  were  to  make  extensive  repairs  and  alteja- 
tions  to  be  finished  by  October  first,  and  the  tenant  to  pay  no  rent  until 
their  completion,  when  she  was  to  have  the  premises  for  ten  years  at  an 
increased  rental,  receiving  credit  for  the  rent  paid  for  May  and  June : 

Held,  that  the  action  cannot  be  maintained  because  the  alleged  contract 
upon  which  it  is  founded  is  directly  negatived  by  the  unreversed  judg- 
ment in  the  summary  proceedings  which  settled  the  tenancy,  the  rent 
due  and  unpaid  and  the  holding  over  after  default  in  payment. 

General  Term,  June,  1882. 
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THE  plaintiff,  in  or  about  May,  1876,  went  into  possession 
of  a  dwelling-house  in  the  city  of  New  York  belonging  to  the 
defendants,  under  a  written  lease,  for  one  year,  from  May  1, 
1876,  at  a  rental  of  $1,000,  payable  monthly,  in  advance.  The 
rent  for  May  and  June  was  paid.  The  plaintiff  gave  evidence 
tending  to  show  certain  verbal  agreements  between  herself 
and  landlords  in  June  and  July,  1876,  whereby  the  landlords 
were  to  make  extensive  repairs  and  alterations,  to  be  finished 
by  October  first,  and  the  tenant  to  pay  no  rent  until  their 
completion.  Thereupon  the  tenant  was  to  have  the  premises 
for  ten  years  at  an  increased  rent,  receiving  credit  for  the  rent 
paid  for  May  and  June,  and  the  cost  of  repairs  done  by  her. 
The  reparation  began  in  the  month  of  June.  In  December, 
1876,  summary  proceedings  were  commenced  before  a  district 
court  in  behalf  of  H.  Naylor,  as  landlord,  against  the  plain- 
tiff, to  dispossess  her  for  non-payment  of  rent  reserved 
in  the  written  lease.  Judgment  was  taken  by  default,  the 
tenant  having  appeared  on  the  return  day  and  requested  a 
delay  in  issuing  the  warrant.  The  request  was  granted, 
though  the  process  finally  issued,  and  was  executed.  This 
action  was  brought  to  recover  damages  for  the  breach  by  the 
landlords  of  the  verbal  agreement.  The  plaintiff  testified  the 
repairs  were  not  finished  in  December,  when  she  was  removed 
from  the  premises.  On  the  trial,  the  court  directed  a  verdict 
for  the  defendants,  and  denied  the  motion  for  a  new  trial. 
From  the  judgment  and  order  the  plaintiff  brings  this  appeal. 

E.  Louis  Zowe,  for  appellant. 
Albert  Maihews,  for  respondent. 

BEACH,  J.  —  Had  the  landlords  brought  an  action  for  rent 
against  the  tenant  a  judgment  in  their  favor  would  not  have 
barred  the  latter  from  maintaining  an  action  to  recover 
damages  for  the  breach  of  any  independent  agreement  for 
repairs  not  subversive  of  the  contract  upon  which  the  judg- 
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merit  was  founded.  The  latter  would  not  be  bound  to  recoup 
her  damages  in  the  first  suit,  but  might  reserve  them.  This  is 
the  breadth  of  the  adjudications  cited  by  the  counsel  for  appel- 
lant. A  defendant  is  not  called  upon  to  assert  claims  existing 
in  his  favor  against  the  plaintiff,  but  may  use  them  for  legal 
proceedings  initiated  by  himself  (  fates  agt.  Fassett,  5  Den., 
29 ;  Kelsey  agt.  Ward,  38  N.  Y.,  83 ;  Brown  agt.  Oallaudet, 
80  N.  Y.,  713  ;  Morgan  agt.  Powers,  66  Barb.,  35).  This 
principle,  however,  has  not  sufficient  scope  to  control  the  case 
at  bar.  The  adjudication  in  the  summary  proceeding  was 
final  so  far  as  the  facts  necessarily  passed  upon.  The  judg- 
ment conclusively  settled  the  tenancy,  rent  due  and  unpaid, 
and  the  holding  over  after  default  in  payment.  This  action 
is  brought  upon  verbal  agreements,  whose  terms  include  an 
entire  abrogation  of  the  liability  to  pay  rent  from  its  cessation, 
until  the  repairs  and  alterations  provided  for  were  finished. 
The  plaintiff  testifies  these  were  not  done  when  she  was 
removed  from  the  premises  by  process  of  law.  The  judgment 
established  the  allegations  in  the  affidavit  needful  to  sustain 
the  landlord's  right  of  possession,  and  among  them  was  the 
lease  set  forth  (Brown  agt.  The  Mayor,  <&c.,  66  N.  Y.,  385 ; 
Yates  agt.  Preston,  41  id.,  131). 

The  plaintiff  here  must  establish  one  or  more  agreements, 
wholly  inconsistent  with  the  original  lease.  They  are  detailed 
by  the  plaintiff  in  her  testimony,  with  sufficient  clearness  to 
show  radical  change  in  the  term  of  occupancy,  an  increased 
rent  to  begin  in  the  future,  and  release  from  payment  of  the 
rent  provided  for  in  the  original  instrument.  Both  written 
and  verbal  contracts  could  not  stand.  The  cause  of  action 
might  not  be  affected  by  the  judgment,  if  it  was  founded  upon 
an  agreement  consistent  with  the  lease,  and  the  damages 
claimed  to  have  resulted  from  the  defendant's  breach  would 
then  constitute  a  claim  unaffected  by  the  prior  adjudication. 
"While  a  counter-claim  or  set-off  need  not  be  asserted  by 
answer  to  a  complaint,  it  cannot  be  made  the  subject  of  an 
independent  action  when  it  results  from  an  alleged  contract, 
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the  existence  of  which,  in  many  of  its  material  parts,  is 
directly  negatived  by  a  judgment  unreversed  and  unappealed 
from,  given  in  an  action  between  the  same  parties.  The  II. 
O.  Taylor  named  in  the  summary  proceedings  must  be  taken 
as  representing  the  landlords,  and  I  see  no  reason  why  that 
should  not  be  held  established  by  the  judgment.  The  firm  is 
bound  by  his  action  and  entitled  to  its  benefit. 
The  judgment  should  be  affirmed,  with  costs. 


SUPKEME  COURT. 

THOMAS  H.  GREEK  et  al.,  as  executors  of  the  last  will  of 
CHARLES  M.  BELKNAP,  deceased,  agt.  ZEBINA  BELKNAP 
and  others. 

Witt  —  Construction  of — Valid  and  invalid  devises. 

The  will  of  B.,  by  the  first  clause,  provided  for  the  payment  of  his 
debts. 

The  second  for  the  purchase  of  a  lot  in  the  cemetery  and  the  erection  of 
a  monument. 

The  third  a  devise  of  $10,000  to  his  cousin  A.  C.  B.,  together  with  his 
wearing  apparel  and  jewelry. 

The  fourth  devises  gifts  of  $500  each  to  three  different  masonic  societies. 

The  fifth  read  as  follows:  "All  the  rest,  residue  or  remainder  of  my  estate 
is  to  be  divided  equally  between  my  cousin  Adaline  C.  Belknap,  the 
Albany  Guardian  Society  or  Home  of  the  Friendless,  the  Albany 
Orphan  Asylum  and  the  House  of  Shelter." 

The  will  was  executed  June  29, 1877,  and  the  testator  died  August  25, 
1877: 

Held,  first,  that  the  devises  to  the  masonic  societies  are  valid. 

Second.  That  the  legacy  to  the  "Albany  Orphan  Asylum"  is  a  good 
bequest  to  "  The  Society  for  the  Relief  of  Orphans  and  Destitute  Child- 
ren in  the  city  of  Albany." 

Third.  The  devises  to  "The  Albany  Guardian  Society  and  Home  of  the 
Friendless"  and  to  "The  House  of  Shelter  in  Albany"  are  void,  the 
will  not  having  been  "made  and  executed  at  least  two  months  before 
the  death  of  the  testator  "  (2  R.  8.  [Qth  ed.],  p.  440,  sec.  6). 

Iburth.  That  that  part  of  the  residuary  estate  which  would  .hanse  gone  to 
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the  two  institutions,  "  The  Albany  Guardian  Society  and  Home  of  the 
Friendless"  and  "The  House  of  Shelter,  in  Albany,"  had  the  devises 
been  held  valid ,  must  be  treated  as  property  undisposed  of  by  the  •will 
and  must  go  to  the  next  of  kin. 

Albany  Special  Term,  June,  1882. 

CHARLES  M.  BELKNAP  died  August  25,  1877,  leaving  a  last 
will  and  testament  wherein  the  plaintiffs  were  named  as 
executors. 

The  first  clause  of  said  will  provided  for  the  payment  of 
his  debts. 

The  second  for  the  purchase  of  a  lot  in  the  cemetery  and 
the  erection  of  a  monument. 

The  third  a  devise  of  $10,000  to  his  cousin  Adaline  C. 
Belknap,  together  with  his  wearing  apparel  and  jewelry. 

The  fourth  devises  gifts  of  $500  each  to  three  different 
masonic  societies. 

.The  fifth  read  as  follows :  "All  the  rest,  residue  or  remainder 
of  my  estate  is  to  be  divided  equally  between  my  cousin  Miss 
Adaline  C.  Belknap,  the  Albany  Guardian  Society  or  Home 
of  the  Friendless,  the  Albany  Orphan  Asylum  and  the  Souse 
of  Shelter."  The  will  was  executed  June  29,  1877. 

The  Albany  Guardian  Society  and  Borne  of  the  Friendless 
is  a  charitable  and  benevolent  corporation  and  association, 
duly  incorporated  under  an  act  of  the  legislature,  passed 
April  12,  1848,  entitled  "An  act  for  the  incorporation  of 
benevolent,  charitable,  scientific  and  missionary  societies,"  and 
the  acts  amendatory  thereof. 

The  "House  of  Shelter"  is  a  charitable  and  benevolent 
association  incorporated  under  the  same  act  as  the  last  named. 

The  Society  for  the  Kelief  of  Orphan  and  Destitute  Children 
in  the  city  of  Albany  is  a  charitable  and  benevolent  corpora- 
tion under  an  act  passed  by  the  legislature  March  30,  1831, 
entitled  "An  act  to  incorporate  the  Society  for  the  Kelief  of 
Orphan  and  Destitute  Children  in  the  city  of  Albany,"  and 
that  it  does  not  hold  the  personal  estate  which  it  is  authorized 
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to  hold  by  the  third  section  of  said  act,  as  amended  by  chap- 
ter 420  of  the  Laws  of  1879,  to  wit,  $250,000 ;  that  the  said 
corporation  is  commonly  known  as  and  called  in  the  city  of 
Albany  "  The  Albany  Orphan  Asylum." 

It  was  claimed  by  the  next  of  kin,  Zebina  Belknap,  that 
the  devises  in  the  third  clause  to  two  of  the  masonic  societies 
was  void. 

It  was  also  claimed  by  the  said  Zebina  Belknap  that  the 
devises  in  the  fifth  or  residuary  clause  of  the  will  to  the  Albany 
Guardian  Society  and  Home  of  the  Friendless  and  the  House 
of  Shelter  were  void,  and  that  the  proportion  of  the  estate 
devised  to  them  under  the  will,  to  wit,  one-quarter  to  each, 
should  go  to  him  or  next  of  kin.  It  was  contended  by  the 
plaintiffs  that  such  devises  were  valid,  but  that  if  they  should 
be  held  invalid  that  then  the  portions  of  the  estate  devised  to 
them,  to  wit,  one-half  thereof,  being  one-quarter  to  each, 
should  be  given  to  the  remaining  residuary  legatees,  to  wit, 
Adaline  C.  Belknap  and  the  Society  for  the  Relief  of  Orphan 
and  Destitute  Children  in  the  city  of  Albany,  being  one- 
quarter  thereof  to  each,  or  one-half  of  the  entire  estate  to 
each  and  not  to  the  next  of  kin. 

George  L.  Stedman,  Esq.,  for  plaintiffs. 

J.  M.  Dawson,  Esq.,  for  masonic  societies  mentioned  in  will. 

A.  D.  Andrews,  Esq..  for  Albany  Orphan  Asylum. 

D.  Cody  Herrick,  for  Zebina  Belknap,  next  of  kin. 

"WESTBEOOK,  J.  —  The  facts  in  this  case  are  undisputed  and 
my  conclusions  will  be  briefly  stated. 

First.  The  devise  to  thje  acting  treasurer  of  Temple  Chapter 
No.  5,  Royal  Arch  Masons  of  the  city  of  Albany,  and  that  to 
the  acting  treasurer  of  Temple  Commandery  No.  2  of  the 
Knights  Templar  of  the  city  of  Albany,  are  valid. 
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Second.  The  legacy  to  "  The  Albany  Orphan  Asylum  "  is  a 
good  bequest  to  "  The  Society  for  the  Relief  of  Orphans  and 
Destitute  Children  in  the  city  of  Albany"  (Lefevre  agt. 
Lefevre,  59  N.  T.,  434). 

Third.  The  devises  to  "  The  Albany  Guardian  Society  and 
Home  of  the  Friendless,"  and  to  "  The  House  of  Shelter  in 
Albany,"  are  void. 

The  will  was  not  "  made  and  executed  at  least  two  months 
before  the  death  of  the  testator"  (2  R.  S.  \§th  ed.],p.  440, 
sec.  6). 

It  ought  to  be  said  here  that  the  institution  called  in  the 
will  "  The  Albany  Orphan  Asylum "  was  not  formed  under 
the  act  to  which  reference  has  just  been  made,  and  the  clause 
of  that  act  .just  cited  does  not  affect  it. 

Fourth.  The  difficult  question  which  this  case  presents  is, 
who  takes  the  amount  of  the  void  bequests  in  the  fifth  or 
residuary  clause  of  the  will  ?  Does  it  go  to  the  next  of  kin 
or  to  the  two  —  Adaline  Belknap  and  the  Albany  Orphan 
Asylum  —  authorized  to  take  ? 

The  clause  reads :  "All  the  rest,  residue  and  remainder  of 
my  estate  is  to  be  divided  equally  between  my  cousin  Miss 
Adaline  C.  Belknap,  the  Albany  Guardian  Society  and  Home 
of  the  Friendless,  the  Albany  Orphan  Asylum  and  the  House 
of  Shelter  in  Albany." 

The  intention  of  the  testator  is  manifest.  The  residue  of 
his  property  was  to  be  "  divided  equally  "  between  four  per- 
sons, and  that  is  equivalent  to  an  express  declaration  that  each 
should  have  one-quarter.  The  devise  to  two  being  adjudged 
void,  if  these  devises  go  to  the  other  two,  each  would  get  one- 
half  of  the  residuary  instead  of  one-quarter,  which  would  be 
contrary  to  the  will  (Bagnell  agt.  Day,  1  Peere  Williams  JB., 
TOO ;  Floyd  agt.  Barker,  1  Paige,  480 ;  Beekman  agt.  Bonsor, 
23  N.  Y.,  298,  see  page  312 ;  Betts  agt.  Beits,  4  All.  N.  C., 
317,  seepages  420,  421,  422,  423,  424). 

The  case  of  Chamberlain  agt.  Chamberlain  (43  N.  Y.,  424, 
see  note  at  bottom  of  page  447)  would  seem  to  conflict  with 
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this  view.  This  is  explained,  however,  in  Beits  agt.  Betts 
(above  cited,  seepages  423,  424),  and  to  that  explanation  refer- 
ence is  made. 

That  part  of  the  residuary  estate  which  would  have  gone  to 
the  two  institutions,  "  The  Albany  Guardian  Society  and 
Home  of  the  Friendless"  and  "The  House  of  Shelter  in 
Albany,"  had  the  devises  been  held  valid,  must  be  treated  as 
property  undisposed  of  by  the  will  and  must  go  to  the  next 
of  kin. 

Findings  and  a  decision  in  conformity  with  these  views  will 
be  prepared  by  the  plaintiff's  attorney. 


SUPREME  COURT. 

MARY  E.  WHITEHEAD  and  others  agt.  THE  NEW  YOKK  LIFE 
INSURANCE  COMPANY. 

Life  insurance — When  surrender  of  policy  invalid  —  Insurance  for  wift 

and  children. 

Where  a  person  who  insured  his  life  for  the  benefit  of  his  wife  and  chil- 
dren surrendered  the  policies  after  the  death  of  has  wife,  signing  as 
guardian  of  his  children,  though  all  but  one  of  the  children  had  arrived 
at  full  age : 

Hold,  that  such  surrenders  were  void,  and  the  children,  who,  until  their 
father's  death,  were  ignorant  of  the  existence  of  the  policies,  became 
entitled,  at  his  death,  to  the  full  amount  named  in  them,  less  the  amount 
of  premiums  which  accrued  since  the  surrenders. 

Special  Term,  June,  1882. 
Frazer  &  Mmier,  for  plaintiffs. 
Henry  E.  ITnox,  for  defendant. 

VAN  YOEST,  J. —  From  a  consideration  of  all  the  facts  and 
circumstances  involved  in  this  case,  I  am  persuaded  that  the 
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transactions  between  George  Davis,  whose  life  was  insured, 
and  the  defendant,  by  which  he  surrendered  the  policies  in 
question,  were  void. 

The  interest  secured  by  the  policies  were  not  in  him,  but 
in  his  wife  and  children,  and  upon  her  death,  wholly  in  the 
latter.  At  the  time  of  the  surrender  by  their  father,  the 
children's  interest  was  complete,  as  their  mother  had  died. 

George  Davis,  whose  life  was  insured,  was  not,  as  he  claimed 
to  be,  the  guardian  of  his  children,  and  had  no  power  or 
authority  to  represent  them,  so  as  to  give  any  legal  or  equit- 
able effect  to  the  surrender  of  the  policies  in  question.  In 
fact  the  children,  at  the  time  of  the  surrender,  with  the  excep- 
tion of  one  of  them,  were  of  full  age,  and  upon  no  principle 
with  which  I  am  familiar  were  they  concluded,  by  their 
father's  act,  of  which  they  were  wholly  ignorant,  and  of 
which  they  knew  nothing  until  after  his  death. 

The  rights  of  the  children,  to  whom  the  moneys  were  pay- 
able upon  their  father's  death,  could  not  be  surrendered  by 
their  father  without  their  consent.  The  premiums  thereto- 
fore paid  had  fastened  these  rights  under  the  policies.  For  a 
proposition  so  simple  and  clearly  just,  one  would  suppose  that 
no  cases  were  necessary  to  be  cited,  yet  Barry  agt.  Brune 
(71  N.  Y,  261),  Eadie  agt.  Slimmon  (26  N.  Y,  15),  Apple- 
gate  agt.  Fraternal  Insurance  Company  (7  Ohio  L.  JR.,  292), 
Pitcher  agt.  New  York  Life  Insurance  Company  (10  Ins. 
L.  J.,  312),  confirm  the  principle  above  announced.  In 
Klein  agt.  New  York  Life  Insurance  Company r,  to  which  I 
am  referred  by  defendant's  counsel,  the  facts  and  equities 
were  different. 

As  to  ah1  the  policies  the  surrenders  must  be  vacated  and 
set  aside,  and  the  policies  declared  to  have  been  enforceable 
at  the  death  of  George  Davis,  subject  to  the  payment  thereon 
of  the  premiums  since  the  surrenders. 

As  soon  as  they  were  made  aware  of  the  fact  of  their* 
interest,  the  plaintiffs  offered  to  pay  the  premiums  in  arrear. 
Such  offer  dispels  the  idea  of  laches. 
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Upon  furnishing  the  necessary  proof  of  the  death  of  their 
father,  the  plaintiffs  are  entitled  to  recover  the  amount  of  the 
policies,  less  the  premiums  in  arrear,  with  interest  thereon. 

This  applies  to  the  policy  of  $2,500  as  well  as  the  others. 
There  is  no  evidence  that  the  defendant,  at  the  time  of  the 
surrender,  treated  that  policy  as  lapsed.  But  otherwise  it 
was  dealt  with  as  one  in  force,  notwithstanding  the  non-pay- 
ment of  the  last  premium,  and  this  must  be  regarded  as  a 
waiver  of  the  default.  As  to  the  other  policies,  the  premiums 
had  been  paid  at  the  time  of  the  surrender. 


SUPKEME  COURT 

THOMAS  MTTKPHY  agt.  THE  BOARD  OF  POLICE,  &c.,  OF 
NEW  YORK. 

Injunction — does  not  lie  merely  to  restrain  an  illegal  arrest — Book-making  a 
violation  of  chapter  178  of  Laws  of  1877. 

The  acts  done  at  Madison  Square  Garden  during  the  walking  match,  and 
which  constitutes  the  practice  of  book-making,  are  plain  violations  of 
the  statute  of  1877  (Laws  of  1877,  chap.  178),  and  the  persons  commit- 
ting them  are  guilty  of  misdemeanors,  and  the  arrest  of  such  persons 
would  be  a  legal  arrest. 

An  injunction  does  not  lie  merely  to  restrain  an  illegal  arrest  for  the  reason 
that  if  a  party  is  illegally  arrested  he  has  a  prompt  and  efficacious  relief 
by  habeas  corpus,  and  also  relief  for  the  wrong  by  an  action  for  damages. 

Special  Term,  March,  1882. 

D.  Levien,  for  plaintiff. 

E.  H.  Lacombe,  for  defendants. 

LAWRENCE,  J. — "  I  agree  with  the  learned  counsel  for  the 
defendants,  in  regard  to  the  propositions  stated  in  the  first 
and  second  points  of  his  brief,  to  wit :  That  if  the  acts  done 
at  Madison  Square  Garden  during  the  walking  match,  and 
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which  constitute  the  practice  of  book-making,  are  violations 
of  the  statute  of  1877,  the  persons  committing  them  are 
guilty  of  misdemeanors,  and  that  the  arrest  of  such  persons 
would  be  a  legal  arrest,  and  that  if,  on  the  contrary,  such 
acts  are  not  violations  of  the  statute  of  1877,  then  an  arrest 
for  the  doing  of  such  acts  would  be  illegal,  and  that  an 
injunction  does  not  lie  merely  to  restrain  an  illegal  arrest,  for 
the  reason  that  if  a  party  is  illegally  arrested  he  has  a  prompt 
and  efficacious  relief  by  habeas  corpus,  and  also  redress  for 
the  wrong  by  an  action  for  damages." 

With  regard  to  the  first  proposition,  I  deem  it  sufficient  to 
say  that  "  book-making  "  appears  to  me  to  be  a  plain  violation 
of  the  statute.  Chapter  178  of  the  Laws  of  1877,  provides 
"  that  any  person  who  shall  keep  any  room  or  building,  or  any 
part  or  portion  of  any  room  or  building,  or  occupy  any  place 
upon  public  or  private  grounds,  anywhere  within  the  State, 
with  apparatus,  books  or  paraphernalia,  for  the  purpose  of 
recording  or  registering  bets  or  wagers,  or  of  selling  pools, 
and  any  person  who  shall  record  or  register  bets  or  wagers,  or 
sell  pools,  upon  the  result  of  any  trial  or  contest  of  skill, 
speed  or  power  of  endurance  of  man  or  beast  *  *  *  or 
being  the  owner,  lessee  or  occupant  of  any  such  room,  build- 
ing or  part  or  portion  thereof,  shall  knowingly  permit  the 
same  to  be  used  or  occupied  for  any  of  the  purposes  afore- 
said *  *  *  shall  be  deemed  guilty  of  a  misdemeanor."  It 
appears  from  the  affidavits  read  on  the  part  of  the  defendants, 
that  there  were  in  Madison  Square  Garden  eight  or  ten  tables 
or  stands  for  the  purpose  of  book-making,  and  that  behind 
each  of  said  tables  or  stands  were  one  or  more  individuals 
who  presided  over  the  stand ;  that  hanging  up  behind  each 
of  said  tables  was  a  black  board  on  which  was  inscribed  the 
names  of  each  of  the  contestants  in  such  walking  match,  and 
the  state  of  the  current  odds  against  each  of  said  contestants, 
for  the  first  and  second  places  in  the  finish  of  said  walking 
match  respectively ;  that  the  state  of  such  odds  was  constantly 
changing,  and  that  on  each  of  such  changes  the  individual 
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behind  the  table,  in  front  of  the  black  board,  erased  on  said 
board  the  figures  showing  the  odds,  and  with  a  piece  of  chalk 
substituted  new  figures,  representing  the  new  odds  ;  that  indi- 
viduals desiring  to  bet  on  the  result  of  said  walking  match 
came  up  constantly  to  the  said  tables  and  asked  the  individuals 
in  charge  thereof  for  a  ticket  on  one  or  more  contestants, 
mentioning  the  current  odds  against  such  contestant  or  con- 
testants ;  and  that  thereupon  the  individual  in  charge  of  the 
table  took  from  a  tin  box  on  such  table  a  printed  ticket,  sub- 
stantially of  the  following  description  :  "  Name  of  book- 
makers. $ $ against ."  That  thereupon  the  indi- 
vidual in  charge  of  the  table  proceeded  to  fill  in  the  blanks 
on  the  printed  ticket,  by  inserting  in  the  dollar  blanks  the 
figures  representing  the  amount  of  the  bet  made  or  about  to 
be  made,  and  the  odds  at  which  such  bet  was  made,  further 
filling  in  the  blank,  after  the  printed  word  "against,"  the 
name  of  the  contestant  against  whom  such  odds  were  given 
in  the  bet  then  made,  or  about  to  be  made ;  that  the  individual 
desiring  to  bet  thereupon  deposited  with  the  individual  in 
charge  of  the  table  the  sum  he  desired  to  bet,  and  received  in 
return,  at  the  hands  of  the  individual  in  charge  of  the  table, 
a  ticket  made  out  in  the  above  described  manner ;  that  upon 
the  making  of  the  bet  as  above  described,  and  the  delivery  of 
the  ticket  as  above  described,  the  individual  in  charge  of  the 
table,  on  delivering  the  ticket,  recorded  in  a  book  kept  by 
him  for  the  purpose  the  substance  of  the  inscription  on  such 
ticket.  The  plaintiff,  in  his  moving  papers,  alleges  that  he 
has  not  sold  or  permitted  to  be  sold,  nor  will  he  permit  or 
suffer  to  be  sold  upon  said  premises  during  said  match,  any 
pools,  nor  will  he  keep  or  permit  to  be  kept  in  or  upon  the 
premises  aforesaid  any  device  or  apparatus  for  the  purpose  of 
registering  bets  or  wagers,  in  violation  of  chapter  178  of  the 
Laws  of  1877,  or  any  law  of  the  state  of  New  York ;  but 
he  avers  that  the  business  of  book-making  has  been  publicly 
and  openly  carried  on  in  the  city  and  state  of  New  York, 
without  any  concealment  and  without  interference  by  the 
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police  or  civil  authorities,  and  at  every  public  meeting  of 
every  racing  association,  &c.;  and  I  understand  him  to  claim 
that  book-making  is  a  perfectly  legitimate  and  lawful  business 
in  this  state. 

After  examining  the  act  of  187T,  I  am  of  the  opinion  that 
the  plaintiff's  position  in  this  respect  cannot  be  sustained. 
The  appliances  which  were  used  during  the  walking  match, 
and  which  are  described  in  the  defendant's  affidavit,  seem  to 
me  to  come  directly  within  the  language  of  the  statute.  The 
tables,  books,  boxes  and  blackboards,  may  fairly  be  classed  as 
"  apparatus  "  and  u  paraphernalia,"  and  the  "  books,"  as  books 
for  the  purpose  of  recording  or  registering  bets  o  r  wagers. 
The  fact  that  book-making  has  heretofore  been  publicly  per- 
mitted, cannot  of  course  have  any  weight  as  against  the 
express  language  of  the  legislature,  and  I  think  that  the  plain- 
tiff is  not  entitled  therefore  to  the  injunction  which  he  seeks. 

In  the  recent  case  of  Haley  agt.  Creidge  (reported  in  the 
Daily  Register,  March  11, 1882),  before  Mr.  justice  Me  ADAM 
of  the'  marine  court,  it  was  held  that  book-making  was 
only  another  name  for  gambling;  and  that  all  contracts 
made  in  furtherance  of  bets  and  wagers  were  illegal  and  void, 
and  that  no  recovery  could  be  had  upon  them  in  a  court  of 
justice.  In  that  case  the  plaintiff  sued  the  defendant  to 
recover  a  sum  of  money,  for  services  rendered  in  going  on  the 
race  course  and  ascertaining,  from  the  owners  and  others,  the 
condition  of  the  horses  about  to  enter  upon  the  race,  so  that 
the  defendant  might  regulate  his  book  and  his  betting  upon 
the  result.  I  entirely  concur  with  the  learned  justice  in  the 
views  which  he  expressed  in  that  case,  and  think  that  if  there 
is  any  difference  between  the  case  at  bar,  and  the  case  before 
him,  the  case  at  bar  presents  a  stronger  violation  of  the  statute. 

Entertaining  these  views,  I  might  stop  here  ;  but  I  deem  it 
proper  to  add,  as  already  intimated,  that  even  if  the  plaintiff 
was  engaged  in  a  proper  and  lawful  calling,  as  the  remedy 
which  he  invokes  is  an  injunction  to  prevent  his  arrest,  or  the 
arrest  of  his  employees,  such  a  remedy  should  not  be  accorded 
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to  him,  because  an  injunction  does  not  lie  merely  to  restrain 
an  illegal  arrest. 

In  the  case  of  Birch&$,.  Cavanaugh  (12  Abb.  [^V.  /£],410, 
418)  the  general  term  of  the  third  department  held,  than  an 
injunction  would  not  lie  merely  to  restrain  an  illegal  arrest, 
and  that  a  citizen  could  not  maintain  an  action  to  restrain 
aldermen  of  the  city  from  acting  as  the  common  council,  even 
where  the  acts  sought  to  be  enjoined  include  the  arrest  of  the 
plaintiff.  In  that  case  the  plaintiff  and  nine  others  of  the 
members  of  the  common  council  of  the  city  of  Albany  brought 
an  action  against  Cavanaugh  and  eight  others,  three  of  whom 
were  the  city  marshal  and  his  assistants,  and  the  others  were 
the  remaining  members  of  the  board  of  common  council. 
The  object  of  the  action  was  to  enjoin  the  latter  from  assum- 
ing to  act  as  the  minority  of  the  common  council,  and  to  enjoin 
the  marshal  and  his  assistants  from  executing  their  order  to 
arrest  the  plaintiffs,  and  bring  them  in  to  an  alleged  meeting 
of  the  common  council  held  by  the  minority.  LEARNED,  J.,  in 
delivering  the  opinion  of  the  court,  says :  "  I  am  not  aware 
that  injunctions  are  granted  to  restrain  threatened  arrests, 
and  this  is  for  a  very  good  reason.  If  the  person  is  illegally 
arrested,  he  has  the  prompt  and  efficacious  relief  by  habeas 
corpus,  and  he  has  also  redress  from  the  wrong  by  an  action  of 
damages.  Injury  by  an  illegal  arrest  is  not  of  such  an  irre- 
parable nature  that  it  cannot  be  compensated  in  damages.  It 
is  true  that  injunctions  are  sometimes  granted  where  other 
remedies  exist ;  but  generally  those  are  cases  where  the  other 
remedy  would  be  inadequate,  not  where,  as  in  this  case,  the 
other  remedy  is  ample.  No  authority  was  produced  on  the 
argument  for  an  injunction  to  restrain  threatened  injury  to 
the  person." 

It  seems  therefore,  to  me,  conclusively  to  follow,  that  even 
if  book-making  is  not  a  violation  of  the  statute,  the  plaintiff 
is  not  entitled  to  a  continuance  of  his  injunction. 

The  motion  to  continue  the  injunction  is  denied,  and  the 
temporary  injunction  is  vacated,  with  ten  dollars  costs. 
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CASPER  SPIESS,  plaintiff  and  appellant,  agt.  CONSTANTINB 
ROSSWOG  and  HYPOLITE  C.  ROSSWOG,  defendants  and 
respondents. 

Partnership — Lease —  Trust — Leases  held  by  partnerships  part  of  good  wiU 
of  business — Expectation  of  renewal  of  the  leases  remains  with  the  power  of 
disposition  of  good  will — Neitlier  party  can  sever  such  expectancy  for  his 
own  interest  after  dissolution. 

Where  a  partnership  firm  are  in  possession  of  premises  under  certain 
leases  held  in  the  firin  name  where  they  carry  on  business,  the  interest 
of  each  partner  in  the  leases  is  a  part  of  the  good  will  of  the  business 
and  is  a  copartnership  asset. 

Where  the  partnership  is  dissolved  by  one  of  the  partners  by  a  notice, 
and  after  such  dissolution  the  partner  so  dissolving  procures  a  renewal 
of  the  leases  in  his  name  and  the  name  of  a  new  partner  for  a  term 
of  years : 

Held,  that  the  expectation  of  renewal  of  the  leases  remained  with  the 
power  of  disposition  of  the  good  will  of  the  business,  and  neither  party 
can  sever  such  expectancy  for  his  own  interest  aftw  dissolution,  and  the 
common  and  joint  interest  of  the  firm  still  remain  even  after  dissolution. 

General  Term,  April,  1882. 

Before  SEDGWICK,  C.  J.,  and  FKEEDMAN,  J. 

APPEAL  by  plaintiff  from  a  judgment  dismissing  the  plain- 
tiff's complaint,  entered  upon  a  decision  of  a  judge  at  special 
term. 

The  action  was  for  judgment  that  the  defendants  should  be 
declared  to  hold,  as  trustees  for  a  firm,  certain  leases  obtained 
by  them  in  their  own  name. 

The  plaintiff  and  one  of  the  defendants,  Constantine  Ross- 
wog, were  copartners  in  business  under  the  firm  name  of 
Spiess  &  Rosswog.  The  firm  held  leases,  to  end  May  1, 1881, 
of  the  premises,  in  part  of  which  the  firm  business  was  done. 
On  December  31,  1880,  the  partnership  was  dissolved,  as  the 
judge  found.  On  January  3,  1881,  the  partners  agreed  to 
VOL.  LXHI  51 
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carry  on  the  liquidation  of  the  business  together  upon  the 
premises  occupied  by  the  firm,  to  work  up  the  old  stock  and 
dispose  of  it.  On  January  14, 1881,  the  defendant  Constantino 
Rosswog  and  his  son,  the  codefendant,  who  had  knowledge  of 
the  circumstances,  procured  new  leases  of  the  premises  for 
three  years  from  May  1, 1881.  The  complaint  was  dismissed. 

D.  M.  Porter  and  George  H.  Kracht,  for  appellant. 
Olin,  JRives  &  Montgomery,  for  respondents. 

SEDGWTCK,  C.  J.  —  The  fact  in  this  case  which  the  learned 
counsel  for  the  respondents  argues  distinguishes  it  from  those 
cases  in  which  the  partner,  taking  a  renewal  of  the  partner- 
ship leases,  has  been  held  a  trustee  of  the  firm,  is  that  the 
defendant  Constantine  Rosswog  obtained  them  after  the  firm 
was  dissolved.  This  dissolution  did  not  annul  or  change  those 
relations  between  the  parties  which  are  the  basis  of  the  obli- 
.gation  in  such  cases.  After  the  dissolution  the  original  leases 
remained  partnership  property  for  the  purpose  of  liquidation. 
The  obligation  of  each  partner  to  deal  with  them,  not  for 
his  individual  benefit  but  for  the  common  or  joint  interest, 
remained.  The  trust  as  to  the  use  of  the  partnership  prop- 
erty remained  attached  to  these  leases,  as  part  of  their  value 
was  the  so-called  expectation  of  renewal.  This  is  deemed  so 
actual  and  vital  that  when  a  new  lease  is  had  it  is  considered 
to  be  a  graft  upon  the  old.  If  there  had  been  in  the  old  lease 
a  covenant  for  renewal  the  defendant  could  not  defend  his 
taking  the  benefit  of  that  individually,  any  more  after  than 
before  the  dissolution,  while  it  remained  the  subject  of  divi- 
sion or  disposition  between  the  parties.  The  parties  were  not 
mere  tenants  in  common  when  sometimes  each  may  act  for 
.himself,  as  it  has  been  pointed  out ;  there  were  mutual  obliga- 
tions extrinsic  of  the  mere  nature  of  the  tenancy.  Indeed,  in 
looking  at  the  case  it  appears  that  the  title  to  the  term  was 
not  nominally  in  the  individuals,  but  in  the  firm  of  Spiess  & 
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Rosswog.  The  influence  of  this  becomes  stronger  when  the 
i  elation  of  the  firm  leases  to  the  good  will  of  the  business  is 
considered.  The  good  will  was  an  asset  of  the  firm  and  to  be 
disposed  of  for  the  common  benefit  of  the  partners.  It  sub- 
stantially was  the  probability  that  the  customers  of  the  old 
firm  would  resort  to  the  successors  of  that  firm.  The  value 
of  the  good  will  would  be  materially  affected  by  the  successors 
of  the  firm  being  able,  or  not  being  able,  to  do  the  business  in 
the  same  premises.  It  is  proper,  then,  that  the  expectation  of 
renewal  should  remain  with  the  power  of  disposition  of  the 
good  will,  and  that  neither  party  should  sever  them  for  his 
own  interest,  or  if  he  do  obtain  the  new  lease  he  should  hold 
it  for  the  firm  that  the  two  may  be  disposed  of  together.  On 
the  argument  nothing  was  placed  on  the  fact  that  the  new 
leases  were  to  the  son  of  Constantine  Rosswog  and  the  latter. 
The  rights  of  the  parties  were  not  affected  by  that.  For  these 
reasons  I  am  of  the  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  of  appeal  to  appel- 
lant to  abide  event. 
FREEDMAN,  J.,  concurs. 


SUPREME  COURT. 
THEODORE  VAN  KLEECK  agt.  HENRY  A.  NICHOLS. 

Stay  of  proceedings  —  not  void  under  rule  37,  though  granted  within  nine 
days  of  a  circuit  at  which  the  cause  is  noticed  for  trial,  and  by  a  judge 
other  than  the  one  who  is  to  hold  the  circuit. 

Rule  37,  though  a  wise  rule  which  a  judge  could  properly  respect,  is  incon- 
sistent with  the  statute  respecting  the  granting  of  stay  of  proceedings. 

A  judge  of  the  supreme  court  has  power  by  law  to  stay  proceedings  in 
an  action,  and  no  rule  can  prevent  the  operation  of  his  order. 

There  is  no  power  in  the  court  or  another  judge,  without  notice,  to  vacate 
such  order.  A  vacation  without  notice  can  only  be  granted  by  the 
judge  who  made  the  order. 

Ulster  Special  Term,  July,  1882. 
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THIS  case  was  at  issue  and  noticed  for  trial  by  the  plaintiff 
for  the  Du tehees  circuit,  to  be  held  at  Poughkeepsie,  June  12, 
1882. 

Xine  days  before  the  circuit  the  defendant's  attorney  served 
motion  papers  that  the  plaintiff  render  a  more  definite  bill  of 
items,  to  be  heard  on  the  twentieth  of  June,  at  the  special 
term  in  Hudson. 

At  the  same  time  the  defendant's  attorney  procured  from 
justice  OSBORS,  at  his  chambers  in  Catskill,  an  order  staying 
proceedings  until  the  hearing  and  decision  of  said  motion, 
which  was  served  with  the  motion  papers. 

No  action  was  taken  by  the  plaintiff's  attorney  in  relation 
to  this  stay.  He  did  not  return  it,  nor  did  he  apply  to  the 
judge  granting  it  to  vacate  or  modify  it,  but  on  the  second 
day  of  the  circuit  obtained  from  justice  DYKMAX  an  order 
vacating  the  stay  granted  by  justice  OSBOBK,  and  took  an 
inquest  for  over  $2,000. 

This  motion  is  now  before  the  judge  to  open  the  inquest 
and  restore  the  cause  to  the  calendar,  on  the  ground  that  the 
default  was  taken  in  violation  of  the  stay  of  proceedings. 

The  motion  was  resisted  on  the  ground  that  the  defendant's 
stay  was  void  under  rule  37  of  the  supreme  court  practice, 
and  that  the  plaintiff  had  a  right  to  disregard  it. 

James  B.  Olney,  for  defendant. 
W.  J.  Thome,  for  plaintiff. 

WESTBEOOK,  J. —  The  general  rules  of  practice  cannot  be 
inconsistent  with  the  Code  (Sec.  17). 

A  judge  of  the  supreme  court  has  power  to  stay  proceedings 
in  an  action. 

Rule  37,  though  a  wise  rule,  which  a  judge  could  properly 
respect,  is  inconsistent  with  the  statute. 

A  judge  has  power  by  law  to  stay  proceedings  in  an  action, 
and  no  rule  can  prevent  the  operation  of  his  order  (People 
ex  rel.  Mayor  of  New  York  agt.  NichoU,  79  N.  T^  582). 
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There  was  no  power  in  this  court  or  another  judge,  without 
notice,  to  vacate  the  order.  A  vacation  without  notice  can 
only  be  granted  by  the  judge  who  made  the  order. 

It  follows  that  the  trial  and  inquest  were  irregular,  and  the 
verdict  and  judgment  must  be  set  aside. 

No  costs  can  be  allowed  to  the  plaintiff,  because  he  is 
irregular,  nor  to  the  defendant,  because  the  rule  was  proper 
to  be  observed. 


N.  T.  SUPERIOR  COURT. 
EWEN  MclNTYKE,  respondent,  agt.  WM.  E.  STRONG,  appellant. 

Appeal  —  Depofit  in  tiev,  of  undertaking — Deposit  must  remain  until  fintu 
determination  in  oourt  of  appeals  —  Code  of  Civil  Procedure,  sections  1306, 
1336,  1211. 

Where  an  appellant  from  the  special  to  the  general  term  deposits  a  sum  of 
money  instead  of  giving  an  undertaking,  and  appeals  from  the  general 
term  to  the  court  of  appeals,  giving  the  proper  undertaking,  with  sure- 
ties, the  money  so  deposited  must  remain  in  court  until  a  final  determ- 
ination in  the  court  of  appeals. 

Has  the  court  power  to  allow  a  portion  of  the  desposit  to  be  withdrawn 
where  it  appears  that  the  judgment  procured  by  plaintiff  has  been  in 
pursuance  of  the  decision  of  the  general  term,  materially  reduced,  in 
amount,  and  that  the  reduction  has  been  accepted  by  the  plaintiff  by  a 
stipulation?  Qturrt. 

General  Term,  May,  1882. 

APPEAL  from  an  order  denying  a  motion  made  by  defendant 
to  withdraw  part  of  a  deposit  made  in  lieu  of  undertaking 
on  appeal. 

Plaintiff  recovered  a  judgment  against  defendant  for 
$1,766.28,  which  on  appeal  was  reduced  to  $1,149.24. 
Defendant  on  his  appeal,  instead  of  an  undertaking,  made  a 
deposit  with  the  clerk  of  $2,300.  The  defendant  appealed 
from  the  judgment  of  the  general  term  to  the  court  of 
appeals,  and  claimed  that  as  the  amount  of  the  judgment  had 
been  modified  the  deposit  should  also  be  reduced. 
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Adolphus  D.  Pope,  for  appellant. 
William  J.  Gibson,  for  respondent. 

FKEEDMAN,  J.  —  The  general  rule  undoubtedly  is  that  a 
voluntary  deposit,  like  the  one  in  question,  made  to  perfect  an 
appeal  from  the  judgment  of  the  special  term  to  the  general 
term,  so  as  to  stay  execution  thereon,  is  in  lieu  of  an  under- 
taking required  to  be  executed  by  at  least  two  sureties ;  that 
it  can  no  more  be  changed  or  withdrawn  than  could  the 
undertaking  that  stands  in  place  of  it;  and  that  such  an 
undertaking^  when  given,  cannot  be  changed  or  withdrawn 
after  the  affirmance  of  the  judgment  by  the  general  term, 
because  an  appeal  has  been  perfected  to  the  court  of  appeals 
by  the  execution  of  an  undertaking  required  for  that  pur- 
pose. In  every  case  falling  within  this  rule,  the  appellant,  to 
perfect  the  appeal  tp  the  court  of  appeals,  must  give  a  new 
undertaking  (Code,  sec.  1326),  or  make  a  new  deposit  of 
money  in  lieu  thereof  (sec.  1306) ;  and  the  court  has  no  power 
to  order  that  a  sum  of  money  already  deposited  in  lieu  of  an 
undertaking  on  the  appeal  to  the  general  term,  shall  take  the 
place  of  the  undertaking  or  deposit  required  on  appeal  to  the 
court  of  appeals  (Parsons  agt.  Travis,  2  Duer,  659 ;  S.  C., 
5  Duer,  650). 

It  has  been  argued,  however,  with  great  force  and  plausi- 
bility, that  the  rule  applies  only  when  the  original  judgment 
has  been  affirmed  in  full  by  the  general  term,  that  whenever  it 
appears  that  the  judgment  procured  by  a  plaintiff  has  been, 
in  pursuance  of  the  decision  of  the  general  term,  materially 
reduced  in  amount,  and  that  the  reduction  has  been  accepted 
by  the  plaintiff  by  a  stipulation,  a  different  and  exceptional 
case  is  presented,  in  which  the  court  has  power  to  grant 
relief ,  pro  tanto,  under  section  1306. 

"Without  stopping  to  determine  the  validity  of  this  claim, 
for  the  language  of  section  1306  is  by  no  means  clear  upon 
the  point,  and  no  other  provision  has  been  pointed  out,  it  is 
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sufficient  for  the  present  purpose  to  say,  that  the  power,  if  it 
exists  at  all,  should  be  exercised  only  when  it  clearly  appears 
when  the  sum  proposed  to  be  left  on  deposit  is,  in  view  of 
all  possible  contingencies,  fully  sufficient  to  satisfy  any  claim 
the  plaintiff  may  eventually  have  to  enforce  against  it,  in  case 
the  judgment  of  the  court  of  appeals  should  be  one  of  affirm- 
ance, exclusive  of  interest,  and  the  additional  sum  of  $500 
for  costs  in  that  court.  For  under  section  1211,  the  judgment 
appealed  from  bears  interest  from  the  time  of  its  entry  ;  and 
under  section  1326  it  is  necessary,  in  order  to  render  the 
notice  of  appeal  to  the  court  of  appeals  effectual  for  any  pur- 
pose, that  the  appellant  should  give  a  written  undertaking  to 
the  effect  that  he  will  pay  all  costs  and  damages  which  may 
be  awarded  against  him  on  appeal,  not  exceeding  $500. 

In  the  case  at  bar,  if  the  motion  had  been  granted,  less 
than  one  dollar  would  have  remained  to  cover  accruing 
interest ;  nor  were  any  facts  presented  upon  which  the  amount 
of  such  interest  could  have  been  determined  with  reason- 
able certainty. 

The  order  appealed  from  should  be  affirmed,  with  ten 
dollars  costs  and  disbursements. 

SEDGWICK,  C.  J.,  concurs. 
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SUPREME  COURT. 

ROBIK  HUGHES  and  others  agt.  JAMES  HUGHES  and  another. 
Partition  —  by  remainderman  —  Code  of  Civil  Procedure,  tection  1588. 

A  remainderman  cannot  compel  present  partition  and  Bale  of  real  estate 
while  the  life  tenant  is  still  living,  without  bio  assent. 

To  entitle  the  remainderman  to  the  remedy,  there  must  be  a  present 
CHtute  in  possession,  and  where,  as  in  thin  case,  tbe  estate  in  possession 
If  with  the  tenant  for  life,  it  cannot  be  disturbed  by  one  who  is  entitled 
to  possession  only  on  the  death  of  the  present  possessor. 

Special  Term,  June,  1882. 

ACTION  for  partition  of  premises  in  the  city  of  New  York. 
The  facts  briefly  are,  that  in  1881,  Ellen  Hughes  died  intes- 
tate, seized  of  the  premises  in  question,  which  were  the  only 
real  property  she  then  had,  leaving  her  surviving  her  husband, 
James  Hughes,  defendant,  and  her  four  children,  three  of 
whom  are  plaintiffs  herein,  and  one  an  infant  of  the  age  of 
over  fourteen  years,  defendant.  The  complaint  contained  all 
the  usual  allegations  and  in  addition,  a  recital  that  the  plain- 
tiffs required  the  use  of  the  proceeds  of  the  property  if  * 
means  of  support.  The  defendant  James  Hughes  pleaded 
his  tenancy  by  the  curtesy,  his  unwillingness  to  take  any  sum 
in  gross,  in  lieu  of  his  right  to  possession,  and  the  want  of 
jurisdiction  of  the  court  to  order  a  sale  under  the  provisions 
of  section  1533  of  the  Code  of  Civil  Procedure. 

Samuel  O.  Courtney,  for  plaintiffs. 
Simpson  &  Werner,  for  defendant  James  Hughes. 
W.  C.  Davidson,  for  guardian  ad  litern. 

DONOHUB,  J. — In  this  case  the  question  is  fairly  presented, 
whether  a  remainderman  can  compel  present  partition  and  sale 
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of  real  estate  while  the  life  tenant  is  still  living,  without  his 
assent.  On  principle  it  would  seem  clear  that  the  tenant  for 
life  of  the  whole  could  not  be  deprived  of  his  positive  rights 
and  another  status,  that  is,  a  gross  sum,  substituted  without  his 
assent.  But  without  considering  the  question  on  principle, 
it  seems  to  me  the  question  has  been  fully  disposed  of  by  the 
court  of  last  resort.  Bldkely  agt.  Calden  (15  N.  Y.,  617)  has 
been  cited  and  relied  on  by  the  plaintiff.  In  that  case  all  par- 
ties, including  the  life  tenant,  had  united  in  the  partition  suit 
and  the  decree,  and  asked  its  enforcement,  and  the  party  object- 
ing was  the  purchaser.  Whether  as  matter  of  principle  that 
should  make  a  change,  is  not  necessary  to  discuss.  The  court 
there  held  it  did,  and  put  its  decision  on  such  assent,  and  the 
result  was  merely  to  hold  that  the  purchaser  could  not 
raise  the  question.  In  Howell  agt.  Mills  (56  N.  Y.,  225), 
cited  by  plaintiff,  the  court  puts  its  decision  solely  on  the 
ground  that  no  exception  brought  up  the  question,  and 
there  was  nothing  before  it  but  the  question  of  jurisdic- 
tion, and  as  the  supreme  court  had  iurisdiction,  the  court 
of  appeals  had  no  means  of  ascertaining  whether  error  had 
been  committed  in  the  decision.  No  exception  brought  up 
any  erroneous  ruling. 

In  SulUvcm,  agt.  SuUwan  (66  N.  Y'.,  37),  it  seems  to  me 
the  very  question  raised  is  disposed  of.  The  court  say,  that 
"  we  think  it  too  well  settled  by  authority,  as  well  as  upon 
principle,  that  a  remainderman  cannot,  as  against  others  not 
seized  of  a  like  estate  in  common  with  him,  maintain  the 
action  to  disturb  the  rule.  If  the  action  should  be  extended 
and  the  benefit  given  to  other  parties  it  must  be  done  by 
legislation." 

And  this  brings  us  to  the  question  whether  legislation  has 
changed  the  law  on  the  subject.  No  suggestion  is  made 
anywhere  that  the  amendment  to  the  Code  is  intended  to 
change  the  law.  That  radical  change,  if  intended,  would 
have  been  stated,  and  the  intent  made  plain.  The  words  of 
the  section  of  the  Code  seem  to  me  to  intend  simply  to  codify 
VOL.  LXIII  52 
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what  the  law  is,  and  not  to  change  it.  The  plaintiffs'  counsel 
admits  in  his  brief  that  the  court  should,  on  request,  order 
the  premises  sold,  subject  to  the  life  estate,  and  subject  to  the 
life  tenant's  rights.  Such  a  sale  would  be  a  gross  injustice  to 
the  infant  and  those  not  consenting.  No  such  sale  could 
produce  a  fair  and  open  competition  for  the  lands,  as  no  buyer 
would  desire  to  purchase  such  an  estate,  and  the  effect  would 
only  be  to  declare  the  plaintiff's  rights,  which  are  already 
admitted.  I  do'  not  feel  disposed,  without  some  clear  kw 
shows  the  intent  to  change,  to  hold  that  the  rights  of  a  life 
tenant  can  be  thus  interfered  with,  or  be  subjected  to  useless 
litigation,  and  must  hold,  until  the  higher  courts  change  the 
rule,  that  the  action  will  not  lie. 

In  the  case  of  Morse  agt.  Morse,  while  the  exact  case  is  not 
before  the  court,  the  following  language  is  used  (85  N.  Y., 
57) :  "  Unless  he  took,  under  the  will,  a  present  estate  in  pos- 
session in.  the  premises  in  question,  he  cannot  maintain  this 
action."  And  for  this  the  court  cited  Sullivan  agt.  Sullivan 
without  disapproval,  but  as  being  the  law.  The  case  of 
Morse  agt.  Morse  does  not,  as  stated,  raise  the  exact  point  in 
this  case,  but  the  court  affirm  the  doctrine  that,  to  entitle  the 
remainderman  to  the  remedy,  there  must  be  a  present  estate 
in  possession.  Here  the  estate  in  possession  is  with  the  tenant 
for  life,  and  cannot  be  disturbed  by  one  who  is  entitled  to 
possession  only  on  the  death  of  the  present  possessor. 

Judgment  for  defendant. 
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SUPREME  COURT. 

THE  PEOPLE  ex  rel.  THE  TOWN  OF  KNOX  agt.  THE  BOAKD 
OF  SUPERVISORS  OF  ALBANY  COUNTT  AND  THE  TOWN  OF 
BERNE. 

Supervisors —  Tlieir  powers  and  duties  as  to  disputed  boundary  lines  between 
towns — Notice  of  intention  to  apply  to  board  to  fix  line  when  defective  — 
Board  acts  judicially  —  Wlwn  prohibition  lies  to  restrain  proceedings  of  the 
board  of  supermtors. 

A.  notice  of  intention  to  apply  to  a  board  of  supervisors  to  fix,  establish, 
locate  and  define  a  disputed  boundary  line  between  two  towns,  which 
omits  to  describe  particularly  the  line  in  dispute,  is  defective  although 
the  line  proposed  to  be  acted  upon  is  fully  stated,  and  such  a  notice  con- 
fers no  jurisdiction  on  the  board. 

Said  board  acts  judicially  in  such  a  case. 

Prohibition  lies  to  restrain  proceedings  of  the  board  of  supervisors,  judi- 
cial in  their  nature,  under  a  notice  which  confers  no  jurisdiction. 

Special  Term,  Kingston,  June,  1882. 

BERNE  was  one  of  the  original  towns  of  Albany  county. 
By  chapter  48  of  the  Laws  of  1 822,  Berne  was  divided  and 
Knox  created  therefrom,  the  dividing  line  being  specifically 
described.  About  a  year  ago  a  dispute  arose  between  said 
towns  with  reference  to  their  division  or  boundary  line.  A 
notice  was  served  and  published  of  which  the  following  is  a 
copy :  "  Notice  is  hereby  given  that  an  application  will  be 
made  to  the  board  of  supervisors  of  the  county  of  Albany,  at 
a  session  of  said  board  appointed  to  be  held  at  their  rooms  in 
the  city  of  Albany  on  the  17th  day  of  March,  1882,  to  fix, 
establish,  locate  and  define  the  disputed  boundary  line  between 
the  towns  of  Knox  and  Berne,  in  said  county,  and  the  pro- 
posed boundary  line  is  particularly  described  as  follows,  to 
wit:  Beginning  at  a  stake  at  the  fence  in  the  western 
boundary  line  of  the  county  of  Albany,  standing  three  (3) 
chains  twenty  (20)  links  southerly  from  the  center  of  the 
public  highway  (as  now  used  and  occupied)  leading  from 
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the  village  of  "West  Berne  to  Schoharie  Court  House.  The 
above  distance  from  said  road  to  be  measured  on  the  Albany 
and  Schoharie  county  line,  and  runs  from  said  stake,  accord- 
ing to  the  magnetic  meridian  of  June,  1881,  north  eighty- 
eight  (88)  degrees  and  fifteen  (15)  minutes,  east  six  hundred 
and  ninety-seven  (697)  chains  thirty-seven  (37)  links  to  a  stone 
monument  standing  in  the  western  boundary  line  of  the  town 
of  New  Scotland,  in  said  county  of  Albany,  which  said  stone 
is  eighteen  (18)  chains  forty  (40)  links  distant  southerly  from 
the  center  of  the  road  known  as  the  Indian  Ladder  road, 
which  said  distance  from  said  road  is  to  be  measured  on  the 
New  Scotland  boundary  line.  NOTE.  — The  above  described 
line,  at  about  eighty-four  (84)  chains  forty  (40)  links,  strikes 
the  cupola  of  a  barn  said  to  belong  to  Dewitt  Schoonmaker, 
and  at  about  six  hundred  and  sixty-three  (663)  chains  strikes 
a  barn  said  to  belong  to  John  Hungerford,  and  being  the  same 
line  as  run  by  William  H.  Slingerknd  &  Son. 
"Dated  February  14,  1882. 

"FKEDEKICK  W.  CONGEE, 

"  Supervisor  of  Town  of  Berne. 

"MADISON  BALL, 

"  Town  Clerk  of  Town  of  Berne. 

"FRANK  STREVELL, 

"  Justice  of  the  Peace  of  Town  of  Berne. 

"ELIAS  YOUNG, 

"  Justice  of  the  Peace  of  Town  of  Berne" 

At  the  time  specified  in  said  notice  the  board  of  supervisors 
met  and  the  town  of  Snox  appeared  by  counsel  and  objected 
to  the  form  of  the  notice.  A  resolution  fixing  the  boundary 
line  as  proposed  in  said  notice  was  offered,  and  on  objection 
made  by  the  supervisor  of  Knox  went  over  to  the  next  day 
under  a  rule  of  the  board.  An  adjournment  was  taken  to  the 
next  day,  when  a  further  adjournment  was  had  until  the  suc- 
ceeding Thursday.  It  was  the  intention  of  said  board  to  act 
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upon  said  notice  and  pass  said  resolution.  In  the  meantime, 
and  on  the  21st  day  of  March,  1882,  an  alternative  writ  of 
prohibition  was  granted  and  duly  issued  returnable  at  the  then 
ensuing  regular  Albany  April  special  term.  The  writ  was 
served.  The  case  came  on  to  be  heard,  the  relator  asking  for 
a  peremptory  writ. 

Edward  J.  Meegan,  for  relator. 

I.  The  power  to  determine  as  to  town  boundaries  ie  given 
to  the  board  of  supervisors  and  is  two-fold  in  its  character. 
1.  It  has  authority  at  its  annual  meeting,  without  notice,  and 
by  a  two-third  vote,  to  alter  town  boundaries  (1  Laws  of  1871, 
p.  23,  chap.  18).     The  only  restriction  being  that  assembly 
districts  cannot  be  altered.     To  do  so  would  violate  section  5 
of  article  3  of  the  Constitution  (Kinnie  agt.  Syracuse,   3 
Keyes,  110).     2.  The  second  jurisdiction  is  conferred  by  chap- 
ter 361  of  the  Laws  of  1870  (Seas.  Laws,  832 ;  1  R.  S.  [§th 
ed.~\,  865,  sub.  15).     This  act  confers  power  "  to  fix,  establish, 
locate  and  define  disputed  boundary  lines  between  the  several 
towns,     *     *    *    by  a  resolution  to  be  duly  passed  by  a 
majority  of  all  the  members  elected  to  such  board.     A  notice 
of  intention  to  apply  to  such  board  to  fix,  establish,  locate 
and  define  such  disputed  boundary  line,  particularly  describ- 
ing the  same,  and  the  line  as  proposed  to  be  acted  upon  by 
such  board,  signed  by  the  supervisor,"  etc.,  and  published  in 
three  papers  and  personally  served  upon  the  supervisor  and 
town  clerk  of  the  other  town  to  be  affected. 

II.  To  confer  jurisdiction  upon  the  board  of  supervisors, 
the  statute  must  be  complied  with  and  the  notice  given  should 
conform  to  the  statute,  and  it  is  submitted  that  the  said  notice 
did  not  comply  with  the  requirements  thereof.     1.  Where  a 
court  exercises  a  special  jurisdiction  under  a  statute  the  mode 
of  proceeding  must  be  strictly  pursued  (Sedg.  Stat.  and  Const. 
Law  [Pomeroy's  ed.~\,  301).     Any  departure  vitiates  the  whole 
proceeding  (Sedg.,  supra,  302 ;  People  agt.  KnisTcern,  54  N.  T., 
58).     2.  When  a  statute  prescribes  the  mode  of  acquiring  juris- 
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diction,  the  mode  pointed  out  must  be  complied  with  or  the 
proceedings  will  be  a  nullity  (The  People  agt.  Board  of 
Police,  6  Abb.,  164;  Wells  on  Juris,  of  Courts,  sees.  70, 
72,  82).  3.  "  The  notice  must  conform  to  the  statute " 
(Pierce  on  Jtailroads,  183).  4.  The  maxim  is  familiar  "  that 
notice  is  of  the  essence  of  things  required  to  be  done," 
and  it  applies  to  all  judicial  or  quasi  judicial  proceedings 
(Black,  on  Tax  Titles,  237),  and  when  the  statute  prescribes 
the  form  of  a  notice  or  advertisement  it  must  be  strictly  com- 
plied with  (Black.,  supra,  247).  A  notice  to  interested  par- 
ties is  jurisdictional,  and  the  notice  is  strictly  construed  (  Wells 
on  Juris,  of  Courts,  p.  411,  sec.  418).  5.  The  rule  is  stated 
in  Cissell  agt.  Pulaski  Co.  (10  Federal  Rep.,  893),  thus: 
"  It  is  a  rule  without  qualification  or  exception,  that  when  it 
is  sought  to  conclude  a  party  by  constructive  notice  by  publi- 
cation, a  strict  compliance  with  the  requirements  of  the  stat- 
ute is  required.  Nothing  can  be  taken  by  intendment,  and 
every  fact  necessary  to  the  exercise  of  jurisdiction,  based  on 
this  mode  of  service,  must  affirmatively  appear  in  the  mode 
prescribed  by  the  statute."  And  parol  evidence  cannot  be 
received  to  supply  the  omission  (Noyes  agt.  Butler,  6  Barb., 
617;  Lanny  agt.  Cady,  4  Vt.,  506).  6.  The  notice  to  be 
served  and  published  in  the  case  at  bar  was  required  to  con- 
tain: 1st.  A  notice  of  intention  to  apply  to  the  board.  2d. 
A  description  of  the  disputed  line.  3d.  The  line  as  proposed 
to  be  acted  upon.  The  notice  in  question  did  not  contain  a 
description  of  the  disputed  line,  and  the  failure  to  designate 
this  line  omitted  an  essential  prerequisite  to  jurisdiction.  It 
was  evidently  designed  by  the  statute  that  the  notice  should 
specify  the  gist  of  the  controversy,  setting  forth  the  line  about 
which  the  quarrel  existed  as  well  the  claimed  line.  The  con- 
junction "and"  in  the  sentence,  and  occurring  after  the 
comma,  emphasizes  and  makes  plain  the  intent  of  the  legisla- 
ture to  be  that  the  line  in  dispute,  as  well  the  proposed  line, 
should  be  particularized ;  the  old  line  representing  the  town 
of  Knox  and  the  proposed  line  the  town  of  Berne.  As  no 
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subsequent  pleading  or  statement  was  required  by  the  statute 
from  either  town,  to  make  the  supervisors  cognizant  of  the 
nature  of  the  trouble,  the  first  notice  of-  necessity  should  give 
a  plain  and  concise  summary  of  the  facts  required  to  be  stated 
by  the  statute,  to  the  end  that  an  intelligent  line  of  action 
might  be  adopted  by  the  board.  For  all  that  may  appear,  if 
the  disputed  line  was  inserted,  the  town  of  Knox  might  not 
deem  it  necessary  to  put  in  an  appearance,  as  the  difference 
could  then  be  seen  and  understood.  7.  Judge  HEBABD,  in 
Briggs  agt.  Georgia  (15  Vt.,  72),  voices  the  settled  doctrine : 
"  I  am  not  very  well  satisfied  with  the  summary  mode  of 
getting  rid  of  a  statutory  provision  by  calling  it  directory. 
If  one  positive  requirement  and  provision  of  a  statute  may 
be  avoided  in  that  way,  we  see  no  reason  why  another 
may  not." 

III.  The  town  of  Knox  had  the  capacity  to  institute  these 
proceedings  in  order  to  protect  itself,  the  subject-matter  being 
a  controversy  between  towns  (1  R.  S.  \^th  ed.~\,  840,  title  5). 

IV.  The  writ  of  prohibition  was  the  proper  remedy  in  the 
premises.     In  no  other  way  could  relief  be  obtained.     1.  The 
board  of  supervisors  were  invested  by  the  statute  with  judicial 
powers.     This  is   apparent  from    the  consideration    of   the 
two  statutes  relating  to  town  lines.     At  the  annual  meeting, 
by  a  two-third  vote,  the  board  may  establish  and  alter  town 
lines  without  let,  hindrance  or  notice  to  anybody ;  but  where 
this  is  not  done,  the  only  power  exists  under  the  statute 
that  requires  a  notice  and  prescribes  its  form  and  how  it 
shall  be  served.     It  would  be  idle  to  require  service  of  a 
notice,  unless  that  meant  something.     Why  be  present  if  you 
could  not  be  heard  ;  and  how  heard  ?    If  you  could  give  no 
testimony,  the   alleged  hearing  would   be  a  farce;  unless, 
therefore,  the  board  was  obliged  to  weigh  and  consider  such 
evidence,  why  receive  it ;  and  if  they  are  to  weigh  and  con- 
sider such  evidence,  is  not  this  the  exercise  of  judicial  power. 
2.  The  board  of  supervisors  exercising,  as  it  does  in  this 
regard  judicial  powers,  the  functions  of  a  court,  and  by  virtue 
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thereof  proceeding  to  inflict  what  was  and  is  claimed  to  be 
a  great  wrong  upon  an  important  division  of  the  county,  it  is 
eminently  appropriate  that  the  functions  of  the  supreme 
court  should  be  invoked  to  prevent  an  act  of  oppression  by 
this  tribunal  which  assumes  and  usurps  a  jurisdiction  it  failed 
to  acquire.  3.  The  writ  of  prohibition,  and  the  practice  in 
relation  to  it,  is  provided  for  by  the  Code  of  Civil  Procedure, 
article  5,  section  2091,  etc.  4.  Prohibition  lies  to  restrain  a 
mayor  from  removing  a  police  commissioner  when  he  haS  no 
power  to  do  so  (The  People  ex  rel.  Wheeler  agt.  Cooper,  57 
How.  Pr.,  426).  It  lies  against  excise  commissioners  (The 
People  agt.  Com.  of  Excise,  61  How.  Pr.,  514).  5.  In  25 
Albany  Law  Journal,  290,  an  opinion  of  judge  ARNOUX 
(of  the  New  York  'superior  court,  handed  down  March  14, 
1882),  is  published,  from  which  the  following  excerpts  are 
taken :  "Although  the  writ  of  prohibition  is  comparatively 
infrequent,  nevertheless  it  is  deemed  to  be  a  beneficial  writ, 
and  one  that  should  issue  where  a  subordinate  court  or  infe- 
rior tribunal  attempts  to  act  without  jurisdiction  or  beyond 
its  jurisdiction  (Ex  parte  Braudlacht,  2  Hill,  367 ;  People 
agt.  Supervisors  of  Queens,  1  id.,  201 ;  People  agt.  Seward, 
7  Wend.,  518 ;  People  agt.  Marine  Court,  36  Barb.,  341 ; 
People  agt.  N.  Y.  Common  Pleas,  18  Abb.,  438 ;  People 
agt.  Oyer  and  Terminer,  27  How.  Pr.,  19 ;  People  agt. 
McAdam,  58  id.,  442 ;  People  agt.  Cooper,  57  id.,  426  ; 
People  agt.  Special  Term,  57  id.,  467).  As  the  court  of 
appeals  say  in  Appo  agt.  People  (20  N~.  Y.,  531,  540):  'It 
is  a  proper  remedy  when  the  inferior  tribunal  either  enter 
tains  a  proceeding  in  which  it  has  no  jurisdiction,  or  when 
having  jurisdiction  it  assumes  to  exercise  an.  unauthorized 
power.'  "With  this  the  old  English  authorities  agree,  for 
Jacob  quaintly  says  it  issues  against  inferior  courts  acting 
without  jurisdiction,  or ' if  in  handling  of  matters  clearly  within 
their  cognizance,  they  transgress  the  bounds  prescribed  to  them 
by  the  laws  of  England'*  (Law  Diet.,  tit.  "Prohibition"). 
The  reason  why  this  writ  is  esteemed  as  beneficial  is  well 
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expressed  by  SELDEN,  J.,  in  Appo  agt.  The  People  (supra). 
'  It  is  far  better  to  prevent  the  exercise  of  an  unauthorized 
power,'  he  says,  '  than  to  be  driven  to  the  necessity  of  correct- 
ing the  error  after  it  has  been  committed.'  No  question  but 
jurisdiction  can  be  tried  in  a  proceeding  inaugurated  by  pro- 
hibition. In  such  cases  the  inquiry  relates  to  jurisdiction 
simply  (People  agt.  Nichols,  79  N.  Y.,  582,  591).  *  *  * 
The  first  inquiry  then  under  the  foregoing  authorities,  is 
this:  Is  the  board  of  excise  acting  without  jurisdiction? 
Jurisdiction  has  been  denned  to  be  the  right  to  pronounce 
judgment  acquired  through  due  process  of  law  (1  Hurd  on 
Freedom  and  Bondage,  22  ;  Sprague's  New  Science  of  Law, 
4  ;  Du  Ponceau  on  Jurisdiction,  21  ;  Austin  on  Jurispru- 
dence, 793)." 

Oliver  M.  Hungerford,  for  town  of  Berne. 

"WESTBKOOK,  J.  —  The  Kevised  Statutes  (1  R.  S.  [Qth  ed.~\, 
865,  sub.  15,  sec.  14),  which  give  to  boards  of  supervisors 
power  "  to  fix,  establish,  locate  and  define  disputed  boundary 
lines  between  the  several  towns  in  their  respective  counties," 
require,  as  preliminary  to  their  action,  the  publication  and 
service  of  such  a  notice  as  is  therein  provided.  The  notice 
must  specify  the  line  to  be  fixed,  concerning  which  the  dis- 
pute exists,  "  particularly  describing  the  same,"  and  it  must 
also  describe  "  the  line  as  proposed  to  be  acted  upon  by  such 
board."  Until  such  a  notice  is  given  the  board  has  no 
authority  to  act.  The  notice  given  in  this  case  is  defective, 
for  while  it  particularly  describes  the  proposed  line,  it  fails 
to  describe  with  particularity  the  line  concerning  which  the 
dispute  exists.  As  to  this  fact  there  is  no  denial,  and  the 
omission  is  fatal  to  the  whole  proceeding.  The  statute  is 
plain,  and  cannot  be  disregarded.  The  fixing  and  settlement 
of  this  boundary  line  by  the  board  is  judicial  action,  and  if 
attempted  without  having  obtained  jurisdiction,  as  required 
by  law,  may  be  restrained.  The  peremptory  writ  must  issue. 
VOL.  LXIII  53 
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SUPKEME  OOTJKT. 
THE  TOWN  OF  THOMPSON  agt. 

State  courts  —  When  will  not  interfere  by  injunction  to  prevent  the  prosecution 
of  a  suit  in  a  federal  court  —  When  court  will  not  order  bonds  delivered  into 
its  custody  pending  the  action. 

Where  a  corporation  brings  an  action  in  a  state  court  to  restrain  the 
transfer  of  certain  bonds  and  annexed  coupons  purporting  to  be  issued 
by  it,  and  to  have  such  bonds  surrendered  up  and  canceled,  and  to 
restrain  the  further  prosecution  of  an  action  commenced  by  defendant 
against  the  plaintiff  on  some  of  these  coupons,  which  action  is  now 
pending  in  the  United  States  circuit  court: 

Meld,  first,  that  as  plaintiff  claims,  the  bonds  on  their  face  give  notice  of 
their  invalidity,  and  no  person  to  whom  they  may  be  transferred  can 
be  such  a  bona  fide  holder  that  plaintiff  cannot  set  up  such  defense  of 
invalidity  against  him,  the  court  will  not  order  that  the  bonds  be  deliv- 
ered into  its  custody  pending  the  action. 

Second.  Though  the  state  courts  will  probably  decide  a  point  in  one  way, 
or  even  have  already  so  decided,  a  state  court  ought  not  to  enjoin  a 
federal  court  having  jurisdiction,  on  the  ground  that  that  court  will 
probably  decide  the  other  way. 

Albany  Special  Term,  July,  1882. 

Two  motions  are  made  ;  the  one  by  the  defendant  to  dis- 
solve an  injunction,  the  other  by  the  plaintiff  to  require  the 
deposit  in  court,  pending  the  action,  of  the  securities  which 
are  the  subject  of  controversy. 

The  action  is  brought  to  restrain  the  transfer  of  a  certain 
bond  and  the  annexed  coupons,  and  of  certain  other  coupons 
issued  (or  purporting  to  be  issued)  by  the  plaintiff,  and  now 
the  property  of  the  defendant;  to  restrain,  also,  the  further 
prosecution  of  an  action  commenced  by  this  defendant  against 
this  plaintiff  on  some  of  these  coupons  now  payable,  which 
action  is  now  pending  in  the  circuit  court  of  the  United  States, 
southern  district  of  New  York,  and  to  compel  the  surrender 
to  this  plaintiff  of  the  bond  and  of  the  coupons. 

The  complaint  alleges  that  the  plaintiff  issued  certain  bonds 
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with  coupons,  including  the  bond  and  the  coupons  in  contro- 
versy ;  that  the  issue  was  in  violation  of  the  statute  under 
which  the  bonds  and  coupons  were  intended  to  be  issued,  in 
this  respect,  that  they  were  exchanged  for  railroad  stock 
instead  of  being  sold  for  cash ;  that  the  fact  of  such  exchange 
appears  on  the  bond ;  that  in  January,  1878,  in  an  action  by 
one  Horton  against  this  plaintiff,  the  court  of  appeals  decided 
that  these  bonds  were  void  in  the  hands  of  a  bonafide  holder ; 
that  notwithstanding  this  decision  the  courts  of  the  United 
States  are  rendering  judgments  in  favor  of  non-residents  of 
the  state  upon  such  bonds  or  coupons ;  that  in  1878  the  plain- 
tiff was  a  resident  of  the  state  of  New  York ;  that  in  1879  he 
removed  to  Pennsylvania,  and  became  a  resident  of  that  place, 
and  while  a  resident  of  Pennsylvania,  purchased  or  claimed 
to  purchase  of  residents  of  New  York  many  of  these  coupons, 
and  commenced  an  action  thereon  in  1879,  in  the  circuit  court 
of  the  United  States,  southern  district  New  York ;  that  the 
present  plaintiff  answered,  and  the  action  is  at  issue;  that 
afterwards  the  plaintiff  removed  his  residence  to  New  York ; 
that  his  removal  to  Pennsylvania  was  with  the  sole  and  only 
object  of  commencing  such  action,  and  that  his  purchase  of 
the  coupons  was  with  knowledge  that  they  could  not  be  trans- 
ferred in  the  courts  of  New  York. 

The  defendant's  answer  alleges  that  he  purchased  the  bond 
in  question  in  1867,  in  open  market,  in  good  faith,  paying 
full  value ;  alleges  the  act  of  the  legislature,  passed  April  28, 
1871  (chap.  809),  validating  these  bonds ;  alleges  that  the 
action  of  Horton  against  this  plaintiff  was  collusive,  and  was 
decided  without  a  hearing  of  the  lona  fide  holders  of  the 
bonds ;  that  the  circuit  court  of  the  United  States,  southern 
district  of  New  York,  has  adjudged  the  bonds  valid,  and  has 
rendered  judgments  on  unpaid  coupons,  one  of  which  judg- 
ments has  been  affirmed  by  the  supreme  court  of  the  United 
States. 

The  defendant  alleges  that  he  became  a  resident  of  Penn- 
sylvania May  1,  1878,  and  afterwards  purchased  the  coupons 
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mentioned  in  the  complaint,  while  such  resident,  in  good  faith 
and  for  a  valuable  consideration,  and  commenced  an  action  on 
these  coupons  and  on  those  of  the  bonds  owned  by  him. 
He  denies  all  other  allegations  not  specifically  answered  or 
admitted.  He  further  alleges  the  jurisdiction  of  the  circuit 
court  of  the  United  States,  southern  district  of  New  York, 
over  the  action  commenced  by  him. 

The  papers  served  by  the  plaintiff  also  set  up  the  fact  of 
an  action  commenced  in  1869  by  The  People  on  the  relation 
of  Kilboume  and  all  Taxpayers  of  the  Town  of  Thompson 
agt.  Benedict  and  others.  Commissioners  of  the  Town  of 
Thompson;  Orowley,  Colt  tfe  Colt;  The  MontioeUo  and  P. 
J.  It.  R.  Co.,  and  the  Town  of  Thompson,  alleging  the 
invalidity  of  the  bonds.  In  that  action  the  bonds  were 
declared  invalid  by  reason  of  defective  consents,  and  the 
defendants  therein  were  adjudged  to  deliver  up  the  bonds. 
This  judgment  was  entered  November  21,  1872. 

The  affidavits  of  the  defendant  aver  that  he  had  no  knowl- 
edge of  that  action  until  the  service  of  these  papers ;  that  the 
town  of  Thompson  has  had  the  full  benefit  of  all  the  bonds, 
inasmuch  as  the  railroad  for  which  they  were  issued  has  been 
constructed  and  has  been  used  for  ten  years ;  that  the  town  paid 
the  coupons  for  three  years ;  that  in  1874  an  action  was  coin- 
menced  in  the  circuit  court  of  the  United  States,  southern 
district  of  New  York,  by  one  Cooper  against  the  town  of 
Thompson,  which  was  defended  on  substantially  the  same 
grounds,  and  in  which  a  judgment  was  recovered  in  favor  of 
the  plaintiff,  June,  1876 ;  that  another  action  was  commenced 
by  one  Perrine,  in  July,  1875,  in  that  court,  with  like  result, 
and  the  judgment  was  affirmed  by  the  supreme  court  of  the 
United  States,  in  May,  1S81 ;  that  two  other  actions  by  Per- 
rine against  th,e  town  of  Thompson,  were  subsequently  com- 
menced in  said  circuit  court  of  the  United  States,  southern 
di-triet  of  New  York,  and  a  judgment  recovered  in  favor  of 
the  plaintiff  therein,  which  are  now  pending  on  writ  of  error 
in  the  supreme  court  of  the  United  States. 
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The  affidavits  of  the  defendant  further  allege  that  the  case 
of  Horton  agt.  Town  of  Thompson  in  which  the  decision 
below  was  reversed  by  the  court  of  appeals,  has  never  been 
retried,  that  the  action  was  brought  at  the  request  of  the  attor- 
ney for  the  town  and  was  collusive,  and  that  every  person 
connected  with  the  action  on  both  sides  was  interested  in 
securing  the  result  obtained. 

On  this  alleged  collusion,  the  affidavit  of  the  plaintiff's 
attorney  states  that  all  the  legal  questions  touching  the  validity 
of  the  bonds,  were  presented  to  the  court  of  appeals  in  the 
case  of  Horton,  and  were  thoroughly  and  fairly  examined 
without  any  collusion.  There  seems  to  be  no  denial  of  the 
allegations  that  the  action  of  Horton  agt.  The  Town  of  T/tomp- 
aon,  was  brought  at  the  request  of  the  attorney  of  the 
town,  and  that  every  person  connected  with  the  action  on  both 
sides,  was  interested  in  securing  the  result  obtained. 

Mr.  Bush,  for  plaintiff 
Mr.  Shoudy,  for  defendant. 

LEAKNED,  J. — The  first  question  is  whether  any  ground  is 
presented,  why  the  court  should  require  these  securities  to  be 
surrendered  to  its  custody  pending  this  action.  This  motion 
is  very  possibly  based  upon  a  suggestion  in  T/wmpaon  agt. 
Perrine  (13  Otto,  806).  There  the  court,  speaking  of  the  case 
of  the  People  ex  rel  Kilkowrne  agt.  Benedict  and  others, 
above  mentioned,  and  showing  that  the  decision  in  that  case 
had  no  effect  on  Perrine's  rights,  remarked  that  if  the  court 
had  caused  the  bonds  to  be  surrendered  to  its  custody  pending 
the  action,  it  might  have  caused  tnem  to  be  canceled  in  pur- 
suance of  the  final  decree  ;  but  that,  as  the  temporary  injunc- 
tion was  not  continued,  the  bond  passed  to  lona  fide  holders 
not  bound  by  the  decision. 

It  may  be  within  the  power  of  a  court  of  equity  thus  to 
cause  securities  to  bo  taken  into  its  custody  pending  an  action  ; 
but  it  is  a  power  which  should  seldom  be  exercised.  The 
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first  requisite  for  its  exercise  would  be  to  show  that  the  secu- 
rities, at  the  time  of  the  commencement  of  the  action,  were 
not  in  the  hands  of  bona  fide  holders,  and  further,  that  the 
securities  were  of  such  a  character,  that  they  might  pass  into 
the  hands  of  bona  fide  holders  against  whom  a  defense  could 
not  be  set  up  which  did  exist  against  the  holders  when  the 
action  was  commenced.  Even  in  that  case  the  ordinary  rem- 
edy of  an  injunction  pending  the  action,  would  be  generally 
sufficient.  But,  in  the  present  case,  the  plaintiff  avers  that 
the  bonds  in  question  contain  on  their  face  a  notice  of  the 
fact,  or  of  one  fact,  which  shows  their  invalidity.  Hence, 
as  the  plaintiff  claims,  no  person  to  whom  these  bonds  may  be 
transferred  can  be  such  a  b&na  fide  holder  that  the  town  of 
Thompson  cannot  set  up  this  defense  against  him.  Therefore, 
if  the  plaintiff's  view  is  correct,  there  is  no  occasion  for  the 
taking  of  these  bonds  into  the  custody  of  the  court,  inasmuch 
as  no  person  can  acquire  by  transfer  any  rights  to  which  the 
alleged  defect  in  the  bond  is  not  a  complete  answer. 

The  case  of  The  People  ex  rel.  Kilboume  agt.  Benedict  was 
very  different.  There  the  bonds,  at  the  commencement  of  the 
action,  were  alleged  to  be  in  the  possession  of  Crowley  and 
others,  contractors,  to  build  the  road,  and  it  was  alleged  that 
they  were  offering  them  for  sale  and  that  there  was  danger 
that  the  bonds  would  be  sold  to  fiona  fide  purchasers,  "  and 
to  become  in  the  hands  of  such  purchasers  good  and  valid 
claims."  If  this  were  correct  there  would  have  been  reason 
for  restraining  the  transfer ;  and  if  an  injunction  were  deemed 
insufficient  there  might  have  been  some  ground  to  ask  the 
court  to  take  the  custody  of  the  securities  until  the  final  deci- 
sion. But  no  such  case  exists  here,  and  there  is  no  reason 
why  the  court  should  interfere  with  the  lawful  possession  of 
the  defendant.  If  there  was  any  fraud  or  misconduct  in  the 
original  issue  he  was  no  party  thereto.  It  is  sufficiently  hard 
on  him  that  such  alleged  fraud  or  misconduct  should  be  made 
a  defense  to  securities  purchased  by  him  in  actual  good  faith 
and  for  full  value. 
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It  is  worthy  of  notice  in  passing  that  when  the  action  above 
mentioned  was  commenced  the  parties  who  prosecuted  it  did 
not  think,  as  this  plaintiff  now  claims,  that  the  bonds  on  their 
face  would  give  notice  of  their  invalidity,  for  the  complaint 
alleges  that  if  the  bonds  should  be  sold  to  lona  fide  pur- 
chasers they  would  become  good  and  valid  claims,  while  this 
plaintiff  now  claims  that  the  bonds  are  invalid  in  the  hands 
of  everyone. 

To  require  the  surrender  of  the  bonds  to  the  custody  of  the 
court,  pending  the  action,  could  only  be  needed  as  a  prelim- 
inary to  a  final  judgment  for  their  cancellation  ;  and  the  true 
reason  which  is  urged  why  this  relief  should  be  eventually 
had  is  that  an  action  is  pending  in  the  circuit  court  of  the 
United  States,  southern  district  of  New  York,  where  it  is 
anticipated  that  a  judgment  will  be  rendered  against  this 
plaintiff.  The  examination  of  this  reason  involves  the  ques- 
tion presented  by  the  defendant's  motion  to  dissolve  the 
injunction. 

Second.  The  plaintiff  has  obtained  an  injunction  forbidding 
a  transfer  of  the  bonds  and  coupons  and  a  further  prosecution 
of  the  pending  action.  This  the  defendant  moves  to  dissolve. 
As  to  the  transfer  of  the  bonds  and  coupons  it  has  already 
been  shown  that  the  plaintiff  claims  to  have  the  same  defense 
against  a  transfer  as  against  this  defendant  on  any  facts  con- 
nected with  the  bonds.  The  injunction  then  is  really  aimed 
at  the  prosecution  of  the  action  in  the  federal  courts.  And 
the  ground  of  the  objection  to  that  action  is  not  that  that 
court  has  no  jurisdiction,  or  that  this  plaintiff  cannot  prove 
in  that  court  the  same  facts  which  he  can  prove  here,  but  that 
he  fears  that  that  court  will  on  those  facts  decide  against  him, 
and  he  expects  the  state  courts  to  decide  in  his  favor. 

Thus  the  question  is,  if  the  state  courts  will  probably  decide 
a  point  in  one  way,  or  even  have  already  so  decided,  ought  a 
state  court  to  enjoin  a  federal  court  having  jurisdiction-  on  the 
ground  that  that  court  will  probably  decide  the  other  way  ? 

Under  our  peculiar  form  of  government  there  are  two  sepa- 
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rate,  co-ordinate  systems  of  courts,  the  state  and  the  federal, 
in  either  of  which  a  person  may,  in  some  instances,  bring  his 
action.  There  is  no  common  appellate  tribunal.  Hence,  it 
naturally  follows  that  the  decisions  in  the  highest  court  of 
these  two  systems  are  sometimes  adverse  to  each  other. 
Notably  on  three  subjects,  viz.,  the  consideration  necessary  to 
make  a  bona  Jide  holder  of  a  negotiable  instrument,  the  limi- 
tation of  liability  of  common  carriers  and  the  liability  of  towns 
for  bonds  issued  for  railroad  companies,  the  supreme  court  of 
the  United  States  and  the  court  of  appeals  of  New  York  are 
in  conflict.  On  all  of  these  subjects  the  supreme  court  of  the 
United  States  has  taken  the  broad  view  required  by  commer- 
cial dealings  and  interests.  This  conflict  is  unfortunate,  but 
still  it  cannot  take  away  the  privilege  of  litigants  to  sue  in 
whatever  court  the  laws  permit.  How  far  the  highest  appel- 
late court  in  each  system  shall  consider  itself  to  be  controlled 
by  the  decisions  in  the  other  system  must  be  left  to  it  to 
decide,  and  it  may  be  hoped  that  the  influence  of  discussion 
and  criticism  may  gradually  bring  the  decisions  of  the  courts 
into  harmony,  a  result  of  which  there  are  now  some  slight 
indications.  But  however  this  may  be  it  does  not  become 
any  court  in  either  system  to  attempt  to  prevent  a  litigant 
from  prosecuting  an  action  whenever  he  may  lawfully  do  so. 
It  was  long  ago  pointed  out  that  comity  forbids  the  court 
of  one  state  to  enjoin  the  prosecution  of  actions  pending  in 
another ;  and  it  was  well  said  that  if  this  were  done  the  court 
of  the  latter  state  might  retaliate  by  enjoining  the  prosecu- 
tion of  the  injunction  suit  (Mead  agt.  Merritt,  2  Paige,  404). 
To  apply  that  idea  to  the  present  case  Norris  would  only  have 
to  become  a  resident  of  Pennsylvania  and  to  obtain  an  injunc- 
tion from  the  circuit  court  of  the  United  States,  southern 
district  of  New  York,  enjoining  the  further  prosecution  of 
this  present  action.  This  court  will  not  be  the  first  to  begin 
such  an  unseemly  contest.  The  cautious  manner  in  which  in 
some  few  cases  exceptions  have  been  admitted  to  this  general 
rule  of  comity  may  be  seen  in  Vail  agt.  Knapp  (49  JBarl., 
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299).  But  certainly  no  such  exception  could  be  based  on  the 
fact,  that  the  court  of  another  state  might  be  expected  to 
decide  differently  from  that  of  the  state  where  an  injunction 
was  sought  (See  McLaren  agt.  Stanton,  35  Eng.  L.  and  Eq., 
384). 

The  same  view  applies  with  as  much  force,  if  not  with 
more,  to  an  injunction  preventing  the  prosecution  of  a  suit  in 
a  federal  court  in  this  state.  The  circuit  court  of  the  United 
States,  southern  district  of  New  York,  is  not  a  foreign  court, 
but  it  is  a  court  within  this  state.  The  present  plaintiff  has 
been  sued  within  its  own  state,  and  its  own  district,  and  is  not 
called  on  to  defend  itself  in  a  distant  jurisdiction.  And  as 
has  been  already  said,  no  difficulty  exists  in  proving  in  that 
court,  the  very  facts  on  which  the  present  plaintiff  relies  in 
this  action.  The  only  thing  which  the  plaintiff  fears  is  that 
on  those  facts  there  will  be  a  decision  against  it  (Town  of 
Venice  agt.  Woodruff,  62  N.  Y.,  462). 

There  is,  therefore,  as  the  plaintiff  alleges,  a  defense  at  law 
to  the  action  brought  by  Norris.  The  defense  is  purely  legal. 
In  such  a  case  it  has  been  often  held  that  a  court  of  equity 
will  not  enjoin  an  action  (Minturn  agt.  Farmers,  <&c.,  3  N. 
Y.,  498). 

As  to  the  question,  what  may  be  the  law  of  the  courts  of 
this  state  in  regard  to  these  bonds,  it  is  to  be  remarked  that 
the  case  of  The  People  ex  rel.  Kilbourne  agt.  Benedict  in  no 
way  passes  upon  the  rights  of  those  who  have  bought  and 
paid  for  the  bonds  in  actual  ignorance  of  the  alleged  facts 
making  them  invalid.  The  defendant  in  this  action  alleges 
that  the  case  of  Ilorton  agt.  Town  of  Thompson,  was  collu- 
sive, and  the  plaintiff  does  not  deny  that  it  was  commenced  at 
the  request  of  the  attorney  for  the  town,  and  that  all  parties 
thereto  were  interested  in  procuring  the  decision  which  was 
obtained.  Nor  has  there  been  a  final  decision  in  that  case, 
although  it  may  be  that  a  second  trial  would  only  result  in  a 
judgment  for  the  defendant  therein.  It  is  not  shown  there- 
fore, that  there  has  been  a  final  adjudication  in  the  courts 
VOL.  LXII  54 
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of  this  state,  on  facts  similar  to  those  of  this  case,  unfavorable 
to  the  views  of  the  defendant.  And  it  is  plain  that  none 
of  these  litigations  are  binding  on  the  defendant.  Even, 
then,  if  the  action  in  favor  of  Norris  were  pending  in  one  of 
the  courts  of  this  state,  there  would  be  no  reason  for  pre- 
venting him  from  litigating,  in  his  own  behalf,  the  question  of 
the  validity  of  his  bonds  and  coupons.  On  the  contrary,  the 
case  of  Thompson  agt.  Perrine  (13  Otto),  is  a  direct  decision, 
in  a  case  like  that  of  the  defendant's,  in  his  favor,  as  are  also 
the  cases  mentioned  in  the  defendant's  affidavits  decided  in 
the  circuit  court  of  the  United  States,  southern  district  of 
the  New  York. 

It  is,  however,  urged  by  the  plaintiff,  that  the  decision  in 
Horton  agt.  Thompson  should  be  conclusive  of  the  rights  of 
the  parties  here ;  and  it  is  urged  that  the  federal  courts  may 
not  so  regard  the  case.  Now,  it  is  well  known  that  the 
supreme  court  of  the  United  States  to  a  certain  extent 
acknowledges  the  decisions  of  the  courts  of  a  state  as  binding 
upon  parties  in  suits  pending  in  the  federal  courts.  If,  there- 
fore, under  all  the  circumstances,  the  decision  in  Horton  agt. 
Thompson  ought  to  control  the  decision  of  the  suit  now  pend- 
ing in  the  circuit  court  of  the  United  States,  southern  dis- 
trict of  New  York,  as  establishing  the  rights  of  parties,  then 
we  may  be  confident  that  that  decision  will  have  the  force  to 
which  the  plaintiff  insists  it  is  entitled.  In  the  case  above 
cited,  of  Thompson  agt.  Perrine,  the  question  was  examined, 
whether  the  court  was  bound  to  accept  the  decision  of  Horton 
agt.  Thompson.  So  that  it  may  be  seen  that,  so  far  as  deci- 
sions of  the  state  courts  have  affected  the  rights  of  parties, 
they  are  accepted  by  the  supreme  court  of  the  United  States 
as  statements  of  existing  law,  even  though  the  reasoning  may 
not  be  deemed  satisfactory.  Therefore,  the  suit  which  the 
plaintiff  seeks  to  enjoin  is  not  in  a  court  where  the  decisions 
of  the  state  are  utterly  ignored,  but  in  a  court  which  takes 
those  decisions  as  a  part  of  the  facts  on  which  its  judgment 
is  to  be  rendered. 
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Still,  even  if  this  were  not  so,  as  long  as  the  laws  of  the 
country  give  a  party  the  right  to  bring  his  action  in  a  federal 
court,  it  might  be  almost  called  a  violation  of  those  laws  to 
enjoin  an  action  solely  on  the  ground  that  the  federal  court 
would  probably  decide  in  a  manner  contrary  to  the  opinion  of 
the  state  court. 

The  right  to  bring  the  action  in  the  federal  court  means  a 
right  to  have  the  decision  of  that  court,  whether  that  decision 
be,  in  the  opinion  of  this  court,  just  or  unjust.  To  say  that 
a  party  may  litigate  in  a  federal  court,  unless  some  state  court 
thinks  that  the  federal  court  will  decide  incorrectly,  would  be 
absurd. 

It  is  said  by  the  plaintiff  that  it  is  contrary  to  sound  policy 
that  the  political  decisions  of  the  state,  should  be  perplexed 
by  repeated  litigation,  and  subject  to  a  construction  of  a 
statute  contrary  to  that  of  a  state  court.  It  can  hardly  be 
urged  at  this  day  that  towns  are  not,  in  proper  cases,  liable 
to  be  sued  in  the  federal  courts.  If  the  town  has  contracted 
numerous  liabilities  it  is  liable  to  repeated  actions ;  and  the 
decisions  of  state  courts  are  entitled  to  no  more  weight  in  favor 
of  a  town  than  they  are  in  favor  of  a  natural  person.  In  both 
cases  they  are  entitled  to  that  weight  in  the  federal  courts 
which  has  been  above  referred  to,  and  which  has  been  often 
explained  by  the  supreme  court  of  the  United  States. 

Again,  the  plaintiff  urges  that  the  decision  of  the  supreme 
court  of  the  United  States  in  the  case  of  Thompson  agt.  Per- 
rme  is  in  flagrant  violation  of  the  fundamental  principles  of 
the  government,  and  is  the  result  of  a  gross  misunderstanding 
and  perversion  of  the  decision  of  the  court  of  appeals.  This 
is  hard  language ;  but  if  it  be  true,  then  the  supreme  court 
of  the  United  States  (which  did  not  hesitate  to  reverse,  with 
alarming  promptness,  its  own  decision  in  the  legal  tender  cases) 
will,  doubtless,  on  the  proposed  motion  for  a  re-argument, 
correct  its  blunder. 

It  is  alleged  in  the  complaint  that  the  motive  of  the  defend- 
ant in  changing  his  residence  to  Pennsylvania  was  that  he  might 
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bring  his  action  in  the  federal  court.  This  is  denied  by  the 
general  denial  of  the  answer.  But  the  question  must  be  one 
of  fact,  not  of  motive.  Motive  may,  perhaps,  be  considered 
in  determining  the  question  of  fact ;  but  the  jurisdiction  of 
the  federal  court  must  depend  on  residence.  If  the  federal 
court  should  decide  that  the  removal  of  the  defendant  to 
Pennsylvania  gave  that  court  no  jurisdiction,  it  will  give  judg- 
ment against  him.  And  that  is  the  proper  tribunal  to  decide 
the  question.  It  would  seem  not  to  be  censurable  for  one  to 
remove  from  a  state  owing  to  his  fear  that  (in  his  opinion)  its 
courts  would  not  award  him  his  just  debts. 

It  may  be  that  the  plaintiff  has  a  legal  defense  to  the  bond 
and  to  the  coupons.  But  such  defense  is  exceedingly  inequit- 
able. The  defect  alleged  in  the  complaint  is  that  the  bonds 
which  the  plaintiff  was  authorized  to  issue  were  to  be  sold  for 
cash  and  at  par,  and  the  cash  expended  in  building  the  rail- 
road ;  and  that  in  fact  they  were  exchanged  for  stock  of  the 
railroad.  This  bond  was  sold  and  was  bought  by  the  defend- 
ant. It  appears  by  the  suit  of  the  People  ex  rel,  Kilboum 
agt.  Benedict,  that  the  bonds  were  delivered  to  the  railroad 
company  in  exchange  for  stock,  and  by  the  company  were 
delivered  to  the  contractors.  So  that  the  avails  of  the  bonds 
went  practically  as  the  law  intended,  viz.,  to  the  building  of 
the  railroad  And  to  the  improper  issue  of  the  bonds  this 
defendant  is  not  alleged  to  have  been  a  party.  Such  a  defense 
may  be  legal.  It  is  nothing  more. 

The  motion  to  compel  the  defendant  to  deposit  securities 
with  the  court  is  denied,  with  ten  dollars  costs. 

The  injunction  heretofore  granted  is  discharged,  with  ten 
dollars  costs. 
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Ejectment  —  Practice  as  to  entry  of  judgment  of  restitution  when  defendant 
has  been  evicted  by  virtue  of  judgment  in  favor  of  plaintiff  when  a  new 
trial  is  granted  and  defendant  succeeds  on  such  new  trial —  Code  of  Civil 
Procedure,  sections  1189,  1529,  1525,  1526,  1005,  1292,  1323. 

A  defendant  who  has  been  evicted  from  the  possession  of  real  estate  by 
virtue  of  a  judgment  in  favor  of  the  plaintiff 'in  an  action  of  ejectment 
cannot,  provided  a  new  trial  is  granted  in  such  action  upon  appeal  and 
he  succeeds  upon  such  new  trial,  enter  a  formal  judgment  of  restitu- 
tion upon  such  verdict  without  any  order  of  the  court  allowing  it. 

Albany  Special  Term,  May,  1881. 

MOTION  by  plaintiff  to  correct  the  judgment-roll  entered  in 
this  action,  and  for  the  restoration  to  him  of  the  property 
from  which  he  or  his  assignee  had  been  evicted  by  the  execu- 
tion issued  upon  such  judgment. 

/Samuel  Hand,  for  plaintiff  and  motion. 

George  W.  Miller,  for  defendant,  opposed. 

Eugene  Burlingame,  for  party  removed  from  the  premises. 

WESTBROOK,  J.  —  This  action  was  brought  to  recover  posses- 
sion of  certain  real  estate  situate  in  the  county  of  Rensselaer. 
Upon  the  first  trial  of  such  action,  the  plaintiff  succeeded, 
and  by  virtue  of  the  judgment  entered,  the  plaintiff  was  by 
execution  placed  in  possession  of  the  property. 

The  judgment,  however,  was  reversed  at  general  term,  upon 
an  appeal,  and  a  new  trial  granted,  but  there  was  no  order 
made  for  the  restoration  to  the  defendant  of  the  property 
from  which  he  had  been  evicted. 
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The  action  was  retried  at  the  Rensselaer  circuit,  in  Feb- 
ruary, 1882,  justice  ING  ALLS  presiding,  and  resulted  in  a  ver- 
dict for  the  defendant.  The  charge,  however,  of  the  judge 
presiding  at  the  trial,  shows  it  was  held  as  matter  of  law 
that  the  plaintiff  was  entitled  to  recover,  provided  the  defend- 
ant was  the  actual  occupant  of  the  premises  sought  to  be 
recovered  at  the  time  of  the  commencement  of  the  suit. 

"Without  any  order  of  the  court  allowing  it,  the  defendant 
has  upon  the  verdict  not  only  entered  a  judgmenj  for  costs, 
but  has  also  inserted  therein  a  special  clause  directing  the 
possession  of  the  premises  to  be  restored  to  him.  By  virtue 
of  an  execution  issued  upon  such  judgment,  the  defendant 
has  been  placed  in  possession  of  the  property. 

The  plaintiff  now  moves  (and  in  such  motion  one  John  M. 
Green,  who  was  the  occupant  of  the  premises,  and  was 
removed  therefrom  under  the  judgment  in  favor  of  the 
defendant,  unites)  that  the  order  of  restoration  in  such  judg- 
ment contained  should  be  set  aside,  and  the  proceedings  there- 
under in  favor  of  the  defendant  vacated  and  annulled. 

The  question  which  the  motion  involves  is,  can  a  defend- 
ant who  has  been  evicted  from  the  possession  of  real  estate  by 
virtue  of  a  judgment  in  favor  of  the  plaintiff  in  an  action 
of  ejectment,  provided  a  new  trial  is  granted  in  such  action 
upon  an  appeal,  and  he  succeeds  upon  such  new  trial,  enter  a 
formal  judgment  of  restitution  upon  such  verdict,  without 
any  order  of  the  court  allowing  it  ? 

If  the  question  just  stated  must  be  answered  in  the  affirma- 
tive, then  this  case  presents  the  unalterable  and  singular  spec- 
tacle of  a  person  who  is  not  the  owner  of  real  estate  placed 
in  the  possession  thereof  as  against  the  true  owner,  and  the 
still  stranger  spectacle,  if  that  be  possible,  of  an  individual 
who  succeeds  in  an  action  upon  the  sole  ground  that  he  was 
not  the  occupant  of  the  property  sought  to  be  recovered 
thereby,  at  the  time  of  its  commencement,  placed  in  posses- 
sion of  such  property,  which  he  never  before  held,  and  the 
right  to  occupy  which  his  defense  disclaimed.  A  stronger 
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case  for  the  interposition  of  the  court  cannot  well  be 
imagined,  and  it  forcibly  presents  the  danger  of  permitting 
a  judgment  of  restitution  to  be  entered  without  a  formal 
application  to  the  court.  The  defendant,  however,  insists 
that  the  judgment  is  authorized,  and  an  examination  of  such 
claim  will  be  made. 

It  is  true,  as  the  counsel  for  the  defendant  contends,  that 
section  1189  of  the  Code  provides  that  "  upon  the  application 
of  the  party  in  whose  favor  a  general  verdict  is  rendered,  the 
clerk  must  enter  judgment  in  conformity  to  the  verdict, 
unless  a  different  direction  is  given  by  the  court,  or  it  is  other- 
wise specially  prescribed  by  law  ;  "  but  this  leaves  the  ques- 
tion open,  what  judgment  does  the  law  permit  to  be  entered 
upon  such  verdict  ? 

Section  1529  of  the  Code  declares:  "Where  the  plaintiff 
has  taken  possession  of  real  property  by  virtue  of  a  final  judg- 
ment, his  possession  shall  not  be  in  any  way  affected  by  the 
vacating  of  the  judgment,  except  as  prescribed  in  sections 
1525  or  1526  of  this  act.  In  such  a  case,  if  the  defendant 
thereafter  recovers  final  judgment  in  the  action,  it  must  award 
to  him  the  restitution  of  the  possession  of  the  property,  and 
he  may  have  an  execution  thereupon  for  the  delivery  of  the 
possession  to  him,  as  if  he  was  plaintiff."  What  does  this 
section  mean  ?  Do  the  words  "  in  such  a  case  "  refer  to  all 
cases  in  which  ''the  plaintiff  has  taken  possession  of  real 
property  by  virtue  of  a  final  judgment,"  without  regard  to 
the  mode  of  obtaining  a  new  trial  ;  or  do  they  refer  only  to 
those  actions  in  which  a  new  trial  has  been  obtained,  not  by 
appeal,  but  by  special  application  to  the  court,  as  provided  in 
sections  1525  and  1526  ? 

Sections  1525  and  1526  of  the  Code  are  (see  Mr.  Throop's 
notes  to  such  sections),  though  somewhat  changed,  substitutes 
for  sections  37  and  38  of  the  Kevised  Statutes  (2  Edmonds 
Statutes,  318),  and  section  1529  of  the  Code  (see  Mr.  Throop's 
note)  for  section  41  of  the  Eevised  Statutes  (2  Edmonds* 
Statutes,  319).  Section  41  of  the  Kevised  Statutes  declared: 
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"  If  the  plaintiff  shall  have  taken  possession  of  the  premises, 
by  virtue  of  recovery  in  ejectment,  such  possession  shall  not 
in  any  way  be  affected  by  the  vacating  of  any  judgment,  as 
herein  provided,  and  if  the  defendant  recover  in  any  new 
trial  hereby  authorized,  he  shall  be  entitled  to  a  writ  of  pos- 
session, in  the  same  manner  as  if  he  was  plaintiff."  The 
mode  of  vacating  a  judgment  provided  by  the  statute  to 
which  reference  is  made  by  the  section  just  quoted  was  not 
a  vacation  by  appeal,  but  upon  an  application  to  the  court  as 
prescribed  by  sections  37  and  38.  The  effect  of  section  41 
was  clearly,  then,  to  take  from  the  court  the  power  of  award- 
ing restitution  to  the  defendant,  when  a  new  trial  was  given 
under  the  statute,  and  to  confine  such  restitution  to  a  case  in 
which,  after  the  new  trial  had  been  granted,  the  defendant 
was  successful  upon  such  new  trial. 

In  Huntington  agt.  Forkson  (7  Hill,  195),  the  supreme 
court  had  construed  the  meaning  of  the  words  "  if  the  defend- 
ant recover  in  any  new  trial,"  used  in  section  41.  Of  them 
in  that  case  judge  BKONSON  (see  pages  196,  197)  had  said : 
"Although  the  words  are  that  the  defendant  shall  have  a  writ 
of  possession  if  he  f  recover  in  any  new  trial ;'  I  am  strongly 
inclined  to  the  opinion  that  the  legislature  intended  the  pos- 
session should  be  restored  whenever  the  defendant  should 
obtain  a  regular  judgment  in  his  favor,  whether  upon  a  trial 
or  in  any  other  way." 

The  decision  to  which  reference  has  just  been  made  makes 
the  meaning  of  the  Revised  Statutes  clear.  Section  41 
thereof  provided  for  a  restitution  of  the  premises  to  a  defend- 
ant who  had  been  deprived  of  the  possession  thereof,  by  a  judg- 
ment in  favor  of  the  plaintiff,  in  an  action  of  ejectment,  in 
case  he  had  final  judgment  in  his  favor,  after  a  new  trial  had 
been  granted  to  him  under  the  statute,  and  not  upon  appeal. 

By  his  note  to  section  1529  of  the  Code,  its  author,  Mr. 
Throop,  has  declared  its  meaning  to  be  identical  with  that  of 
the  old  Revised  Statutes,  as  interpreted  by  the  case  above 
referred  to.  He  says t  "Section  41  of  the  Revised  Statutes 


NEW  YORK  PRACTICE  REPORTS.         438 

Martin  agt.  Rector. 

amended  so  as  to  authorize  an  execution  in  behalf  of  the 
defendant,  upon  a  recovery  by  him,  in  other  cases,  as  well  as 
upon  a  new  trial,  in  accordance  with  the  opinion  of  BRONSON, 
C.  J.,  as  to  a  writ  of  possession,  in  Huntington  agt.  Forkson 
(7  Hill,  195)."  As  the  Revised  Statutes  (sec.  41)  provided 
for  the  entry  of  a  judgment  of  restitution  to  the  defendant  in 
an  action  of  ejectment,  when  he  was  successful,  only  in  a  case 
in  which  a  new  trial  had  been  granted  upon  a  special  applica- 
tion to  the  court  in  accordance  with  its  provisions,  it  follows 
that  the  Code  by  its  1529th  section,  which  was  enacted  to 
carry  out  the  provision  of  the  Revised  Statutes,  as  interpreted 
by  Huntington  agt.  ForTcson,  did  not  authorize  the  judgment 
entered  in  this  action.  The  court  had  interpreted  the  words 
"  if  the  defendant  recover  in  any  new  trial  hereby  author- 
ized," used  in  the  Revised  Statutes  to  mean  "  whenever  the 
defendant  should  obtain  a  regular  judgment  in  his  favor, 
whether  upon  a  trial  or  in  any  other  way,"  and  Mr.  Throop 
has,  in  section  1529  of  his  Code,  substituted  for  the  words 
used  in  the  Revised  Statutes  the  words  "  if  the  defendant  there- 
after recovers  final  judgment  in  the  action."  The  change 
made  is  clearly  in  harmony  with  the  note  of  Mr.  Throop,  and 
leaves  no  doubt  as  to  the  meaning. 

To  the  argument  already  made  as  to  the  meaning  of  sec- 
tion 1529  of  the  Code  there  is  another,  and  it  is  this,  that  by 
other  sections  of  the  Code  provision  is  made  for  a  case  like 
the  present.  By  section  1005  is  conferred  the  power  to  award 
restitution  when  a  new  trial  is  granted  upon  a  case  with 
exceptions ;  by  section  1292,  "  when  a  judgment  is  set  aside 
for  any  cause  upon  motion;"  and  by  section  1323,  "where  a 
final  judgment  or  order  is  reversed  or  modified  upon  appeal." 
As  a  new  trial  had  been  granted  in  this  action  upon  an  appeal, 
the  defendant's  remedy  was  to  apply  to  the  court  for  relief, 
and  he  could  not,  without  an  express  order  authorizing  it, 
enter  the  judgment  of  restitution. 

The  judgment  must  be  modified  and  amended  as  sought  by 
this  motion,  and  an  order  entered  directing  the  sheriff  to 
VOL.  XLIII        55 
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restore  the  possession  to  the  party  who  has  been  evicted. 
This  order  must  be,  however,  without  prejudice  to  the  right 
of  the  defendant  to  move  for  such  relief  as  he  may  conceive 
himself  entitled  to. 

The  form  of  the  order  will  be  settled  on  notice  to  the 
defendant's  attorney. 


SUPKEME  COUKT. 
THE  SECOND  NATIONAL  BANK  OF  OSWEGO  agt.  JOHN  DUNN. 

Sheriff —  When  not  to  be  held  guilty  of  contempt — Not  to  be  so  held  because  he 
does  not  correctly  decide  difficult  questions  of  law  —  Law  of  replevin  —  Code 
of  Civil,  Procedure,  sections  14,  1709,  1690,  1712,  1419,  1700. 

.Misbehavior  in  office,  willful  neglect  of  duty  and  disobedience  to  a  lawful 
mandate  of  the  court,  all  imply  bad  faith  and  ,not  a  simple  mistake  or 
error  of  judgment.  If  a  party  to  an  action  is  injured  by  a  mistake  of 
the  sheriff  in  the  discharge  of  an  official  duty,  he  can  hold  him  and  his 
sureties  liable  in  damages,  but  cannot  proceed  against  him  as  for  a  con- 
tempt.  He  should  not  be  fined  and  imprisoned  because  he  did  not 
.correctly  decide  difficult  and  important  questions  of  law,  in  relation  to 
which  learned  counsel  differ,  and  over  which  the  court  may  well 
hesitate. 

'On  January  7,  1882,  the  defendant  made  a  general  assignment  for  the 
benefit  of  his  creditors  to  one  D.,  his  bookkeeper,  who  at  once  took 
possession  of  the  assigned  property,  consisting  in  part  of  a  malt  house, 
containing  about  18,000  bushels  of  malt.  On  the  ninth  instant,  replevin 
process  in  favor  of  the  First  National  Bank  against  said  defendant  and 
D.  was  placed  in  the  sheriff's  hands,  requiring  him  to  replevy  10,000 
bushels  of  said  malt.  The  sheriff  seized  the  malt,  and  after  keeping  it 
in  his  possession  for  the  time  and  in  the  manner  required  by  law,  on 
ithe  thirteenth  instant  went  to  the  president  of  the  First  National  Bank 
.and  told  him  that  he  had  come  to  deliver  the  malt  called  for  in  the 
requisition  of  replevin,  and  that  he  did  deliver  it.  The  president 
accepted  such  delivery,  but  wished  the  sheriff  to  separate  the  10,000 
bushels,  and  deliver  it  at  a  designated  place.  On  the  thirteenth  instant 
the  defendant  gave  plaintiff  a  note  for  a  debt  which  had  existed  for 
more  than  a  month,  by  its  terms  due  at  once,  and  on  the  same  day, 
having  been  sued  thereon,  served  an  offer  to  compromise  under  the 
Code,  upon  which,  at  half-past  five  p.  M.,  judgment  was  rendered 
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against  him  for  $15,415.23.  On  the  fourteenth  instant  an  execution 
was  issued  to  the  sheriff,  who,  at  the  request  of  the  plaintiff,  at  once 
levied  on  the  malt  in  question  and  other  property.  On  the  sixteenth 
the  plaintiff  served  a  notice  on  the  sheriff,  that,  by  virtue  of  its  judg- 
ment, execution  and  levy,  it  claimed  title  and  right  to  possession  of  all 
the  malt.  On  the  seventeenth,  the  First  National  Bank  indemnified  the 
sheriff  against  such  claim,  pursuant  to  section  17Q9  of  the  Code.  The 
plaintiff  also  indemnified  the  sheriff. 

Held,  that  it  was  the  duty  of  the  sheriff  to  separate  and  deliver  to  the 
First  National  Bank;  the  10,000  bushels  of  malt  called  for  by  its  requisi- 
tion ;  that  the  Second  National  Bank  has  no  lien  on  that  malt,  as  it  is 
in  the  custody  of  the  law,  and  hence  not  liable  to  seizure  under  execu- 
tion; that,  pending  the  action  in  replevin,  the  undertaking  given  in 
that  suit  for  the  return  of  the  malt  or  payment  of  its  value,  together 
with  the  right  to  a  judgment  for  its  return  or  value  in  case  of  a  success- 
ful defense,  takes  the  place  of  the  malt  itself,  so  far  as  either  may 
become  the  subject  of  attack  by  the  judgment  creditors  of  defendant. 

Oswego  Special  Term,  February  1882. 

MOTION  to  punish  the  sheriff  of  Oswego  county  for  an 
alleged  con-tempt  in  neglecting  to  execute  the  process  of  the 
court,  issued  in  this  action  in  favor  of  the  plaintiff. 

S.  M.  Coon,  Geo.  G.  French,  S.  0.  Hun.tington,  and  Isaa* 
D.  Garfield,  for  motion. 

N.  W.  Nuttmg,  for  sheriff. 
Rhodes  &  Richardson,  for  the  First  National  Bank. 

VANN,  J. — This  unusual  proceeding  is  based  upon  sec- 
tion 14  of  the  Code  of  Civil  Procedure,  which  provides 
that  a  court  of  record  has  power  to  punish,  by  tine  and 
imprisonment,  or  either,  a  neglect  or  violation  of  duty,  or 
other  misconduct,  by  which  a  right  or  remedy  of  a  party  to  a 
civil  action  or  special  proceeding,  pending  in  a  court,  may  be 
defeated,  impaired,  impeded  or  prejudiced  in  either  of  certain 
enumerated  cases,  and  among  them  that  of  a  sheriff  for  mis- 
behavior in  his  office  or  trust,  willful  neglect  or  violation  of 
duty  therein,  or  disobedience  to  a  lawful  mandate  of  the  court. 
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It  is  claimed  by  the  plaintiff  that  the  sheriff  has  rendered 
himself  liable  to  punishment  under  these  provisions,  by  what 
he  has  done  or  failed  to  do,  with  an  execution  in  its  favor 
issued  against  the  property  of  the  defendant  on  the  14th  of 
January,  1882.     It  appears  that  on  the  7th  of  January,  1882, 
the  defendant  Mr.  Dunn  made  a  general  assignment  for  the 
benefit  of  his  creditors  to  John  Dorsey,  Jr.,  his  bookkeeper 
and  clerk,  who  at  once  took  possession  of  the  assigned  prop- 
erty, and  among  the  rest  of  a  malt  house  in  Oswego,  contain- 
ing a  quantity  of  malt  in  bulk,  supposed  to  be  about  18,000 
bushels.     Two  days  later,  on  the  ninth,  replevin  process  in 
favor  of  the  First  National  Bank  against  said  Dunn  and  Dor- 
sey, was  placed  in  the  sheriffs  hands  requiring  him  to  replevy 
10,000  bushels  of   said  malt.     The  sheriff  seized  the  malt 
under  this  process,  and  after  keeping  it  in  his  possession  for 
the  time  and  in  the  manner  required  by  law,  on  the  thirteenth 
went  to  the  president  of  the  First  National  Bank,  at  its  bank- 
ing rooms,  and  told  him  that  he  had  come  to  deliver  the  malt 
called  for  by  the  requisition  in  replevin,  and  that  he  did 
deliver  it.      The    president    accepted    such    delivery,    but 
told    the.    sheriff     that     he     should     like     to     have     him 
separate  the   10,000  bushels  and  deliver  it  at  a  designated 
place.     AH  this  occurred  prior  to  the  recovery  of  the  judg- 
ment in  this  action,  and  prior  even  to  the  giving  of  the  note 
on  which  such  judgment  was  rendered,  although  the  debt  for 
which  the  note  was  given  had  existed  for  more  than  a  month. 
On  the  thirteenth.  Mr.  Dunn  gave  plaintiff  a  note,  by  its 
terms  due  at  once,  and  on  the  same  day,  having  been  sued 
thereon,  served  an  offer  to  compromise  under  the  Qode,  upon 
which  at  half -past  five  p.  M.  judgment  was  rendered  against  him 
for  $15,415.23,  besides  costs.     An  execution  was  forthwith 
issued  on  this  judgment  to  the  coroner,  but  it  was  soon  with- 
drawn, and  on  the  fourteenth  one  was  issued  to  the  sheriff  who, 
at  the  request  of  the  plaintiff,  at  once  levied  on  the  malt  in  ques- 
tion and  other  property.     On  the  sixteenth  the  plaintiff  served 
a  notice  on  the  sheriff  that  by  virtue  of  its  judgment,  execu- 
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tion  and  levy,  it  claimed  title  and  right  to  possession  of  all  the 
malt.  On  the  seventeenth  the  First  National  Bank  indemni- 
fied the  sheriff  against  such  claim  pursuant  to  section  1709 
of  the  Code.  In  the  meantime  the  sheriff,  who  had  been 
notified  by  Mr.  Dorsey  to  remove  the  malt  as  he  wanted  the 
room,  had  commenced  moving  the  same  to  the  malt-house  of 
Lyon  &  Mott,  distant  about  100  rods ;  and  on  the  seventeenth, 
when  the  stay  of  proceedings  was  granted  herein  on  the  motion 
of  the  plaintiff,  about  5,500  bushels  had  been  removed.  A 
deputy  was  placed  in  charge  of  the  malt  as  fast  as  it  was 
stored,  and  no  part  has  yet  left  the  possession  of  the  sheriff. 
The  plaintiff  also  indemnified  the  sheriff,  but  he  claims  that 
the  penalty  of  the  bond  is  not  large  enough,  and  that  one 
of  the  sureties,  being  an  attorney,  is  disqualified  under  Rule  5 
of  this  court. 

Thus  the  sheriff  found  himself  in  the  possession  of  two 
mandates  of  the  court,  apparently,  but  not  really,  in  conflict. 

By  the  mandate  in  replevin  he  was  commanded,  after  the 
expiration  of  three  days  and  the  failure  of  the  defendants 
therein  to  except  to  the  sureties  or  reclaim  the  chattels,  having 
been  indemnified  against  the  claim  of  title  made  by  the  Second 
National  Bank,  to  deliver  the  malt  to  the  First  National  Bank 
(Code  of  C.  P.,  sees.  1690  to  1712). 

By  the  mandate  in  the  form  of  an  execution  he  was  com- 
manded, having  been  indemnified  by  the  Second  National 
Bank  against  any  claim  of  title  or  right  to  possession  by  a 
third  party,  to  detain  the  malt  as  belonging  to  the  judgment 
debtor  and  sell  it  in  satisfaction  of  plaintiff's  judgment  (Code, 
sec.  1419). 

For  any  failure  to  act  strictly  according  to  law  he 
and  his  official  sureties  are  liable  in  damages  to  the 
party  injured,  and  in  addition  to  that  liability,  it  is  now 
sought  to  punish  him  for  contempt  because  it  is  claimed 
that  he  did  not  correctly  decide  certain  grave  questions 
of  law  that  counsel  have  argued  so  elaborately  and  in  relation 
to  which  they  differ  so  widely. 
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I.  It  is  provided  by  section  1709  of  the  Code  that  at  any 
time  before  a  chattel,  which  has  been  replevied,  is  actually 
delivered  to  either  party,  a  third  person  may  present  his  claim 
to  possession,  provided  such  claim  was  in  existence  at  the 
time  when  the  chattel  was  replevied. 

This  means  a  completed  delivery,  so  that  nothing  further 
remains  to  be  done.  What  transpired  at  the  interview 
between  the  sheriff  and  the  president  of  the  First  National 
Bank,  on  the  thirteenth,  did  not  constitute  such  a  delivery,  as 
the  malt  was  in  bulk,  and  the  10,000  bushels  was  not  separated 
from  the  mass.  It  was  a  formal,  but  not  that  manual  or 
physical  delivery  contemplated  by  the  statute.  Hence  the 
notice  of  claim  served  on  the  sixteenth  by  the  Second  National 
Bank,  by  virtue  of  its  execution  and  levy,  was  in  time. 

II.  The  plaintiffs  claim,  however,  although  presented  before 
the  actual  delivery  of  the  malt  to  the  First  National  Bank, 
was  not  in  existence  at  the  time  when  the  malt  was  replevied. 
This  claim  is  not  by  virtue,  simply,  of  the  debt  of  the  Second 
National  Bank  against  John  Dunn,  which  constituted  no  lien 
and  gave  no  right  of  possession,  but  by  virtue  of  the  judg- 
ment rendered  on  that  debt,  the  execution  issued  on  the 
judgment  and  the  levy  made  under  the  execution,  which 
ordinarily  would  constitute  a  lien  and  give  a  right  to  posses- 
sion.    The  claim  must  exist  at  the  time  the  property  is 
replevied  (Sec.   1709).     The  property  is  replevied    by  the 
sheriff's  taking  it  into  his  possession  (Sec.  1700).     But  when 
the  sheriff  took  this  malt  into  his    possession  the  Second 
National  Bank  had  no  Hen,  and  nothing  under  which  it  could 
claim  a  lien.     It  had  no  judgment.     It  had  not  commenced 
an  action.     Even  the  note  on  which  it  afterwards  recovered 
judgment  was  not  in  existence. 

III.  It  was  the  duty  of  the  sheriff,  under  the  mandate  in 
replevin,  to  deliver  the  malt  to  the  First  National  Bank  after 
the  expiration  of  the  time  provided  by  law.     Was  that  duty 
liable  to  be  suspended  by  the  intervention  of  the  right  of  a 
third  party,  even  if  its  claim  or  lien  was  not  in  existence  at 
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the  time  the  property  was  replevied,  so  as  to  be  asserted  under 
section  1709  ?  If,  for  instance,  an  execution  against  the  First 
National  Bank  had  been  issued  to  the  sheriff  before  actual 
delivery  of  the  malt  by  him,  would  it  have  suspended  his 
obligation  to  deliver  to  the  bank  until  he  had  satisfied  the  exe- 
cution against  it  ?  Did  the  issuing  of  the  execution  in  this 
action,  in  favor  of  the  Second  National  Bank,  against  the 
property  of  John  Dunn,  with  tender  of  indemnity  under  sec- 
tion 1419,  suspend  the  obligation  of  the  sheriff  to  deliver  the 
malt  to  the  First  National  Bank  until  that  execution  should 
be  satisfied  ? 

All  claims  to  the  right  of  present  or  temporary  possession 
as  against  Dunn,  in  existence  at  the  date  of  the  replevy,  are 
concluded  by  the  replevin  proceedings  until  judgment  in  the 
action  awarding  final  possession.  But  as  the  claim  of  the 
plaintiff  did  not  exist  as  a  lien,  at  that  time,  is  it  concluded 
by  those  proceedings  during  the  pendency  of  the  replevin 
suit? 

Mr.  Wells,  in  his  recent  treatise  on  the  Law  of  Replevin, 
lays  down  the  rule  that  when  an  officer  has  taken  property  by 
virtue  of  a  writ  of  replevin,  for  the  purpose  of  delivering  it 
in  obedience  to  the  mandate,  he  is  regarded  as  holding  it  in 
the  custody  of  the  law ;  that  while  acting  in  obedience  to  that 
command  the  law  will  not  permit  any  other  party  to  interfere 
and  prevent  him  from  doing  what  the  writ  commands  him  to 
do ;  that  the  proceeding  is  so  far  in  rem,  that  the  goods 
cannot  be  seized  upon  any  process  until  the  court  shall  have 
taken  action ;  that  if  a  party  finds  his  goods  in  the  hands  of 
an  officer  upon  a  valid  writ  of  replevin,  and  that  they  have 
been  taken  from  the  possession  of  the  defendant  named  in  the 
writ,  his  remedy  is  by  an  application  to  the  court  to  be  per- 
mitted to  come  in  and  set  up  his  claim  to  them,  and  not  by 
an  independent  proceeding  ( Wells  on  Replevin,  sees.  256, 
257).  The  rule  is  otherwise  where  the  sheriff  has  taken  the 
property  from  the  possession  of  a  party  not  named  in  the 
writ,  as  in  such  case  he  has  not  acted  according  to,  but  rather 
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in  defiance  of,  the  command  of  the  writ  (  Waifs  Practice 
[vol.  1],  p.  716).  Under  the  late  Code  of  Procedure,  the  only 
way  that  a  third  party  could  assert  his  claim  to  goods  taken 
by  the  sheriff  in  replevin,  was  by  serving  on  the  sheriff  an 
affidavit  of  title  and  right  to  possession  (Code  of  Procedure, 
sec.  216 ;  Edgerton  agt.  Ross,  6  Abb.,  189).  Under  that  Code 
the  claim  was  not  limited  to  one  existing  at  the  time  of 
the  replevy, 

In  Hogan  agt.  Lucas  (10  Peters  [  U.  -&],  400)  it  was  held 
that  when  the  property  taken  in  replevin  is  placed  in  the  pos- 
session of  the  claimant  his  custody  is  the  custody  of  the  sheriff, 
and  the  property  is  not  withdrawn  from  the  custody  of  the 
law  but  is  as  far  from  the  reach  of  other  process  as  it  would 
have  been  in  the  hands  of  the  officer.  That  although  the 
property  had  been  deli vered  to  the  claimant  it  was  construct- 
ively in  the  custody  of  the  state  court  so  as  to  prevent  a 
marshal  of  the  United  States  from  levying  upon  it. 

In  Acker  agt.  White  (25  Wend.,  614)  it  was  held  that  prop- 
erty seized  under  an  execution  and  then  delivered  upon  a  writ 
of  replevin  to  a  third  person  cannot  afterward  be  levied  upon 
under  another  execution  against  the  defendant  in  the  first 
execution,  although  the  property  be  permitted  to  continue  in 
his  possession;  that  the  replevin  bond  was  substituted  for 
the  goods  and  was  regarded  as  an  equivalent  security  to  the 
extent  of  the  value  of  the  goods ;  that  the  goods,  although  in 
the  actual  custody  of  the  plaintiff  in  replevin,  were  construct- 
ively in  the  custody  of  the  late  sheriff  who  had  taken  them 
on  the  replevin  process  and  were  not  liable  to  seizure  upon  an 
execution  in  the  hands  of  the  acting  sheriff.  This  case  was 
carefully  analyzed  and  commented  on  by  the  court  of  appeals 
in  Burkle  agt.  Luce  (1  Com.,  163,  168). 

In  Manning  agt.  Keenan  (73  N~.  Y.,  45),  where  coroners 
had  seized  goods  under  replevin  process,  and  on  being  served 
with  notice  of  claim  by  a  third  party  had  been  indemnified  by 
the  plaintiff  in  replevin  and  had  delivered  the  goods  to  him, 
it  was  held  that  they  were  bound  to  make  such  delivery  but 
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were  liable  in  an  action  for  conversion,  brought  by  the  third 
party,  upon  the  theory  that  the  bond  of  indemnity  was 
intended  to  protect  the  coroners  against  such  a  liability ;  that 
is,  the  goods  being  in  the  custody  of  the  law  the  bond  to  the 
coroners  took  their  place  (See,  also,  Lockwood  agt.  Perry,  9 
Mete.,  440 ;  Milliken  agt.  Edge,  6  Hill,  623 ;  Morris  agt. 
De  Witt,  5  Wend.,  71 ;  Sanborn  agt.  Leavitt,  43  N.  H.,  473 ; 
Lowry  agt.  Hall,  2  W.  &  S.  [Pa.~\,  131 ;  Maloney  agt.  Griffin, 
15  Ind.,  214 ;  Willard  agt.  Kimball,  10  Allen,  211 ;  Wells  on 
Replevin,  sees.  472-480). 

My  conclusion  is  that  it  was  the  duty  of  the  sheriff  to  sepa- 
rate and  deliver  to  the  First  National  Bank  the  10,000  bushels 
of  malt  called  for  by  its  requisition ;  that  the  Second  National 
Bank  has  no  lien  on  that  malt  as  it  is  in  the  custody  of  the 
law,  and  hence  not  liable  to  seizure  under  execution ;  that 
pending  the  action  in  replevin  the  undertaking  given  in 
that  suit  for  the  return  of  the  malt  or  payment  of  its  value, 
together  with  the  right  to  a  judgment  for  its  return  or  value 
in  case  of  a  successful  defense,  takes  the  place  of  the  malt  itself 
so  far  as  either  may  become  the  subject  of  attack  by  the  judg- 
ment creditors  of  Mr.  Dunn. 

IY.  It  is  urged  that  the  receipt  under  which  the  First 
National  Bank  is  said  to  claim  the  malt,  is  not  a  warehouse 
receipt,  but  a  pledge  or  an  unrecorded  chattel  mortgage  or 
bill  of  sale,  and  hence  ineffectual  as  against  judgment  cred- 
itors. However  that  may  be,  it  can  only  be  determined  when 
the  replevin  action  is  tried.  Whether  the  sheriff  was  or  was 
not  informed  of  the  facts  showing  title  or  the  want  of  title 
in  the  First  National  Bank  is  wholly  immaterial.  The  requi- 
Bition  was  both  the  foundation  and  boundary  of  his  duty  and 
power.  If  valid  on  its  face  he  was  bound  to  execute  it,  and 
he  had  no  right  to  look  beyond  it  or  behind  it.  It  was  the 
command  of  the  court,  and  whether  right  or  wrong  he  was 
required  to  obey  it,  and  protected  if  he  obeyed  it. 

V.  Whether  the  foregoing  conclusions  as  to  the  rights  of 
the  various  parties  are  correct  or  not,  it  is  clear  that  the 
VOL.  LXIII  56 
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sheriff  should  not  be  held  guilty  of  any  contempt.  He  has 
acted  in  good  faith  and  this  excludes  his  case  from  the  section 
under  which  this  motion  is  made. 

Misbehavior  in  office,  willful  neglect  of  duty  and  disobe- 
dience to  a  lawful  mandate  of  the  court,  all  imply  bad  faith, 
and  not  a  simple  mistake  or  error  of  judgment.  If  a  party 
to  an  action  is  injured  by  a  mistake  of  the  sheriff  in  the  dis- 
charge of  an  official  duty,  he  can  hold  him  and  his  sureties 
liable  in  damages,  but  cannot  proceed  against  him  as  for  a 
contempt.  An  inexperienced  officer,  before  he  has  been  in 
office  a  month,  should  not  be  fined  or  imprisoned  because  he 
did  not  correctly  decide  difficult  and  important  questions  of 
law,  in  relation  to  which  learned  counsel  differ,  and  over 
which  the  court  may  well  hesitate. 

The  motion  is  denied,  with  ten  dollars  costs,  and  the  stay 
of  proceedings  is  vacated. 


SUPKEME  COUKT. 

JOHN  H.  COLE,  as  administrator,  &c.,  of  EDWARD  T.  WARD- 
WELL,  deceased,  agt.  THE  KNICKERBOCKER  LIFE  INSURANCE 
COMPANY. 

Insurance,  life—  When  condition  in  paid-up  policy  that  the  non-payment  of 
interest  on  outstanding  premium  note  on  the  day  when  it  became  due  should 
wid  the  policy  is  unwarranted  and  the  plaintiff  is  not  bound  by  it  —  Husband 
and  wife  —  Insurance  on  life  of  husband  payable  to  the  wife  under  laws  of 
Massachusetts  —  Where  the  wife  dies  intestate  before  her  husband,  it  goes  to  the 
estate  of  the  husband. 

The  defendant,  in  1866,  issued  a  policy  of  insurance  upon  -the  life  of 
plaintiff's  intestate,  payable  to  the  wife  of  the  insured.  By  the  laws 
of  Massachusetts,  where  the  insured  and  his  wife  resided  when  the 
policy  was  issued,  such  policy  inured  to  the  wife's  separate  use  and 
benefit,  and  to  the  benefit  of  her  children,  independent  of  her  husband 
or  his  creditors.  By  the  laws  of  that  state,  also,  the  property  of  a  mar- 
ried woman  is  her  own  separate  estate  and  may  be  disposed  of  by  her 
by  will,  or  if  she  dies  intestate  it  passes  to  her  legal  representatives  and 
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is  to  be  disposed  of  under  the  statute  of  distribution  of  that  state.  The 
wife  died  intestate  before  her  husband  and  left  no  children : 

Held,  that  by  the  laws  of  Massachusetts  the  insurance  money  belonged  to 
the  estate  of  her  husband,  and  the  action  for  its  recovery  was  properly 
brought  by  his  personal  representatives. 

The  original  policy  contained  a  clause  whereby  there  was  no  forfeiture  of 
the  entire  policy  after  the  payment  of  two  annual  premiums,  and  it  was 
not  voided  by  failure  to  pay  a  premium  note.  The  premiums  were  all 
paid  for  ten  years,  and  at  the  end  of  the  last  payment  the  assured  was 
entitled  to  receive  a  paid-up  policy  "ior  the  full  value  acquired  under 
the  old  one,  subject  to  any  note  that  may  have  been  received  on  account 
of  premiums."  The  defendant  upon  issuing  the  paid-up  policy  inserted 
therein  a  stipulation  that  the  non-payment  of  interest  on  the  premium 
note,  which  was  then  outstanding  on  the  day  when  such  interest  became 
due  should  void  the  policy: 

Held,  that  this  provision  was  an  unwarranted  and  audacious  act  on  the 
part  of  the  insurer,  and  not  having  been  authorized  by  the  terms  of 
the  original  policy  the  plaintiff  is  not  hound  by  the  condition  there 
imposed. 

Special  Term,  August,  1882. 

Elliott  (&  S.  Sidney  Smith,  attorneys ;  S.  Sidney  Smith, 
counsel  for  plaintiff. 

Johnson,  Cantine  &  Deming,  attorneys ;  Henry  W.  John- 
son, counsel  for  defendant. 

MACOMBEK,  J.  —  I  refer  to  my  decision  for  the  facts  of  the 
case,  and  do  not  again  recur  to  them. 

The  first  objection  made  to  a  recovery  by  the  plaintiff  is 
that  he  has  no  legal  title  to  the  policy  sued  on.  It  appears 
that  the  contract  of  insurance  was  between  the  defendant  and 
Harriet  W.  Wardwell,  who  had  an  insurable  interest  in  the  life 
of  her  husband,  Edward  T.  Wardwell.  Both  the  insured  and 
the  person  for  whose  benefit  the  policy  was  taken  resided,  at 
the  time  of  the  issue  of  the  policy,  in  the  state  of  Massachu- 
setss.  By  the  laws  of  Massachusetts,  a  policy  of  insurance  on 
the  life  of  any  person,  made  payable  to  any  married  woman, 
or  to  any  person  in  trust  for  her  or  for  her  benefit,  inures  to 
her  separate  use  and  benefit,  and  to  the  benefit  of  her  children 
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independently  of  her  husband  or  his  creditors  (General  Stat- 
utes of  Massachusetts,  1860,  p.  330).  By  the  laws  of  that  state, 
also,  the  property  of  a  married  woman,  which  she  owned  at  the 
time  of  her  marriage,  or  which  she  subsequently  acquired,  is 
her  own  separate  estate,  and  may  be  disposed  of  by  her  by  will, 
or  if  she  dies  intestate  it  passes  to  her  legal  representatives, 
and  is  to  be  disposed  of  under  the  statute  of  distribution  or' 
that  state  (Public  Statutes  of  Massachusetts,  1882,  chap.  147, 
sec.  1 ;  chap.  130,  sec.  1,  sub.  2). 

The  wife,  for  whose  benefit  the  policy  was  taken,  died 
intestate  before  the  assured,  anl  left  no  children.  It  is 
claimed  on  the  part  of  the  plaintiff,  and  I  think  properly, 
that  the  insurance  money  belonged  to  the  estate  of  her  hus- 
band, and  that  it  is  recoverable  by  her  husband's  personal 
representatives.  By  the  statute  already  cited  the  husband 
is  entitled  exclusively  to  the  administration,  and  (in  the 
absence  of  a  will  otherwise  bestowing  her  personal  estate)  the 
husband,  by  the  same  laws,  seems  to  be  entitled  to  the  whole 
of  it  after  paying  just  debts  and  funeral  expenses  (General 
Statutes,  1860,  p.  485,  sec.  16).  This  is  in  accordance  with 
the  common  law  and  the  laws  of  the  state  of  New  York  up  to 
the  time  of  the  enactment  of  chapter  782  of  the  Laws  of  1867, 
when  such  exclusive  inheritance  was  limited  to  cases  where 
the  wife  left  no  descendants  (Barnes  agt.  Underwood,  47  N~. 
T.,  351). 

In  the  case  cited  by  the  counsel  for  the  defendant  (Roe  agt. 
Mutual  Life  Ins.  Co.,  4  Bigelow,  254)  the  wife  had  disposed 
of  her  interest  in  the  policy  by  will.  If  Mrs.  Wardwell  had 
undertaken  to  bequeath  her  interest  in  this  policy  by  her  last 
will  and  testament,  that  act  would  undoubtedly  have  taken  it 
beyond  the  reach  of  her  husband ;  but  not  having  done  so, 
I  find  nothing  in  the  statutes  or  in  the  cases  cited,  which 
conflicts  with  the  position  of  the  plaintiff's  counsel  that  the 
amount  due  upon  the  policy  belonged  to  the  husband,  and 
hence  this  action  was  properly  brought  by  his  personal  repre- 
sentatives. 
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But  a  more  interesting  question  is  presented  by  the  con- 
tention of  the  counsel  for  the  defendant,  that  the  policy  sued 
on  was  not  in  force  at  the  time  of  the  death  of  the  insured. 
It  is  true  that  by  the  terms  of  the  paid-up  policy  it  is 
expressly  stipulated  that  the  non-payment  of  the  interest  on 
the  premium  note,  which  was  then  outstanding  on  the  day 
when  such  interest  became  due  and  payable  by  the  terms 
thereof,  should  render  the  policy  void  and  of  no  effect,  with- 
out notice  to  any  party  or  parties  interested  in  said  policy ;  and 
the  case  of  the  Attorney- General  agt.  The  North  America 
Life  Insurance  Co.  (82  N.  Y.,  191),  and  the  cases  there  cited 
and  considered,  are  relied  upon  to  sustain  his  position.  I  do 
not  enter  upon  a  discussion  of  the  general  question  whether  a 
failure  to  comply  with  such  a  condition  may  be  excused  in  a 
suit  in  equity,  but  content  myself  only  with  a  consideration 
of  the  question  whether  the  condition  so  put  in  to  the  paid- 
up  policy  was  in  pursuance  of  any  agreement  between  the 
parties. 

The  original  contract  is  contained  in  the  policy  of  August 
24>  1866,  which  is  known  as  a  non-forfeiture  policy  after 
premiums  have  been  paid  for  two  years.  The  agreement 
material  to  the  decision  of  this  case  is  contained  in  the  follow- 
ing provision  of  that  policy :  "  It  being  understood  and 
agreed  that  if,  after  the  receipt  by  this  company  of  not  less 
than  two  or  more  annual  premiums,  this  policy  should  cease 
in  consequence  of  non-payment  of  the  premiums,  then  upon 
a  surrender  of  the  same,  the  company  would  issue  a  new 
policy  for  the  full  value  acquired  under  the  old  one,  subject 
to  any  notes  that  may  have  been  received  on  account  of 
premiums.  That  is  to  say,  if  payments  for  two  years  have 
been  made,  it  will  issue  a  policy  for  two-tenths  of  the  sum 
originally  insured,  if  for  three  years  for  three-tenths,  and  in  the 
same  proportion  for  any  number  of  payments  without  subject- 
ing the  assured  to  any  subsequent  charge,  except  the  interest 
annually,  on  all  premium  notes  remaining  unpaid  on  this 
policy."  A  further  provision  of  the  original  policy  and  agree- 
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ment  is :  "And  the  omission  to  pay  the  said  annual  premium  on 
or  before  twelve  o'clock  at  noon  on  the  day  or  days  above  men- 
tioned for  the  payment  thereof,  or  failure  to  pay  at  maturity, 
any  note  (other  than  the  annual  premium  note)  given  for  pre- 
irium%  interest  or  other  obligation  on  this  policy,  shall  then 
and  thereafter  cause  said  policy  to  be  void  without  notice  to 
any  party  or  parties  interested  herein."  It  will  thus  be  seen 
that  by  paying  the  premiums  for  two  or  more  years,  the  right 
to  the  non-forfeiture  features  of  a  policy  was  secured  to  the 
assured.  There  was,  therefore,  by  the  original  policy,  no  for- 
feiture of  the  entire  policy  after  the  payment  of  two  annual 
premiums. 

It  does  not  appear  in  the  case  that  any  note  was  given  by  the 
assured  to  the  defendant  for  any  purpose  "  other  than  the 
annual  premium  note,"  and  it  was  expressly  excepted  out  of  the 
operation  of  the  original  agreement.  The  premiums  were  all 
paid  for  the  entire  ten  years,  and  at  the  end  of  the  last  payment 
the  assured  was  entitled  to  receive  a  paid-up  policy  in  accord- 
ance with  the  original  agreement,  and  he  was  entitled  to  receive 
this  "  for  the  full  value  acquired  under  the  old  one,  subject 
to  any  note  that  may  have  been  received  on  account  of  pre- 
miums." In  other  words,  he  was  entitled  to  receive  a  paid- 
up  policy  absolutely,  subject  to  a  deduction  for  any  indebted- 
ness which  he  owed  the  defendant. 

The  defendant,  however,  upon  issuing  the  paid-up  policy, 
saw  fit  to  insert  in  its  conditions  a  clause  which  was  not  war- 
ranted by  the  original  policy.  That  condition  is  as  follows  : 
"  If  the  interest  upon  said  notes  or  credits  shall  not  be  paid 
on  or  before  the  day  or  days  above  mentioned  for  the  pay- 
ment thereof,  at  the  office  of  the  company,  in  the  city  of 
New  York,  unless  otherwise  expressly  agreed  in  writing, 
or  to  agents  when  they  produce  receipts  signed  by  the  presi- 
dent and  secretary,  then,  and  in  every  such  case,  the  company 
shall  not  be  liable  to  pay  the  sum  assured,  or  any  part  thereof, 
and  said  policy  shall  cease  and  become  null  and  void,  without 
notice  to  any  party  or  parties  interested  therein."  This,  as  it 
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seems  to  me,  was  an  unwarranted  and  audacious  act  on  the 
part  of  the  insurer.  There  is  no  evidence  whatever  of  any 
consideration  for  this  new  ground  of  forfeiture,  and  there  is 
no  evidence  that  the  assured  accepted  the  paid-up  policy  with 
any  notice  of  this  new  provision,  except  that  the  receipt  or 
note  which  he  signed  contained  its  substance.  For  the  pur- 
poses of  this  case,  I  hold  that  if  this  forfeiture  clause  had 
been  authorized  or  warranted  by  the  terms  of  the  original 
policy,  the  plaintiff  would  be  bound  by  it ;  but,  not  having 
been  so  authorized,  I  have  been  cited  to  no  authority  which 
would  justify  the  court  in  binding  him  to  the  condition  there 
imposed. 

Upon  examination  of  the  printed  case  in  The  Attorney- 
General  agt.  The  North  America  Life  Insurance  Company 
(82  N.  Y.,  191),  it  does  not  appear  that  the  condition  in  the 
paid-up  policy  of  forfeiture  in  case  of  the  non-payment  of  the 
interest  upon  premium  notes  was  not  in  pursuance  of  the 
original  policy.  On  the  contrary,  I  infer  from  the  entire  case 
that  that  provision  was  justified  by  the  original  agreement 
between  the  parties.  The  case  of  Thompson  agt.  The  Knick- 
erbocker Life  Insurance  Company,  decided  by  the  supreme 
court  of  the  United  States,  not  yet  reported,  but  the  opinion 
in  which  has  been  furnished  me.  the  note,  the  failure  to  pay 
which  was  set  up  as  a  forfeiture,  expressly  provided,  in  accord- 
ance with  the  provisions  of  the  policy  itself,  that  the  policy 
was  to  be  void  in  case  the  note  was  not  paid  at  maturity. 
That  case  rests,  so  far  as  this  point  is  concerned,  as  I  under- 
stand the  facts  of  it,  upon  the  original  agreement  between  the 
parties,  for  which  there  was  a  good  and  valuable  considera- 
tion. I  have  not  had  an  opportunity  to  examine  the  printed 
cases  cited  from  the  Insurance  Law  Journal  by  the  learned 
counsel  for  the  defendant,  and  cannot  speak  of  them  explicitly, 
but  I  do  not  understand  any  of  them  to  be  a  case  where  a 
paid-up  policy,  without  any  consideration  whatever,  has  under- 
taken to  impose  harsh  and  unconscionable  forfeiture  clauses 
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that  were  not  provided  for  or  warranted  by  the  original 
policy,  but  which  were  contrary  to  the  original  policy. 

Upon  the  proofs  before  me  I  am  of  the  opinion  that  the 
plaintiff  is  not  bound  by  the  forfeiture  clause,  but  can  recover 
upon  the  policy  notwithstanding  it. 

Judgment  must  be  ordered  for  the  plaintiff  in  accordance 
with  my  findings. 


SUPREME  COUET. 
SIDNEY  P.  NICHOLS  agt.  CHARLES  F.  McLEAN. 

Office  and  officer  —  Emoluments  of  office  attach  to  the  true  and  not  to  the  mere 
colorable  title  —  Action  may  be  maintained  by  a  person  entitled  to  hold  an 
office  against  one  who  has  unlawfully  obtained  possession  of  the  same-for  the 
emoluments  or  salary  attaching  to  such  office, 

Where  one  has  unlawfully  obtained  possession  of  an  office  to  which 
another  had  been  legally  appointed,  the  latter  may  maintain  an  action 
against  the  former  for  the  emoluments  or  salary  attaching  to  the  office 
and  received  by  the  incumbent. 

Nor  is  it  necessary  that  in  a  case  of  this  character  there  should  have  been 
a  judgment  of  ouster  against  the  defendant  before  the  plaintiff  is  enti- 
tled to  bring  his  action. 

The  right  to  the  salary  and  emoluments  of  a  public  office  attach  to  the 
true  and  not  to  the  mere  colorable  title;  and  in  an  action  brought  by  a 
person  claiming  to  be  a  public  officer  for  the  fees  or  compensation  given 
by  law  his  title  to  the  office  is  in  issue;  and  if  that  is  defective  and 
another  has  the  real  right,  although  not  in  possession,  the  plaintiff 
cannot  recover.  Actual  incumbency  merely  gives  no  right  to  the  salary 
or  compensation. 

Where,  as  in  this  case,  the  defendant's  title  to  the  office  depended  entirely 
upon  the  action  of  the  mayor,  any  claim  which  he  may  have  had  to 
such  position  necessarily  fell  with  the  reversal  of  the  decision  of  the 
mayor. 

Special  Term,  April,  1882. 

ACTION  to  recover  $4,700  salary  received  by  Mr.  McLean, 
as  police  commissioner,  from  April  IT,  1879,  to  February  7, 
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1880.  Mr.  Nichols  was  removed  from  the  office  of  police 
commissioner  by  Mayor  Cooper  at  the  former  date  for  alleged 
misconduct  and  was  reinstated  at  the  last  named  date. 

John  D.  Townsend,  for  plaintiff. 

Henry  E.  Knox,  Malcolm  Graham  and  Francis  N.  Bangs, 
for  defendants. 

LAWRENCE,  «7. — It  is  conceded  in  this  case  that  the  plain- 
tiff was  on  the  4th  day  of  May,  1876,  appointed  one  of  the 
commissioners  of  the  police  department  of  the  city  of  New 
York,  and  that  he  qualified  as  such  and  entered  upon  the  per- 
formance of  his  duties,  and  continued  in  the  performance  of 
the  same  until  the  mayor  of  the  city  took  the  proceedings 
for  his  removal  which  have  since  been  determined  by  the 
courts  to  have  been  abortive,  illegal  and  of  no  effect  (See 
People  agt.  Cooper,  21  Hun,  517,  518 ;  8.  C.,  58  How.  P.  R., 
358). 

The  appointment  of  the  defendant  was  based  upon  the  sup- 
position that  the  erroneous  judgment  of  the  mayor  was  legal 
and  effective,  and  consequently  it  seems  to  follow  that  as  that 
judgment  has  been  vacated  and  set  aside,  that  all  persons 
claiming  title  under  that  judgment  are  affected  by  such  rever- 
sal. If  the  mayor  had  taken  no  proceedings  against  the  plain- 
tiff, he  would  have  confessedly  remained  in  office  for  a  full 
term  of  six  years,  under  chapter  300  of  the  Laws  of  1874. 

The  defendant  claims  that  that  term  was  shortened  or 
decreased  by  the  act  of  the  mayor.  He  relies  therefore  upon 
an  act  of  the  mayor,  which,  as  we  have  seen,  was  of  no  effect ; 
and  the  judgment  having  been  vacated,  I  do  not  see  how  it 
can  be  pretended  that  the  defendant  can.  have  acquired  any 
rights  thereunder  as  against  the  plaintiff. 

It  is  contended  by  the  counsel  for  the  defendant  that  as  the 
defendant  was  not  a  party  to  the  certiorari,  he  is  not  bound 
by  the  judgment  rendered  in  that  proceeding.  In  this  view 
VOL.  LXTTI  57 
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I  do  not  concnr.  The  defendant  derived  his  whole  title  to 
the  office  from  the  action  of  Mayor  Cooper.  If  that  action 
was  illegal,  the  defendant  had  no  title  ;  and  that  it  was  illegal, 
as  above  stated,  has  already  been  determined. 

It  is  undoubtedly  a  general  rule,  that  judgments  are  conclu- 
sive only  against  the  parties  thereto  or  their  privies  (See  People 
ex  rel.  Oilchrist  agt.  Murray,  73  N.  Y.,  538,  and  cases  cited). 
But  in  this  case,  as  the  defendant's  title  depended  wholly  upon 
the  action  of  Mayor  Cooper,  it  seems  to  me  that  he  was  privy  to 
the  certiorari  proceedings,  and  that  any  claim  which  lie  may 
have  had  to  the  position  in  question,  necessarily  fell  with  the 
reversal  of  the  decision  of  Mayor  Cooper  {People  ex  rel.  Oil- 
christ  agt.  Murray,  supra;  People  ex  rel.  Steinert  agt. 
Anthony,  6  Hun,  142,  and  cases  cited;  The  Mayor  agt.  Flagg, 
^  Abb.  P.  R.,  302 ;  Rex  agt.  Hebden,  Andrews,  388,  et  seq. ; 
Rex  agt.  Grimes,  5  Burr,  2599,  2610 ;  Rex  agt.  Mayor  of 
York,  5  D.  &  E.,  66,  et  seq.) 

Nor  do  I  deem  it  necessary  that  in  a  case  of  this  character 
there  should  have  been  a  judgment  of  ouster  against  the 
defendant  before  the  plaintiff  was  entitled  to  bring  this  action. 
It  seems  to  be  well  settled  in  this  state  that  where  one  has 
unlawfully  obtained  possession  of  an  office  to  which  another 
had  been  legally  appointed,  that  the  latter  may  maintain  an 
action  against  the  former  for  the  emoluments  or  salary  attach- 
ing to  the  office  and  received  by  the  incumbent  (Dolan  agt. 
The  Mayor,  68  N.  Y.,  280,  and  cases  cited;  Platt  agt.  Stout, 
14  Abb.  Pr.  R.,  179).  And  it  is  also  the  settled  doctrine  in  this 
state  that  the  right  to  the  salary  and  emoluments  of  a  public 
office  attach  to  the  true  and  not  to  the  mere  colorable  title, 
and  that  in  an  action  brought  by  a  person  claiming  to  be  a 
•public  officer  for  the  fees  or  compensation  given  by  law,  his 
title  to  the  office  is  in  issue,  and  if  that  'is  defective  and 
.another  has  the  real  right,  although  not  in  possession,  the 
plaintiff  cannot  recover.  Actualincumbency  merely  gives  no 
right  to  the  salary  or  compensation  (Dolan  agt.  The  Mayor,  68 
N.  Y.,  279,  per  ANDREWS,  J.,  and  cases  cited).  If  I  am  right 
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in  the  conclusion  that  the  defendant  in  this  case  is  bound  by 
the  judgment  reversing  the  proceedings  of  Mayor  Cooper,  by 
which  he  sought  to  remove  the  plaintiff  from  an  office  to 
which  but  for  those  proceedings  the  plaintiff  was  entitled,  it 
follows  that  the  plaintiff  is  entitled  to  judgment  in  this  action 
for  the  amount  claimed  by  him. 

Judgment  will  be  rendered  accordingly. 


SUPKEME  COUET. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE 
YOKK  FLOATING  DRY  DOCK  COMPANY. 

Taxation,  under  chapter  542  of  the  Laws  of  1880  —  The  act  not  unconstitu- 
tional—  When  it  became  operative. 

The  builder  and  repairer  of  vessels  is  a  ship  carpenter  or  ship  builder, 
and  act  a  manufacturer,  within  the  meaning  of  the  term  "manufactur- 
ing corporation,"  as  used  in  chapter  542  of  the  Laws  of  1880,  section  3. 

The  act  in  relation  to  the  taxation  upon  certain  "  corporations,  joint-stock 
companies  and  associations,"  for  the  use  of  the  state  (Laws  of  1880, 
chap.  542),  is  not  unconstitutional. 

In  the  imposition  of  taxes  by  such  act,  the  first  period  under  the  act  must 
be  from  first  Monday  in  November,  1879,  to  first  Monday  in  November, 
1880.  The  word  "  hereafter,"  as  used  in  the  act,  includes  the  year  of 
the  passage  of  the  act. 

Albany  Circuit,  May,  1882. 

Z.  W.  Russell,  attorney-general,  ard  James  A.  Dennison, 
deputy  attorney-general,  for  plaintiffs. 

E.  N.  Toft,  for  defendant. 

WESTBROOK,  J.  —  This  is  an  action  brought  by  the  people, 
under  chapter  542  of  the  Laws  of  1880,  to  recover  the  taxes 
claimed  to  be  imposed  by  such  act  upon  the  defendant  for  the 
year  ending  November  1, 1880.  It  was  tried  before  the  court 
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without  a  jury,  and  in  regard  to  the  facts  there  is  no 
dispute. 

The  defendant  was  created  a  corporation  by  chapter  1YO  of 
the  Laws  of  1843,  "  for  the  purpose  of  constructing,  using  and 
providing  one  or  more  dry  docks,  or  wet  docks  or  other  con- 
veniences and  structures,  for  building,  raising,  repairing  and 
coppering  vessels  and  steamers  of  every  description." 

The  defendant  on  the  9th  day  of  November,  1880,  paid  its 
taxes  levied  under  the  general  laws  of  the  state,  amounting 
to  $869.05,  It  also  furnished  to  the  comptroller  of  the  state 
the  information  required  by  said  act  of  1880,  protesting,  how- 
ever, that  it  was  not  liable  to  be  taxed  under  such  act.  To 
the  maintenance  of  the  action  several  objections  are  made, 
which  will  be  at  once  briefly  stated  and  considered. 

First.  It  is  insisted  that  the  defendant  is  a  manufacturing 
corporation  and,  therefore  (see  sec.  3),  chapter  542  of  the  Laws 
of  1880  is  not  applicable  to  it. 

It  is  undeniable  that  if  the  defendant  is  what  it  claims  to 
be,  a  manufacturing  corporation,  that  this  action  cannot  be 
maintained.  Is  it  "  a  manufacturing  corporation  ? " 

The  precise  character  of  the  business  conducted  by  the 
defendant  was  not  shown  upon  the  trial.  It  is  assumed,  how- 
ever, that  its  business-  is  what  its  charter  states,  and  which  has 
already  been  given.  It  was  created  (repeating  again  the 
language  of  its  act  of  incorporation)  "  for  the  purpose  of  con- 
structing, using  and  providing  one  or  more  dry  docks,  or  wet 
docks  or  other  conveniences  and  structures,  for  building,  rais- 
ing, repairing  and  coppering  vessels  and  steamers  of  every 
description."  It  is,  therefore,  empowered :  1st.  To  construct 
"  one  or  more  dry  docks,  or  wet  docks  or  other  conveniences 
and  structures,"  for  the  purpose  of  the  act.  2d.  To  use  them 
when  constructed  for  those  purposes;  and,  3d.  To  provide 
them  for  the  purposes  of  the  act,,  that  is,  to  furnish  them  for 
use  by  others  for  the  purposes  for  which  they  were  constructed. 

It  certainly  would  not  be  in  accordance  with,  the  general 
meaning  of  the  words  to  style  a  corporation  which  builds  one 
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or  more  docks,  or  other  structures  for  use  by  itself  or  others,  a 
manufacturing  company  merely  because  it  constructed  them 
for  such  use.  We  understand  by  a  manufacturer  one  who  is 
"  engaged  in  the  business  of  working  raw  materials  into  wares 
suitable  for  use"  (  Webster's  Dictionary).  The  making  of 
"  one  or  more  dry  docks  "  cannot  be  said  to  be  "  the  business  " 
in  which  the  defendant  was  "  engaged."  Their  construction 
was  not  "  the  business  "  of  the  corporation.  That  part  of  the 
work  was  preliminary  to  its  actual  business,  and  was  only 
the  production  of  conveniences  and  appliances  which,  when 
constructed,  were  to  be  used  to  carry  on  its  real  business, 
which  was  the  use  of  such  conveniences  and  appliances,  either 
by  itself  or  others,  in  "  building,  raising,  repairing  and  cop- 
pering vessels  and  steamers  of  every  description."  Yery 
clearly,  also,  the  construction  of  one  or  more  dry  docks  to  be 
let  to  others,  who  were  to  use  them  in  building  and  repairing 
vessels,  did  not  make  the  owner  of  the  docks  a  manufacturer 
any  more  than  constructing  a  building  for  a  factory,  which, 
when  constructed  is  to  be  leased  to  others,  makes  such  owner 
a  manufacturer.  If,  however,  the  defendant  was  to  carry  on 
and  did  carry  on  for  itself  the  business  of  constructing  and 
repairing  vessels,  did  it  thereby  become  a  manufacturing 
corporation  ? 

Undoubtedly,  using  the  words  —  manufacture,  manufac- 
turer —  in  their  broadest  sense,  the  builder  and  repairer  of  a 
vessel,  or  a  house  even,  might  be  called  a  manufacturer.  In 
either  case  such  builder  takes  the  raw  material,  and  by  the 
hand,  or  by  machinery  and  tools,  fashions  it  into  form  and 
shape  for  use.  But  this  is  not  the  ordinary  and  general 
meaning  to  be  given  to  the  words,  and  it  is  such  general  and 
ordinary  meaning  which  words  are  to  receive  in  the  construc- 
tion of  statutes  (Potter's  Dwarris  on  Statutes,  193).  The 
builder  and  repairer  of  vessels  is  a  ship  carpenter  or  ship 
builder ;  his  business  is  ship  carpentry,  and  he  and  his  busi- 
ness are  so  styled  in  common  speech,  and  he  is  no  more  a 
manufacturer,  and  his  business  no  more  manufacturing,  than 
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is  a  house  carpenter  a  manufacturer,  or  his  business  manufac- 
turing. In  no  ordinary  and  general  sense  can  either  a  ship 
carpenter  or  house  carpenter  be  said  to  be  "  engaged  in  the 
business  of  working  raw  materials  into  wares  suitable  for 
use  "  (see  definition  of  manufacturer  above  quoted),  and  the 
calling  a  vessel  a  ware  would  certainly  strike  the  average 
hearer  as  a  strange  designation. 

This  point  of  the  defendant  is,  therefore,  overruled,  and 
and  the  next  one  will  be  now  considered,  which  is, 

Second.  The  act  is  unconstitutional,  because,  as  its  title 
indicates,  it  levies  "  taxes  for  the  use  of  the  state  upon  certain 
corporations,  joint-stock  companies  and  associations,  and  not 
upon  all  alike. 

The  principle  upon  which  this  objection  rests  is  undoubt- 
edly sound,  and  the  answer  to  the  point  is  to  be  found,  not  in 
the  dispute  of  such  principle,  but  in  its  applicability  to  the 
facts  of  this  case.  The  state  certainly  cannot  lawfully  under- 
take to  impose  the  burdens  of  taxation  upon  a  few,  and 
exempt  others  (Gordon  agt.  Cornes  et  al.,  47  N.  Y.y  608, 
611,  612 ;  Stuart  agt.  Palmer,  74  N,  Y.,  183,  189),  and  any 
law  which  professedly  and  clearly  made  such  an  attempt 
could  not  be  upheld.  While,  however,  this  is  true,  it  is  also 
true  that  "the  power  of  apportionment  is  included  in  the 
power  to  impose  taxes,  and  is  vested  in  the  legislature ;  and 
in  the  absence  of  any  constitutional  restraint,  the  exercise  by 
it  of  such  power  of  apportionment  cannot  be  reviewed  by  the 
courts  "  (Per  RAPALLO,  J.,  in  Gordon  agt.  Cornes  et  al.,  47 
N.  Y.,  611).  The  act  in  question  does  not  profess  to  tax  cer- 
tain corporations  for  the  support  of  the  state  and  to  exempt 
others.  It  simply  declares  how  and  in  what  way  taxes  shall 
be  assessed  and  collected  upon  and  from  "  certain  corporations, 
joint-stock  companies  and  associations,"  leaving  those  which 
are  not  taxed  thereunder  to  the  operation  of  other  statutes. 
There  is  no  provision  in  the  constitution  of  the  state  which 
requires  uniformity  in  legislation  upon  this  subject,  and  hence 
it  is  in  the  power  of  the  legislature  to  determine  the  methods 
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and  mode  of  taxation,  and  it  is  also  no  objection  to  a  law  that 
it  does  work  injustice  in  particular  cases,  as  all  human  laws 
must  do  (Cooley  on  Taxation,  160 ;  Bank  of  Commerce  agt. 
New  York  City,  2  Black  [  U.  &],  620,  see  630,  631). 

Neither  should  it  be  overlooked  that  the  act  under  consider- 
ation, while  it  provides  the  mode  of  levying  the  tax  upon 
"certain  corporations,"  etc.,  by  its  eighth  section  exempts 
"the  capital  stock  and  personal  property  of  said  corporations, 
joint-stock  companies  and  associations  *  *  *  from  assess- 
ment or  taxation,  except  as  in  this  act  prescribed."  The 
extent  of  this  exemption,  whether  it  relates  to  other  taxation 
for  state  purposes  only,  or  to  other  taxation  for  any  purpose, 
has  been  limited  by  two  general  term  decisions  of  this  court 
(People  agt.  Davenport,  25  Hun,  630,  judge  DYKMAN  dissent- 
ing ;  People  agt.  Commissioners  of  Taxes,  26  Hun,  446)  to 
the  former.  But  even  with  this  limitation  upon  its  language, 
it  does  confer  a  substantial  exemption  from  taxation  other 
than  is  imposed  by  said  act. 

The  question  then  presented  really  is,  must  a  law  of  the 
state  which  imposes  taxes  in  a  manner  therein  specified  upon 
"  certain  corporations,  joint-stock  companies  and  associations," 
and  which  does  not  exempt  others  from  taxation,  but  leaves 
them  to  be  taxed  under  other  laws,  be  held  unconstitutional 
for  the  simple  and  only  reason  that  the  methods  of  ascertain- 
ing the  tax  thereby  imposed  and  its  collection  are  peculiar  to 
itself?  In  other  words,  must  all  corporations  be  taxed  by 
and  under  one  law,  without  regard  to  the  character  of  their 
business,  and  to  the  fact  that  such  law  might,  in  its  practical 
working,  owing  to  such  difference  of  pursuit,  not  secure 
equality  of  burdens  ?  These  questions  can  only  admit  of  a 
negative  answer.  It  is  for  the  legislature  to  determine  the 
mode  and  manner  of  taxation.  So  long  as  there  is  no  attempt 
to  apportion  taxation  unequally,  a  statute  cannot  be  pro- 
nounced unconstitutional,  upon  the  sole  ground  that  it  pre- 
scribes the  method  of  taxation  in  certain  cases,  and  does  not 
make  the  same  method  applicable  to  all.  The  law-making 
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power  of  the  state,  unrestrained  as  it  is  by  the  constitution, 
must  be  left  free  to  exercise  its  functions,  and  if,  in  its  wis- 
dom, it  has  determined  that  equality  of  public  burdens  is  best 
secured  by  a  want  of  uniformity  in  its  methods,  the  courts 
are  powerless  to  interfere. 

Third.  The  defendant  also  contends  that  in  the  imposition 
of  taxes  by  such  act,  "  the  first  period  under  the  act  must  be 
from  November  (first  Monday),  1880,  to  November  (first 
Monday),  1881,  and  not  from  November  (first  Monday),  1879, 
to  November  (first  Monday),  1880." 

It  will  not  be  necessary  to  discuss  this  point  at  any  con- 
siderable length.  The  act  was  passed  June  1,  1880,  and  took 
effect  immediately.  The  precise  year  when  the  tax  is  to 
begin  thereunder  is  not  stated.  The  first  word  in  the  acts  is 
" Hereafter"  and  that  is  followed  by  a  provision  making  it 
the  duty  of  the  president  or  treasurer  of  the  corporation, 
liable  to  be  taxed  by  section  3  upon  its  capital  stock,  to 
report  "  in  writing  to  the  comptroller,  annually  on  or  before 
the  fifteenth  day  of  November,  stating  specifically  the  amount 
of  capital  paid  in,  the  date,  amount  and  rate  per  centum  of 
each  and  every  dividend  declared  by  their  respective  corpora- 
tions, joint-stock  companies  or  associations  during  the  year 
ending  with  the  first  day  of  said  month."  The  act  repeats  in 
several  places  the  expressions  "  the  year  ending  as  aforesaid," 
and  "  in  each  year,"  and  in  the  third  section  it  speaks  of  "  any 
year  ending  with  the  first  Monday  in  November."  All  these 
expressions  were  intended  to  designate  the  years  during 
which  the  tax  should  be  imposed,  and  the  point  in  the  dis- 
cussion is,  to  what  years  do  they  refer,  or  rather,  what  is  the 
first  year  the  tax  becomes  operative  ?  As  has  already  been 
stated,  the  first  word  in  the  statute  is  "  Hereafter."  From 
the  point  of  time  designated  by  that  word  the  machinery 
of  the  act  takes  effect.  The  contention  of  the  attorney-general 
is,  that  in  using  the  word  "  Hereafter,"  the  legislature  intended 
that  from  the  date  of  the  passage  of  the  act  (June  1,  1880), 
it  should  take  effect.  On  the  other  hand,  the  contention  of 
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the  defendant  is,  that  the  true  construction  of  the  act  requires 
that  the  word  "  Hereafter "  should  be  held  to  refer  to  the 
years  which  succeed  the  one  during  which  the  act  was  passed, 
and  do  not  include  the  year  of  its  actual  passage,  so  that  the 
taxation  thereby  imposed  must  begin  with  the  year  which 
succeeded  the  one  during  which  the  act  became  a  law.  In 
other  words,  the  taxation  imposed  is  for  the  years  "  Here- 
after," that  is,  the  years  which  follow  the  year  of  the  passage 
of  the  act. 

This  question  is  substantially  similar  to  the  one  decided  in 
The  People  agt.  The  National  Fire  Insurance  Company  (61 
How.,  334),  and  which  arose  under  the  fifth  section  of  the 
act.  In  that  case,  the  judge  writing  this  opinion  held  that 
the  word  "  Hereafter,"  with  which  that  section  also  begins, 
had  reference  to  the  years  which  succeeded  the  year  of  its 
passage,  and  did  not  include  the  year  of  such  passage.  It  was 
so  held  because  the  giving  force  and  effect  to  every  word  of 
the  section  required  that  construction,  and  also  because  the 
other  construction  would  impose  a  tax  upon  the  defendant 
during  a  period  of  time  for  which  it  had  already  been  taxed. 
The  same  reasoning  applies  to  this  case.  The  defendant  has 
actually  been  taxed  for  the  period  of  time,  which  this  action, 
in  part  at  least,  covers,  and  while  the  legislature  is  not  pro- 
hibited from  taxing  it  again  for  the  same  period,  the  act 
should  not  be  construed  so  as  to  have  that  effect  unless  its 
language  requires  it.  For  the  reasons  given  in  People  agt. 
National  Fire  Insurance  Company,  and  which  are  applicable 
to  this  case,  I  should  hold  with  the  defendant  upon  this  point, 
if  my  own  judgment  was  followed.  The  general  term  has, 
however,  overruled  the  decision  made  by  me  in  the  case 
referred  to,  and  reversed  the  judgment  therein  rendered  at 
the  circuit.  Following  the  decision  of  the  general  term,  and 
not  my  own  views,  which  are  entirely  unshaken,  this  point 
must  also  be  overruled. 

Each  question  raised  by  the  defendant  upon  the  trial  having 
been  examined,  and  answered  against  it,  it  follows  that  the 
VOL.  LXIII  58 
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plaintiffs  are  entitled  to  judgment  in  the  action,  with  costs. 
The  attorney-general  will  prepare  findings,  which  will  be 
settled  on  notice  to  the  defendant's  attorneys. 


ALBANY  CIKCUIT. 

THE  PEOPLE  OF  THE  STATE  or  NEW  YORK  agt.  THE  SPUING 
YALLEY  HYDRAULIC  MINING  COMPANY. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE  AMIE 
CONSOLIDATED  MINING  COMPANY. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE  LA  PLATA 
MINING  AND  SMELTING  COMPANY. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE  CLIMAX 
MINING  COMPANY. 

WESTBROOK,  J. — The  above  causes  were  tried  at  the  Albany 
circuit  on  the  same  day  with  that  of  The  People  agt.  The 
New  York  Floating  Dry  Dock  Company.  To  the  opinion 
in  that  cause,  which  substantially  covers  the  questions  raised 
in  these,  reference  is  made. 

There  must  be  judgment  for  the  plaintiffs  in  each  of  the 
cases.  The  attorney-general  will  prepare  findings,  to  be  set- 
tled on  notice. 


NEW  YORK  PRACTICE  REPORTS.  459 


Merchants'  Manufacturing  Co.  agt.  Grand  Trunk  Railway  Co. 


U.  S.  CIKCUIT  COURT. 

THE  MERCHANTS'  MANUFACTURING  COMPANY  agt.  THE  GRAND 
TRUNK  RAILWAY  COMPANY. 

Jurisdiction —  One  foreign  corporation  may  sue  another  foreign  corporation 
in  tTie  federal  courts  —  Service  of  process. 

A  corporation  of  another  state  can  sue  an  alien  corporation  in  the  federal 
courts. 

Where  a  foreign  corporation  avails  itself  of  the  privileges  of  doing  busi- 
ness in  a  state  whose  laws  authorize  it  to  be  sued  there  by  service  of 
process  upon  an  agent,  its  assent  to  that  mode  of  service  is  implied. 
A  foreign  corporation  consents  to  be  amenable  to  suit  by  such  mode  of 
service  as  the  laws  of  the  state  provide,  when  it  invokes  the  comity  of 
the  state  for  the  transaction  of  its  affairs.  It  waives  the  right  to  object 
to  the  mode  of  service  of  process  which  the  state  laws  authorize. 

The  corporation  is  "found"  in  the  district  where  its  agent  is  served  when 
it  does  business  there,  and  the  state  laws  authorize  such  a  mode  of 
service. 

September,  1882. 

Thomas  H.  Hubbard,  for  motion. 

George  W.  Wingate,  opposed. 

WALLACE,  J,  —  The  motion  to  vacate  the  service  of  the 
writ  raises  a  question  of  jurisdiction.  The  suit  is  brought  by 
a  foreign  corporation  against  a  foreign  corporation  to  recover 
damages  for  the  loss  of  merchandise  of  the  plaintiff  while 
being  transported  by  the  defendant  to  the  Dominion  of 
Canada.  It  was  insisted  that  the  court  has  no  jurisdictiom, 
because  the  laws  of  this  state  provide  that  an  action  against  a 
foreign  corporation  can  only  be  maintained  by  another  foreign 
corporation  in  one  of  the  following  cases : 

First.  "When  brought  to  recover  damages  for  the  breach  of 
a  contract  made  within  this  state,  or  relating  to  property  situ- 
ated within  this  state  at  the  time  of  the  making  thereof. 
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Second.  When  brought  to  recover  specific  real  property  situ- 
ated within  the  state,  or  a  chattel  replevied  within  the  state. 

Third.  Where  the  cause  of  action  arose  within  the  state, 
except  where  the  object  of  the  action  is  to  affect  the  title  to 
real  property  situated  within  the  state. 

It  will  not  be  contended  that  a  citizen  of  a  foreign  state  can 
be  denied  access  to  this  court  by  a  state  law,  or  that  jurisdic- 
tion over  persons  or  subject-matter  which  is  devolved  by  the 
constitution  and  laws  of  the  United  States  upon  the  federal 
courts  can  be  circumscribed  by  any  legislation  by  the  state 
(Railway  Co.  agt.  Wheeler,  13  Wall.,  286 ;  Payne  agt.  Hock, 
7  Wall.,  427 ;  The  Moses  Taylor,  4  id.,  441 ;  Insurance  Co. 
agt.  Morse,  20  id.,  445).  Nor  is  it  claimed  that  a  corporation 
created  by  another  state,  which  for  all  the  purposes  of  suing 
and  being  sued  in  the  federal  courts  is  deemed  a  citizen  of 
that  state,  may  not  maintain  an  action  against  another  foreign 
corporation  in  these  courts  upon  any  cause  of  action  of  which 
the  court  has  jurisdiction  whenever  it  can  obtain  due  process 
of  service  upon  the  defendant.  Neither  is  it  seriously  asserted 
that  the  cause  of  action  in  the  present  case  is  not  one  of  which 
this  court  has  cognizance.  The  real  objection,  then,  if  any 
there  be,  is  that  jurisdiction  of  the  person  of  the  defendant 
cannot  be  acquired. 

No  suit  can  be  brought  in  this  court  against  an  inhabitant 
of  the  United  States  by  any  original  process  in  any  other  dis- 
trict than  that  of  which  he  is  an  inhabitant,  or  in  which  he  is 
found  at  the  time  of  serving  the  writ  ( U.  S.  Rev.  Stat.,  sec. 
739)  ;  and  the  case  turns  on  the  point  whether  the  defendant 
can  be  "  found,"  within  the  meaning  of  this  statute,  within 
the  district  where  the  suit  was  brought.  The  defendant's 
argument  leads  to  the  proposition  that  a  foreign  corporation 
cannot  be  "  found  "  in  this  state,  except  to  litigate  certain  spe- 
cified controversies,  of  which  this  is  not  one. 

A  corporation,  although  it  cannot  migrate  beyond  the  limits 
of  the  sovereignty  which  has  created  it,  may  by  comity  exer- 
cise its  franchises  elsewhere. 
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A  foreign  corporation  can  transact  business  here  upon  such 
conditions  as  may  be  imposed  upon  it  by  the  laws  of  this 
state.  It  can  be  sued  whenever  the  technical  obstacles  in  the 
way  of  canceling  its  appearance  do  not  exist.  At  common 
law  process  must  be  served  on  its  principal  officer  within  the 
jurisdiction  of  the  sovereignty  where  the  corporate  body 
exists.  But  it  can  waive  this  requirement  and  consent  to 
be  served  in  a  different  manner ;  and  when  it  does  it  stands 
on  the  same  footing  with  a  natural  person.  When  it  avails 
itself  of  the  privileges  of  doing  business  in  a  state  whose 
laws  authorize  it  to  be  sued  there  by  service  of  process  upon 
an  agent,  its  assent  to  that  mode  of  service  is  implied. 
Accordingly  it  has  been  repeatedly  held  that  a  foreign 
corporation  consents  to  be  amenable  to  suit  by  such  mode 
of  service  as  the  laws  of  the  state  provide  when  it  invokes 
the  comity  of  the  state  for  the  transaction  of  its  affairs. 
(Lafayette  Ins.  Go.  agt.  French,  18  How.,  404 ;  Railroad  Co. 
agt.  Harris,  12  Wall.,  81 ;  exparle  Schollenberger,  96  U.  S., 
369).  It  waives  the  right  to  object  to  the  mode  of  service  of 
process  which  the  state  laws  authorize. 

The  laws  of  this  state  enact  that  a  foreign  corporation  may 
be  served  with  process  within  this  state  by  service  upon  its 
president,  treasurer  or  secretary.  It  is  not  disputed  that  the 
defendant  was  thus  served  in  the  present  suit.  The  authori- 
ties referred  to,  and  many  others  which  it  is  unnecessary  to 
cite,  are  unanimous  to  the  effect  that  the  corporation  is 
"  found  "  in  the  district  where  its  agent  is  served  when  it  does 
business  there,  and  the  state  laws  authorize  such  a  mode  of 
service.  No  question  of  jurisdiction  of  the  person  of  the 
defendant  can  therefore  arise. 

It  may  be  that  the  cause  of  action  is  one  of  which  the  court 
lias  no  jurisdiction,  and  the  suit  will  be  dismissed  for  want  of 
jurisdiction  of  the  subject-matter ;  but  this  does  not  affect 
the  jurisdiction  over  the  person  of  the  defendant,  which  must 
be  acquired  before  the  court  can  determine  whether  or  not 
there  is  any  jurisdiction  of  the  subject-matter.  The  jurisdic- 
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tion  of  this  court  to  hear  the  suit  is  not  derived  from  the 
implied  consent  of  the  defendant  to  be  sued  in  this  court  by 
any  mode  of  service.  It  is  here  because  it  has  been  found 
here,  and  it  was  here  because  it  voluntarily  placed  itself  in  a 
position  when  it  can  be  served  with  process  in  the  manner 
prescribed  by  state  laws. 

Well  considered  authorities  have  favored  the  conclusion 
that  a  commercial  corporation  may  be  constructively  present 
outside  the  state  of  its  origin,  whenever  it  has  property  and 
carries  on  its  operations  by  its  agents,  and  that  service  of  pro- 
cess upon  such  agents  at  such  places  is  good  service  upon  the 
corporation,  even  in  the  absence  of  local  laws  authorizing  such 
mode  of  service  (Monlin  agt.  Ins.  Co.,  1  Dutcher^  57 ;  Busker 
agt.  Commonwealth  Ins.  Co.,  15  S.  &  R.,  176;  Libly 
agt  Hey  dan,  9  39  ;  St.  Louis  Ins.  Co.  agt.  Cohen,  9  Mo., 
422 ;  Hayden  agt.  Androscoggin  Mills,  1  Fed.  Hep.,  93 ; 
Newby  agt.  Van  Oppen,  <&c.,  41  L.  J.,  2  £.,  148  ;  Mach  agt. 
Virginia  Fire  Ins.  Co.,  10  Fed.  Rep.,  696);  but  it  is  not 
necessary  for  present  purposes  to  adopt  this  opinion. 

The  motion  is  denied. 


SUPKEME  COUKT. 
IN  THE  MATTER  OF  OPENING  LEXINGTON  AVENUE. 

Constitutional  lew  —  Roads  and  highways  —  Act  relative  to  establishment, 
laying  out  and  opening  Lexington  avenue  (chap.  469  of  Laws  of  1881),  not 
unconstitutional. 

The  language  of  the  constitution  (sec.  18,  art.  S),  that  the  legislature  shall 
not  pass  "a  private  or  local  bill  *  *  *  laying  out,  opening,  alter- 
ing, working  or  discontinuing  roads,  highways  or  alleys,  or  for  drain- 
ing swamps  or  other  lowlands,"  applies  to  roads  and  highways  a,s  known 
or  designated  under  the  general  highway  system  of  the  state.  It  relates 
to  country  roads  and  highways,  and  not  to  the  streets  and  avenues  of 
cities. 
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Therefore  the  "  act  relative  to  the  establishment,  laying  out  and  opening 
or  extension  of  Lexington  avenue,  from  Ninety-seventh  street  to  Ninety- 
eighth  street,  and  from  Ninety-ninth  street  to  One  Hundred  and 
Second  street,  in  the  city  of  New  York"  (Laws  of  1881,  chap.  469),  is 
not  unconstitutional. 

Special  T-erm,  June,  1882. 

LAWRENCE,  J.  —  In  this  case  the  counsel  to  the  corpora- 
tion, on  the  presentation  of  the  petition  for  the  appointment 
of  commissioners  of  estimate  and  assessment,  pursuant  to  the 
provisions  of  chapter  469  of  the  Laws  of  1881,  being  an  act 
entitled  "An  act  relative  to  the  establishment,  laying  out  and 
opening  or  extension  of  Lexington  avenue,  from  Ninety- 
seventh  street  to  Ninety-eighth  street  and  from  Ninety- 
ninth  to  One  Hundred  and  Second  street,  in  the  city  of  New 
York,"  states  that  as  grave  doubts  exist  as  to  whether  the  act 
in  question  is  constitutional,  he  desires  to  submit  that  point  to 
the  court.  It  is  urged  that  the  act  conflicts  with  section  18, 
article  3  of  the  constitution,  which  provides  that  "  the  legis- 
lature shall  not  pass  a  private  or  local  bill  *  *  *  laying 
out,  opening,  altering,  working  or  discontinuing  roads,  high- 
ways or  alleys,  or  for  draining  swamps  or  other  lowlands," 
and  that  Lexington  avenue  may  be  fairly  classed  as  a  road  or 
highway ;  and  that  as  the  legislature  have  in  the  act  specific- 
ally described  the  limits  and  boundaries  of  the  street,  the  act 
is  subject  to  the  prohibition  contained  in  the  section  of  the 
constitution  referred  to.  After  examining  the  question,  I  am 
of  the  opinion  that  the  objection  is  not  well  taken.  It  is  true 
that  the  streets  and  avenues  of  this  city  are,  in  a  broad  and 
general  sense,  roads  and  highways,  but  I  think  that  the  con- 
text of  the  section  shows  that  it  was  not  intended  to  embrace 
the  streets  of  cities.  The  language  of  the  constitution  is 
that  the  legislature  shall  not  pass  "  a  private  or  local  bill 
*  *  *  laying  out,  opening,  altering,  working  or  discontin- 
uing roads,  highways  or  alleys,  or  for  draining  swamps  or 
other  lowlands."  This  language  seems  to  me  to  naturally 


464  NEW  YORK  PRACTICE  REPORTS. 

Matter  of  Opening  Lexington  Avenue. 

apply  to  roads  and  highways  as  known  or  designated  under 
general  highway  system  of  the  state.  In  other  words,  it 
relates,  I  think,  to  country  roads  and  highways,  and  not  to  the 
streets  and  avenues  of  cities.  The  case  of  The  People  ex  rel. 
Commissioners  agt.  Banks  (67  N.  Y.,  568, 569),  while  not  pre- 
cisely in  point,  seems  to  me  to  present  a  somewhat  analogous 
question  to  that  which  is  involved  in  this  case,  and  I  do  not 
think  that  the  single  expression  which  is  contained  in  judge 
ALLEN'S  opinion,  at  page  575,  in  reference  to  streets  of  a  city, 
should  be  held  by  me  to  control  what  appears  to  be  the  gen- 
eral drift  and  tenor  of  the  decision.  It  will,  I  think,  be  safe 
to  regard  the  remarks  of  the  learned  judge,  on  page  574,  as 
conveying  the  true  import  and  meaning  of  the  construction 
given  by  the  court  of  appeals  to  the  section  of  the  constitu- 
tion under  consideration.  The  learned  judge  there  says: 
"This  provision  was  designed  to  prevent  any  interference 
with  the  general  highway  system  of  the  state,  or  with  the 
keeping  of  the  ordinary  highways  and  public  roads  in  repair 
under  that  system,  and  the  supervision  of  the  officers 
designated,  and  in  the  use  of  the  means  and  the  labor  pro- 
vided by  law.  The  act  under  review  does  not,  in  any  of  its 
provisions,  provide  for  the  altering,  opening  or  working  of  a 
highway,  in  the  sense  which  those  terms  were  used  in 
the  statutes  of  the  state  regulating  highways  and  public  roads, 
or  the  constitutional  provisions  now  invoked."  In  any  event, 
as  it  has  been  frequently  held  that  the  court  at  special  term 
should  not  declare  an  act  of  the  legislature  unconstitutional, 
except  in  an  extremely  clear  case,  and  as  I  do  not  regard  this 
as  such  a  case,  I  deem  it  proper  to  overrule  the  objection  and 
grant  the  order  which  is  prayed  for  in  the  petition. 
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SUPKEME  COUET. 

EDWIN  ISHAM  and  others  agt.  THE  TRUSTEES  OF  THE  FIEST 
PRESBYTERIAN  CHURCH  or  DUNKIRK  and  others. 

Religious  societies —  Trustees  of,  no  power  to  divert  church  property  from  the 
uses  and  purposes  of  the  denominalion  of  Christians  that  obtained  and 
acquired  it. 

Under  the  provisions  of  the  act  of  1813,  the  members  of  a  congregation 
of  a  religious  corporation  were  at  liberty  to  divert  the  church  property 
from  the  dissemination  of  the  views  of  the  persons  acquiring  it  to  that 
of  any  other  view,  whether  religious  or  secular,  which  might  be  sanc- 
tioned or  adopted  by  a  voting  majority  of  the  congregation. 

But  by  the  acts  of  1875  and  1876  (Laws  of  1875,  chapter  79;  Laws  of  1876, 
chapter  176),  the  congregation  as  well  as  the  trustees  of  a  religious 
society  are  deprived  of  the  power  afterwards  to  divert  the  church 
property  from  the  promotion  and  dissemination  of  the  religious  views 
of  the  persons  obtaining  and  acquiring  it,  to  the  promulgation  and 
maintenance  of  any  different  system  of  religious  belief. 

Instead  of  holding  the  property  subject  simply  to  the  disposition  of  the 
voting  majority  of  the  congregation,  the  trustees  were  henceforward 
required  to  hold  and  devote  it  to  the  uses  and  purposes  of  the  denomi- 
nation of  Christians  in  which  the  society  should  be  included,  that 
obtained  and  acquired  it. 

Under  these  acts  they  became  in  fact  as  well  as  in  name  trustees  of  the 
religious  corporation  by  whose  members  they  should  be  elected,  and 
bound  to  hold  the  church  property  according  to  the  discipline,  rules 
and  usages  of  the  denomination,  including  the  corporation  itself. 

When  a  clergyman,  officiating  as  such  in  this  society,  adopted  and 
advocated  religious  views  at  variance  with  the  Presbyterian  articles 
of  belief,  he,  by  force  of  these  provisions  of  the  statutes,  forfeited 
his  right  to  use  this  church  edifice  for  their  dissemination.  The  trus- 
tees, by  the  plain  terms  of  the  acts,  were  deprived  of  the  authority 
to  allow  the  church  property  to  be  afterwards  so  used  by  him,  for  it 
was  made  their  duty  to  hold  it  subject  to  the  rules  and  usages  of  the 
denomination  of  which  this  society  was  a  member,  and  that  precluded 
its  devotion  to  the  inculcation  of  any  system  of  religious  belief  adverse 
to  what  was  adopted  and  maintained  by  the  Presbyterian  denomination. 

The  acts  of  1875,  1876,  in  terms,  secure  the  appropriation  of  such  prop- 
erty for  the  denominational  purposes  for  which  it  has  been  acquired, 
and  they  who,  dissenting  from  that  use  of  the  property,  voluntarily 
leave  the  society  and  enter  into  another  more  consonant  to  their  own 
VOL.  LXIII  59 
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religious  views,  must  consequently  be  regarded  as  abandoning  and 
relinquishing  the  rights  and  privileges  they  would  be  entitled  to  enjoy 
if  such  a  change  had  not  taken  place. 

The  persons  still  adhering  to  the  religious  faith  and  articles  of  belief  of 
their  denomination,  and  who  have. heretofore  been  members  of  the  con- 
gregation, are  entitled  to  be  continued  in  the  use  and  enjoyment  of  this 
church  property. 

Courts  of  equity  have  jurisdiction  over  religious  corporations  so  far  as 
may  be  necessary  to  enforce  the  provisions  of  these  statutes. 

Special  Term,  August,  1882. 

MOTION  for  an  injunction  restraining  the  trustees  from 
closing  the  church  edifice,  and  thereby  preventing  its  use 
by  the  church  session  and  the  congregation. 

Hon.  Sherman  S.  Rogers  and  0.  W.  Johnson,  for  plaintiffs. 
W.  W.  Holdt  and  C.  D.  Murray,  for  defendants. 

DANIELS,  J. —  The  First  Presbyterian  church  of  the  village 
of  Dunkirk  was  incorporated  under  the  laws  providing  for 
the  incorporation  of  religious  societies,  in  the  year  1873.  The 
corporation  was  formed  by  a  Presbyterian  society  previously 
existing,  and  its  object  was  to  own,  preserve  and  perpetuate 
the  use  of  the  property  by  the  society  as  a  Presbyterian 
church.  Its  use  continued  in  that  manner  until  about  the 
year  1880 ;  then  differences  arose  as  to  one  or  more  of  the 
articles  of  faith  of  the  congregation,  that  resulted  in  a  division 
of  the  society  and  the  removal  of  the  person  at  the  time 
employed  and  officiating  as  its  clergyman.  The  removal  was 
made  by  the  presbytery  in  which  the  society  was  included, 
and  the  deposed  clergyman,  together  with  his  adherents,  have 
since  attended  and  conducted  public  worship,  in  accordance 
with  their  views,  in  another  part  of  the  city  of  Dunkirk.  The 
members  of  the  church  and  congregation  who  did  not  agree 
with  the  views  of  the  deposed  clergyman  have,  since  this 
division  in  the  society,  been  deprived  by  the  board  of  trustees 
of  the  use  of  the  church  edifice,  and  the  object  of  the  present 
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motion  is  to  obtain  an  injunction  restraining  the  trustees  from 
closing  the  church  edifice  against  these  persons. 

As  the  act  of  1813  has  been  construed,  the  members  of  the 
congregation  of  a  religious  corporation  were  under  its  pro- 
visions left  at  liberty  to  divert  the  church  property  from  the 
dissemination  of  the  views  of  the  persons  acquiring  it  to  that 
of  any  other  view,  whether  religious  or  secular,  which  might 
be  sanctioned  and  adopted  by  a  voting  majority  of  the  con 
gregation  (Robertson  agt.  Bullions,  1  Kernan,  243 ;  Petty 
agt.  Tooker,  21  N.  Y.,  267 ;  Russell  agt.  Reformed  Church, 
4A  Barb.,  283). 

This  was  an  extreme  construction  of  the  terms  in  which  the 
carefully  guarded  act  of  1813  was  enacted,  and  by  chapter  79 
of  the  Laws  of  1875  the  legislature  undertook  its  correction, 
aiTd  for  that  purpose  provided  and  declared  that  the  trustees 
«f  a  religious  society,  incorporated  under  the  act  of  1813, 
should  administer  its  temporalities  and  hold  its  property  and 
revenues  for  the  benefit  of  the  corporation,  according  to  the 
discipline,  rules  and  usages  of  the  denomination  to  which  the 
corporation  belongs  (Laws  1875,  p.  79,  sec.  4). 

This  enactment  was  preserved  and  in  terms  extended  by 
chapter  176  of  the  Laws  of  1876.  The  plain  purpose  of  these 
acts  was  to  abrogate  the  rule  which  had  grown  out  of  the 
preceding  construction  given  to  the  act  of  1813,  and  to  deprive 
the  congregation  as  well  as  the  trustees  of  the  society  of  the 
power  afterwards  to  divert  the  church  property  from  the  pro- 
motion and  dissemination  of  the  religious  views  of  the  per- 
sons obtaining  and  acquiring  it  to  the  promulgation  and 
maintenance  of  any  different  systems  of  religious  belief. 
Instead  of  holding  the  property  subject,  simply,  to  the  dispo- 
sition of  the  voting  majority  of  the  congregation,  the  trus- 
tees were  henceforward  required  to  hold  and  devote  it  to  the 
uses  and  purposes  of  the  denomination  of  Christians  in  which 
the  society  should  be  included  that  obtained  and  acquired  it. 
Under  these  acts  they  became  in  fact  as  well  as  in  name  trus- 
tees of  the  religious  corporation  by  whose  members  they  should 
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be  elected,  and  bound  to  hold  the  church  property  according 
to  the  discipline,  rules  and  usages  of  the  denomination,  includ- 
ing the  corporation  itself.  These  acts  were  substantially  so 
construed  by  Mr.  justice  BARKER  for  the  purpose  of  sustain- 
ing an  injunction  preventing  the  deposed  clergyman  from 
occupying  this  church  edifice,  and  they  are  acquiesced  in  and 
adopted  as  a  proper  exposition  of  these  enactments. 

These  statutes  do  not  appear  to  be  liable  to  the  objection 
that  tney  may  be  attended  with  the  effect  of  depriving  the 
corporate  owners  of  the  property  without  due  process  of  law. 
That  was  no  part  of  the  scheme  or  purpose  of  these  laws,  and 
their  observance  cannot  be  attended  with  such  a  result. 
Their  objection  and  intention  was,  on  the  contrary,  to  prevent 
the  owners  from  being  so  deprived  of  the  property  which 
they  have  acquired,  and  to  devote  and  confine  it  to  the  pro- 
motion of  the  views  and  purposes  leading  to  its  acquisition. 
It  was  as  manifestly  unjust  to  allow  persons  becoming  mem- 
bers of  a  religious  society,  formed  for  the  purpose  of  incul- 
cating particular  views,  by  their  subsequent  votes,  to  appro- 
priate the  property  they  might  have  done  nothing  to  acquire 
to  the  promotion  of  views  of  an  entirely  different  character 
from  those  entertained  by  the  persons  through .  whose  contri- 
butions the  property  may  have  b,een  obtained.  This  was  a 
practical  abuse  which  the  Laws  of  1875-6  were  designed  in  the 
future  to  prevent,  and  they  are  required  to  be  so  construed  as 
to  carry  that  policy  into  effect. 

When  the  clergyman,  officiating  as  such  in  this  society, 
adopted  and  advocated  religious  views  at  variance  with  the 
Presbyterian  articles  of  belief,  he  by  force  of  these  pro- 
visions of  the  statutes  forfeited  his.  right  to  use  this  church 
edifice  for  their  dissemination.  The  trustees  by  their  plain 
terms  of  the  acts  were  deprived  of  the  authority  to  allow  the 
church  property  to  be  afterwards  so  used  by  him,  for  it  was 
made  their  duty  to  hold  it  subject  to  the  rules  and  usages  of 
the  denomination  of  which  this  society  was  a  member,  and 
that  precluded  its  devotion  to  the  inculcation  of  any  system 
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of  religious  belief  adverse  to  what  was  adopted  and  main- 
tained by  the  Presbyterian  denomination.  This  surely  was 
the  situation  after  the  clergyman  himself  had  been  deposed 
by  the  action  of  the  presbytery  to  which  he,  himself,  was 
amenable,  as  well  for  his  faith  as  his  conduct,  as  long  as  no 
good  reason  appears  for  doubting  the  substantial  regularity 
of  the  proceedings  taken  by  the  presbytery  for  the  purpose. 
After  he  was  deposed  he  certainly  had  no  right  to  occupy  this 
church  property  as  a  clergyman,  and  he  as  well  as  those  enter- 
taining his  views  seem  to  have  acquiesced  in  the  propriety  of 
that  conclusion,  by  holding  the  religious  services  conducted  by 
him  at  another  place.  These  acts  effectually  removed  him 
from  this  society,  and  its  members  who  followed  him  and 
adhered  to  him  in  the  promotion  of  his  change  of  views,  must 
for  like  reason  also  be  regarded  as  having  voluntarily  relin- 
quished their  rights  as  members  of  this  religious  incorpora- 
tion. This  result  is  to  be  deduced  from  the  substance  asd 
effect  of  the  changes  made  in  the  management  of  corporate 
religious  societies  by  the  acts  of  1875-6,  for  they  in  terms 
secure  the  Appropriation  of  such  property  for  the  denomina- 
tional purposes  for  which  it  has  been  acquired,  and  they  who, 
dissenting  from  that  use  of  the  property,  voluntarily  leave 
the  society  and  enter  into  another  more  consonant  to  their  own 
religious  views,  must  consequently  be  regarded  as  abandoning 
and  relinquishing  the  rights  and  privileges  they  would  be 
entitled  to  enjoy  if  such  a  change  had  not  taken  place. 

After  that  the  persons  whom  the  law  will  regard  or  recog- 
nize as  the  society,  and  to  the  inculcation  of  whose  views  the 
corporate  property  is  to  be  devoted,  are  those  who  are  engaged 
in  maintaining  and  promoting  the  views  of  the  denomination 
in  whose  name  and  interests  the  church  property  was  acquired. 
They  remain  the  legally  organized  religious  society  protected 
by  the  law,  and  entitled  to  enjoy  and  occupy  the  property  of 
the  corporation.  For  this  purpose,  under  the  rules  and 
usages  of  the  denomination,  a  majority  of  such  persons  enti- 
tled to  vote  may  by  petition  request  the  session  to  convene 
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them  for  the  transaction  of  any  church  or  secular  business  at 
the  time  requiring  their  attention.  This  right  has  been 
secured  by  section  1  of  chapter  15  of  the  Form  of  Govern- 
ment of  the  Presbyterian  denomination,  and  the  congrega- 
tion so  existing  are  also  entitled  to  meet  together  on  the 
Lord's  day  for  the  purpose  of  prayer,  singing  praises  and 
reading  the  Holy  Scriptures,  together  with  the  works  of 
such  approved  divines  as  the  presbytery  within  whose  bounds 
they  are  may  recommend,  and  they  may  be  able  to  procure. 
This  right  is  secured  to  every  vacant  congregation,  by  which 
phrase  those  undoubtedly  were  intended  to  be  included  as 
might  have  at  the  time  no  clergyman,  and  on  the  occasion  of 
such  meetings  the  elders  or  deacons  of  the  church  are  the  per- 
sons authorized  to  preside  and  select  the  portions  of  scripture 
and  other  books  to  be  read,  and  to  see  that  the  whole  be  con- 
ducted in  a  becoming  and  orderly  manner.  The  directions  and 
instructions  given  for  this  purpose  are  very  clearly  expressed 
by  chapter  21  of  the  Form  of  Government  of  the  church. 
These  therefore  are  purposes  to  which,  under  the  laws  as 
they  now  exist,  it  has  become  the  duty  of  the  trustees  to 
devote  the  property  of  the  society,  and  they  have  no  right 
whatever  to  close  the  church  edifice  to  meetings  of  either  of 
the  descriptions  of  those  sanctioned  and  permitted  by  these  dif- 
ferent provisions,  constituting  a  part  of  the  rules  or  laws  of 
the  church.  To  the  extent  of  using  the  church  property  for 
either  of  the  purposes  already  mentioned,  the  society,  as  it  has 
now  been  left  by  the  deposed  clergyman,  and  those  who  support 
his  views,  cannot  lawfully  be  excluded  from  its  enjoyment. 

By  section  6  of  chapter  79  of  the  Laws  of  1875,  the.  juris- 
diction of  courts  of  equity  was  so  far  extended  over  religious 
corporations  as  that  might  be  necessary  to  enforce  the  recent 
provisions  of  the  legislation  already  mentioned.  The  appli- 
cation now  made  is  consequently  within  the  limits  of  this 
authority,  and  as  the  right  is  found  to  exist,  it  seems  to  follow 
that  the  trustees  must  be  so  far  enjoined  by  the  order  of  the 
court  as  to  prevent  them  from  closing  the  church  edifice  to 
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meetings  proposed  to  be  convened  by  the  session,  upon  the 
petition  of  a  majority  of  the  persons  now  entitled  to  vote  as 
members  of  this  society,  and  still  adhering  to  the  articles  of 
faith  of  the  Presbyterian  church,  and  from  closing  the  church 
edifice  against  the  same  persons  desirous  of  gathering  there 
on  the  Sabbath  day,  in  compliance  with  and  under  the 
authority  of  chapter  21  of  the  Form  of  Government  of  the 
church.  So  far  as  the  person  still  adhering  to  the  religious 
faith  and  articles  of  belief  of  their  denomination,  and  who 
have  heretofore  been  members  of  this  congregation,  are  enti- 
tled to  be  continued  in  the  use  and  enjoyment  of  this  church 
property  ( Watson  agt.  Jones,  13  Wall,  680). 

Which  of  the  views  involved  in  this  controversy  may 
abstractly  appear  to  be  the  most  entitled  to  support,  is  not  a 
question  with  which  a  court  of  justice  has  anything  to  do  in 
an  application  of  this  nature.  Its  power  and  authority  are 
proprietary  in  their  nature.  It  is  simply  required  to  ascer- 
tain what  may  be  the  law  of  the  case,  and  when  that  is  ascer- 
tained to  enforce  it,  irrespective  of  the  religious  views  of 
either  of  the  contestants.  Upon  this  subject  there  appears  to 
be  no  serious  ground  for  doubt,  and  to  the  extent  already 
indicated,  an  injunction  will  be  allowed  restraining  and  con- 
trolling the  conduct  of  these  trustees  in  the  use  of  this  church 
property. 


SUPEEME  COURT. 

SAFFOLD  BERNEY  et  al.  agt.  ANTHONY  J.  DREXEL  et  al. 

Complaint  —  In  action  of  trover  to  recover  damages  for  the  conversion  of  per- 
sonal property,  what  necessary  to  be  averred  —  Sufficiency  of —  No  demand 
for  possession  necessary  and  none  need  be  alleged. 

The  plaintiffs,  who  are  the  widow,  two  sisters  and  nephews  and  nieces  of 
Robert  Berney,  set  up  in  their  complaint  that  the  latter,  being  domiciled 
in  France,  died  in  Paris  in  1874,  leaving  a  will  and  codicil,  which  are 
set  forth,  whereby  it  appears  that  plaintiffs,  other  than  the  widow  of 
the  testator,  are  made  residuary  legatees.  The  complaint  avers  also 
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that  by  the  law  of  Prance  the  personal  property  of  the  testator  vested 
immediately  upon  his  decease  in  the  plaintiffs,  other  than  the  widow 
as  residuary  legatees,  subject  only  to  the  payment  of  a  particular  legacy 
and  the  annuities  given  in  the  will  and  codicil;  that  said  will  and  codicil 
were  admitted  to  probate  in  the  probate  court  of  Montgomery  county, 
Alabama,  to  James  Berney,  brother  of  testator,  by  collusion  between 
said  brother  and  Messier  de  St.  James,  though  the  testator  was  never 
domiciled  in  Alabama  and  had  left  no  property  there,  and  said  probate 
court  did  not  acquire  jurisdiction  of  the  subject-matter;  that  by  power 
of  attorney  to  St.  James  by  James  Berney  $200,000  of  United  States 
bonds  which  stood  in  the  testator's  name  were  converted  into  bonds 
payable  to  bearer,  which  were  sold  to  defendants,  who  converted  such 
bonds  to  their  own  use,  and  that  such  sale  of  bonds  was  not  necessary 
to  carry  out  any  of  the  provisions  of  the  will.  Upon  demurrer  to  the 
complaint : 

Held,  that  the  action  is  simply  in  trover  to  recover  damages  for  the  con 
version  of  personal  property,  and  that  without  considering  the  validity 
of  the  probate  proceeding,  all  the  essential  parts  of  a  declaration  in 
trover  have  been  complied  with  by  defendants;  that  no  demand  for  the 
possession  of  the  bonds  was  necessary,  and  no  demand  need  be  alleged. 

Special  Term,  June,  1882. 

Lord,  Day  dk  Lord,  for  plaintiffs. 

Tracy,  Olmstead  c&  Tracy*  for  defendants. 

MACOMBER,  J.  —  This  is  a  demurrer  by  the  defendants  to 
the  complaint  of  the  plaintiffs.  Three  grounds  of  demurrer 
are  stated,  namely : 

First.  That  the  plaintiffs  have  not  legal  capacity  to  sue. 

Second.  That  there  is  a  defect  of  parties  defendant. 

Third.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  action  is  trover  for  the  conversion  of  bonds  of  the 
United  States  of  the  value  of  $200,000.  In  such  an  action 
the  allegation  of  ownership  of  personal  property  in  the  plain- 
tiffs and  the  conversion  of  it  by  the  defendants,  coupled  with 
actual  damage,  constitute  a  good  cause  of  action.  The  only 
question  I  shall  consider  is  whether  or  not  there  are  allega- 
tions in  the  complaint  which,  separated  from  other  irrelevant 
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allegations,  are  sufficient,  if  undisputed,  to  enable  the  plain- 
tiffs to  recover. 

The  plaintiffs  base  their  recovery  of  damages  for  the  con- 
version of  the  bonds  upon  a  title  derived  from  Robert  Berney, 
who,  being  domiciled  in  France,  died  in  Paris,  November  19, 
1874,  having  theretofore  and  on  November  2, 1864,  at  Croydon, 
in  England,  made  his  last  will  and  testament,  and  subsequently 
and  on  September  25,  1874,  having  made  a  codicil  thereto. 
The  will  and  codicil  are  set  forth  in  the  complaint.  By  the 
sixth,  tenth  and  eleventh  clauses  of  the  will  all  the  estate  of 
the  testator,  after  providing  for  two  annuities,  one  of  $3,000 
to  Eliza  Ozier  aud  another  of  2,000  francs  to  the  Countess  de 
Per  Perregent,  is  given  to  five  trustees  for  the  following 
purposes:  1st.  To  pay  an  annuity  of  30,000  francs  to  his 
widow,  to  be  reduced  to  5,000  in  case  of  her  remarriage. 
2d.  To  apply  any  surplus  income,  after  providing  for  all 
annuities  (after  making  good  any  deficiencies  in  said  annui- 
ties for  previous  years),  to  creating  a  contingent  fund,  to 
be  accumulated  for  twenty -one  years,  the  annual  appropria- 
tion to  such  fund  not,  however,  to  exceed  12,500  francs  per 
annum.  3d.  To  distribute  any  remaining  surplus  among  the 
residuary  legatees  upon  the  death  of  the  widow.  Certain 
legacies  were  by  the  thirteenth  and  fourteenth  clauses  of  the 
will  given  to  two  nephews,  and  then  the  whole  residuary 
estate  was  to  be  distributed  among  the  children  of  the  testa- 
tor's brother,  James  Berney,  and  his  two  sisters,  Philippa 
Seibels  and  Sophia  Hallenguist,  who  should  be  living  at  the 
testator's  death,  to  be  paid  to  them  personally,  if  of  twenty- 
five  years  of  age,  otherwise  to  their  parents  or  guardians. 
The  codicil  made  some  changes  in  the  provisions  of  the  will. 
Different  trustees  were  appointed  and  two  legacies  were  given, 
one  of  $50,000  to  his  brother,  James  Berney,  and  another  of 
$20,000  to  his  sister,  Philippa  Seibels. 

The  plaintiffs  are  the  widow  of  the  testator  and  all  the 
children  of  James  Berney,  Philippa  Siebels  and  Sophia  Hal- 
lenguist, who  were  living  at  the  time  of  the  testator's  decease, 
VOL.  LXIII  60 
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except  two  children  of  James  Berney  (John  and  James),  who 
have  since  died  intestate  and  without  issue.  The  complaint 
also  shows  that  all  of  the  plaintiffs  are  twenty-five  years  of 
age.  The  complaint  avers,  further,  that  by  the  law  of  France 
all  the  personal  property  of  the  testator  vested  immediately 
upon  his  decease  in  the  plaintiffs,  other  than  Louisa  Berney, 
his  widow,  together  with  the  said  John  Berney  and  James 
Berney,  two  deceased  children  of  James  Berney,  as  residuary 
legatees,  subject  only  to  the  payment  of  a  particular  legacy 
and  the  annuities  given  in  the  will  and  codicil. 

It  is  also  alleged  that  the  shares  of  the  said  John  Berney 
and  James  Berney,  Jr.,  vested  immediately  upon  their  decease 
in  their  surviving  brothers  and  sisters,  who  are  plaintiffs. 

The  will  and  codicil  were  admitted  to  probate  in  the  pro- 
bate court  of  Montgomery  county,  state  of  Alabama,  and 
letters  testamentary  were  issued  thereon  to  the  said  James 
Berney,  and  it  is  alleged  that  this  was  done  by  collusion 
between  Messier  de  St.  James  and  James  Berney ;  that  the 
testator  had  never  been  domiciled  in  Alabama  and  had  left  no 
property  there,  and  that  the  court  of  probate  of  Montgomery 
county  did  not  acquire  jurisdiction  of  the  subject-matter. 

It  further  appears  that  James  Berney,  acting  under  such 
illegal  letters  testamentary,  gave  a  power  of  attorney  to  Mes- 
sier de  St.  James,  authorizing  him  to  "sell  any  property 
belonging  to  the  estate ;"  that  Messier  de  St.  James  in  turn 
authorized  Cazade,  Crooks  &  Reynand,  of  the  city  of  New 
York,  to  convert  certain  United  States  bonds,  amounting,  at 
par,  to  $200,000,  which  stood  in  the  testator's  name,  into 
bonds  payable  to  bearer,  and  that  the  said  firm  thereupon  sold 
and  delivered  them  to  the  defendants,  and  that  the  defend- 
ants have  converted  such  bonds  to  their  own  use. 

It  further  appears  by  the  complaint  that  all  the  particular 
legacies  have  been  paid,  and  that  such  sale  of  bonds  was  not 
necessary  to  carry  out  any  of  the  provisions  of  the  will,  and 
that  the  sale  to  the  defendants  was  without  the  knowledge  or 
consent  of  the  widow;  contrary  to  the  ninth  clause  of  the 
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will,  which  forbade  the  trustees  to  vary  any  of  the  invest- 
ments left  by  the  testator. 

From  all  of  these  facts,  so  specifically  alleged,  together  with 
the  exhibits  which  are  attached  to  and  made  a  part  of  the 
complaint,  it  is  apparent,  as  has  already  been  stated,  that  the 
action  is  simply  in  trover  to  recover  damages  for  the  conver- 
sion of  personal  property.  All  other  allegations  are  matters 
of  evidence,  except  those  which  are  irrelevant.  The  analysis 
of  the  complaint,  though  disclosing  much  that  could  properly 
be  omitted  in  a  common-law  action,  shows  that  all  the  essen- 
tial parts  of  a  declaration  in  trover  have  been  complied  with 
by  the  plaintiffs.  There  is  the  distinct  allegation  that,  by  the 
French  law,  "  the  title  to  all  the  personal  property  of  which 
the  testator  was  possessed  at  the  time  of  his  decease,  vested 
immediately  thereafter  in  the  plaintiff,"  and  in  those  to  whose 
rights  the  plaintiffs  have  succeeded.  This  is  not  an  allegation 
of  law ;  it  is  an  allegation  of  fact.  It  is  an  issue  of  fact  ten- 
dered by  the  plaintiffs  to  the  defendants,  and  the  truth  of  it 
is  admitted  by  the  defendants  in  their  demurrer.  A  general 
averment  of  ownership  in  the  complaint  is  sufficient  (Heine 
agt.  Anderson,  2  Duer,  318). 

The  further  objection  is  made  by  the  defendant's  counsel 
that  no  demand  has  been  made  upon  the  defendants  for  the 
possession  of  the  bonds.  No  demand,  in  my  judgment,  need 
be  alleged  where  there  is  an  allegation  of  an  actual  conversion 
of  personal  property.  A  demand  and  a  refusal  may  be  proper 
evidence  of  a  conversion  in  a  case  where  the  original  posses- 
sion of  the  defendants  was  lawful ;  but  where  the  original 
possession  was  unlawful,  the  original  taking  constitutes  a  con- 
version, and  no  demand  is  necessary.  The  allegation  "  con- 
verted to  their  own  use,"  would,  as  it  seems  to  rne,  be  proper 
and  suitable  alike  in  the  case  of  an  original  wrongful  taking 
and  in  a  case  of  wrongful  withholding  of  personal  property 
(Pease  agt.  Smith,  61  N.  Y.,  477 ;  Cormier  agt.  Batty,  9  J. 
&  S.,  70 ;  Farmers  and  Traders'  Bank  agt.  Farmers  and 
Mechanics'  Bank,  60  N.  Y.,  40). 
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This  view  of  the  case  renders  it  quite  unnecessary  for  the 
court  to  consider  the  question  so  elaborately  and  learnedly 
argued  by  the  counsel  for  the  respective  parties  touching  the 
validity  of  the  letters  testamentary  issued  by  the  probate  court 
of  Montgomery  county,  Alabama,  or  the  authority  of  the 
executor  there  appointed  to  execute  the  power  of  attorney  to 
others  to  sell  the  estate  of  the  testator  in  the  manner  set  forth 
in  the  complaint. 

Judgment  must  be  ordered  for  the  plaintiffs  upon  demurrer, 
under  the  terms  mentioned  in  my  decision. 


SUPEEME  COURT. 

THE   NORTH   HIVER  BANK  in  the  city  of  New  York  agt. 
WILLIAM  F.  SCHUMANN  and  CHARLES  T.  BROWN. 

Assignment — What  acts  do  not  show  a  fraudulent  intention,  or  void  the 

instrument. 

Where,  in  a  suit  brought  to  set  aside  a  general  assignment  for  fraud,  it 
appeared  that  the  assignor,  at  the  request  of  the  assignee,  promised  in 
advance  to  render  services  which  might  be  needed : 

Held,  that  this  did  not  show  a  fraudulent  intention ;  nor  should  the  fact 
that  the  assignor,  previous  to  the  assignment,  stated  to  the  assignee  that 
lie  expected  or  had  reason  to  believe,  that  the  assignment  would  prove 
temporary  only,  void  the  instrument  where  there  is  nothing  in  it  showing 
that  it  was  executed  for  any  purpose  other  than  that  which  is  lawful. 

Though  the  goods  of  the  assignor  may  have  been  sold  at  auction,  the 
fact  that  they  were  sold  at  private  sale  and  it  took  two  months  to  dis- 
pose of  them,  did  not  invalidate  the  assignment. 

Though  such  transfers,  with  preferences,  do  more  or  less  hinder  and 
delay  creditors,  yet,  as  long  as  the  disposition  is  itself  legal  in  form,  it 
cannot  be  voided  unless  actual  fraud  be  present,  and  such  fraud  must 
be  proved;  but  it  is  not  established  by  acts  consistent  with  honesty. 

Special  Term,  August,  1882. 

Nelson  Sm/ith,  for  plaintiff. 

John  A.  Mopes  and  A.  L.  Sanger,  for  defendants. 
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YAN  YORST,  J.  — •  After  a  careful  examination  of  the  evi- 
dence in  this  case,  I  have  reached  the  conclusion  that  I  would 
not  be  justified  in  setting  aside  the  assignment  of  his  prop- 
erty made  by  the  defendant  Schumann  to  Brown. 

There  are  some  facts  and  circumstances  which  the  evidence 
discloses  which  may  well  be  regarded  as  suspicious,  but  I  do 
not  think  that  they  necessarily  establish  fraud  in  the  making 
of  the  assignment.  It  is  quite  true  that  before  Brown  would 
agree  to  take  the  assignment,  or  assume  the  execution  of  the 
trust,  he  required  an  assurance  from  the  assignor  that  he 
would  personally  aid  him  in  closing  the  same,  at  least  that  he 
would  give  his  attention  to  the  care  and  sale  of  the  goods. 
For  such  service,  if  rendered,  he  would  justly  be  entitled  to 
some  compensation.  It  is  quite  likely  that  Schumann  readily 
gave  such  assurance.  JETe  certainly  had  an  interest  that  the 
trust  should  be  well  and  carefully  managed.  The  fact  is  that 
the  assignor  did  aid,  after  the  assignment,  in  disposing  of  the 
merchandise  by  sale,  but  whatever  he  did  was  under  the 
assignee.  But  the  facts  hardly  come  up  to  the  case  of  a  condi- 
tion imposed  by  the  assignor  —  that  he  should,  in  all  events, 
be  retained  by  the  assignee  in  disposing  of  the  property  and 
be  paid  for  his  services  out  of  the  proceeds  of  the  assigned 
estate.  The  suggestion  came  not  from  the  assignor,  but  from 
the  assignee. 

The  fact  is  conspicuous  that  Brown  hesitated  about  accept- 
ing the  assignment.  It  is  evident  that  he  did  not  want  the 
trust,  and  only  agreed  to  take  it  after  the  promise  of  the 
assignor  of  aid  in  the  direction  named.  The  assignee  must 
have  servants  and  agents  in  disposing  of  the  property,  and  why 
should  the  assignor,  if  competent  and  honest,  be  excluded  ? 
And  as  there  cannot  necessarily  be  anything  fraudulent  in  the 
fact  that  an  assignor  familiar  with  the  merchandise  and  its 
value  is  employed  by  the  assignee  in  both  taking  care  of  and 
selling  the  property  under  him,  so  I  cannot  think  that  a  frau- 
dulent intention  is  shown  where  the  fact  appears  that  the 
assignor,  at  the  request  of  the  assignee,  promised  in  advance 
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to  render  a  service  which  might  be  needed.     Intention  gives 
character  to  acts. 

It  would  be  manifestly  different,  and  might  well  give  rise 
to  an  implication  of  fraudulent  motive,  if  terms  of  the  nature 
of  those  under  consideration  were  dictated,  by  a  person  pro- 
posing to  make  an  assignment,  as  a  condition  of  the  transfer, 
or  if  it  could  be  clearly  seen  that  such  was  the  purpose  of  the 
assignment.  But  where  acts  and  suggestions  may  be  attri- 
buted to  good  and  honest  motives,  we  are  not  called  upon  to 
characterize  them  as  the  outcome  of  an  absolutely  fraudulent 
intent. 

Nor  should  the  fact  that  the  assignor,  previous  to  the 
assignment,  stated  to  the  assignee  that  he  expected,  or  had 
reason  to  believe,  that  the  assignment  would  prove  temporary 
only,  avoid  the  instrument.  In  this  instance  hope  was  evi- 
dently father  to  the  thought,  and  its  expression  in  words. 
The  assignor  had  been  suddenly,  and  without  expectation, 
embarrassed  by  the  failure  of  a  person  whose  notes  he  had 
indorsed  to  a  large  amount.  When  the  idea  was  first  sug- 
gested to  him  that  he  would  be  compelled  to  make  an  assign- 
ment and  his  business  be  destroyed,  he  supposed  that  the 
notes  would  be  provided  for  by  or  out  of  the  property  of  the 
person  for  whose  accommodation  he  had  made  the  indorse- 
ments, and  that  he  might  in  the  end,  without  further  sacri 
fice,  be  restored  to  his  property  by  an  arrangement  with  the 
creditors  whose  claims  had  arisen  in  the  prosecution  of  his 
own  business.  But  in  that  hope  he  was  disappointed.  And  ' 
when  the  assignment  came  to  be  made,  in  so  far  at  least  as  the 
assignor  and  the  deed  itself  is  concerned,  it  was  wholly  uncon- 
ditional, and  the  transfer  for  the  purposes  of  the  trust  was 
complete,  and  in  so  far  as  I  can  discover  and  believe,  it  was 
honest,  and  not  designed  to  defraud  the  creditors. 

Although  the  assignee  had  exacted  from  the  assignor  a 
promise  to  serve  him,  he  was  not  bound  at  all  events  to 
employ  him.  If  he  could  get  along  without  his  services  he 
could  dispense  with  them.  If  it  could  be  seen  from  the  evi- 
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dence  that  it  was  a  direct  object  of  the  assignment  to  hinder 
and  delay  creditors,  or  to  coerce  them  to  a  compromise  of 
their  claims,  the  plaintiffs  case  would  be  clear  enough.  But 
there  is  nothing  in  the  assignment  which  shows  that  it  was 
intended  to  be  temporary  only,  or  that  it  was  executed  for  any 
purpose  other  than  that  which  is  lawful. 

The  fact  that  a  man  may  honestly  believe  that  an  adjust- 
ment of  his  affairs  may  yet  be  reached  which  would  prevent 
a  further  sacrifice  of  his  property  should  not  invalidate  an 
assignment  made  by  him  for  the  benefit  of  his  creditors, 
unless  such  belief  in  the  end  finds  formal  expression  in  the 
language  of  the  deed,  or  in  a  contemporaneous  agreement 
between  him  and  his  assignee,  which  would  hamper  him  in 
an  expeditious  closing  of  the  trust  according  to  its  terms. 

From  the  evidence,  I  have  no  doubt  that  the  assignee  took 
possession  in  good  faith.  It  is  not  correct  to  say  that  the 
assignor  was  in  possession  after  the  assignment,  either  solely 
or  in  connection  with  the  assignee  or  others.  As  the  legal 
title  was  in  the  assignee,  so  was  the  full  possession.  Schumann 
and  the  other  employees  were  under  the  assignee  Brown. 
The  persons  appointed  by  the  assignee,  as  well  the  former 
bookkeeper  as  the  assignor  himself,  to  care  for  and  sell  the 
merchandise,  as  the  evidence  discloses,  met  their  duties  pru- 
dently. The  instructions  which  the  assignee  gave  them  were 
explicit  and  business-like.  An  inventory  was  directed  to  be 
at  once  taken,  and  that  was  done,  and  the  property  appears  to 
have  been  well  sold.  The  assignee  certainly  gave  a  degree 
of  personal  attention  to  the  matter.  I  cannot  say  that  it  was 
insufficient.  He  was  himself  a  business  man,  and  the  nature 
of  the  trust  was  not  such  as  to  call  for  his  constant  presence. 
The  presumption  arising  from  the  facts  is,  that  he  gave  all  the 
care  needed,  and  I  find  nothing  to  impeach  his  honesty  or 
good  faith  in  the  management  of  the  trust. 

There  was  no  reservation  of  property  to  the  assignor,  and 
there  was  neither  negligence  nor  want  of  care  or  knowledge 
in  the  way  the  merchandise  was  sold.  The  prices  realized 
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were  fair,  and  the  proceeds  of  the  sale,  in  so  far  as  they  have 
been  applied,  went  in  the  direction  and  to  the  purposes 
declared  in  the  assignment. 

It  is  not  an  accurate  statement  to  say  that  the  business  was 
carried  on  after  the  assignment  the  same  as  before.  Business, 
in  the.  ordinary  sense  of  the  word,  was  not  carried  on  at  all. 
What  was  done  was  to  sell  the  merchandise  in  closing  up  the 
trust.  The  stock  was  not  replenished.  It  is  true  that  the 
goods  might  have  been  sold  at  auction ;  but  the  assignee  was 
certainly  vested  with  a  discretion  as  to  the  manner  of  sale. 
It  took  about  two  months  to  dispose  of  the  goods. 

I  cannot  find  that  the  expenses  of  the  trust  were  unusual, 
and  up  to  the  present  time  the  assignee  has  clearly  received 
nothing  for  himself,  and,  as  I  understand  his  evidence,  he  has 
not  demanded  anything. 

Whilst  equity  favors  equality,  yet  the  law  tolerates  pre- 
ferential assignments,  and  the  one  under  consideration  is  an 
instrument  of  that  nature.  Such  transfers  always  bring  dis- 
appointment to  creditors  who  are  not  included  in  the  favored 
class.  Such  assignments  have  given  occasion  to  much  criti- 
cism and  litigation.  They  have  been  closely  watched  by 
creditors  and  scrutinized  by  the  courts,  and  whenever  there  has 
been  found  fraud  in  their  execution  they  have  been  rejected. 

In  this  instance  the  assignor  was  moved,  without  doubt,  to 
act  promptly,  in  the  apprehension  that  his  property  might  be 
suddenly  seized  upon  process  at  the  suit  of  those  who  held  the 
paper  which  he  had  indorsed.  Such  vigilant  action  by  the 
creditors  would  have  exhausted  all  the  debtor's  property,  to 
the  exclusion  of  his  own  business  creditors.  The  assignor 
was  a  non-resident  of  this  state,  although  he  transacted  busi- 
ness in  the  city  of  New  York. 

The  learned  counsel  who  conducts  this  litigation  for  the 
plaintiff,  before  the  transfer  which  is  the  subject  of  this  liti- 
gation, himself  advised  the  defendant  Schumann  that  it  would 
be  prudent  for  him  to  make  an  assignment  of  his  property  in 
view  of  his  then  embarrassment. 
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Assignments  are  not  commonly  made  unless  the  parties  are 
in  apprehension  of  hostile  proceedings  at  the  instance  of 
others  which  would  interfere  with  such  disposition  of  their 
property  lawfully  to  be  made  as  they  would  prefer  ;  and  such 
transfers  do  more  or  less  hinder  and  delay  creditors.  But  as 
long  as  the  disposition  made  is  itself  legal  in  form  it  cannot 
be  avoided  unless  actual  fraud  be  present.  And  such  fraud 
must  be  proved  ;  but  it  is  not  established  by  acts  consistent 
with  honesty. 

My  attention  has  been  called  by  the  plaintiff's  counsel  to 
other  matters,  which  are  claimed  by  him  to  be  evidence  of 
fraud,  but  I  do  not  so  regard  them,  as  they  are  not  incon- 
sistent with  an  honest  intention. 

I  can  find  no  sufficient  cause  in  law  or  fact  to  impeach  this 
transfer,  and  the  plaintiff's  complaint  is  dismissed,  with  costs. 


K  Y.  COMMON  PLEAS. 
RAYMOND  L.  DONNELLY  agt.  KATIE  E.  DONNELLY. 

Divorce  —  Evidence  in  action  for,  upon  ground  of  adultery  —  When  presump- 
tion of  innocence  should  prevail  —  When  counsel  fee  sJwuld  be  allowed. 

Evidence  in  actions  for  divorce  upon  the  ground  of  adultery  should  be 
closely  scrutinized,  and,  unless  clearly  convincing  and  pointed,  the  pre- 
sumption of  innocence  should  prevail.  In  such  actions  the  defendant 
is  at  the  mercy  of  a  witness. 

Counsel  fee  should  be  allowed  where  the  wife  has  succeeded  before  the 
referee,  in  case  the  husband  desires  to  further  prosecute. 

Special  2'erm,  August,  1882. 

THE  defendant  obtained  a  report  in  her  favor  from  the 
referee  dismissing  the  plaintiff's  complaint  with  costs  on  the 
merits,  and  he  moved  to  set  aside  and  vacate  the  report,  and 
for  a  new  trial,  upon  the  ground  that  the  referee  was  not  a 
proper  person  to  try  such  a  case,  he  having  expressed  himself 
VOL.  LXIII  61 
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against  actions  of  this  character,  and  also  upon  the  ground 
that  the  evidence  before  the  referee  was  sufficient,  and  that 
he  should  have  reported  in  favor  of  the  plaintiff.  The 
defendant  in  resisting  the  motion  moved  the  court  for  a 
further  counsel  fee. 

Rufus  F.  Andrews,  lor  plaintiff,  in  support  of  the  motion. 

J.  C.  Julius  Langbein,  for  defendant,  in  opposition  thereto 
and  in  support  of  the  motion  for  a  further  counsel  fee,  made 
and  argued  the  following  points :  1.  In  England  as  well  as 
in  this  country,  the  charge  of  adultery  is,  in  effect,  a  criminal 
charge,  and,  therefore,  if  there  be  any  reasonable  doubt  the 
accused  party  is  entitled  to  it  (Dillon  agt.  Dillon,  3  Curtis'1 
English  Ecclesiastical  Reports,  377,  391 ;  Pollock  agt.  Pol- 
lock, 71  N.  Y.,  142).  2.  The  presumption  of  innocence  is 
almost  as  strong  in  respect  to  alleged  acts  of  immorality,  as  in 
respect  to  the  commission  of  a  crime.  The  prisoner  should 
always  have  the  benefit  of  the  doubt  (Starr  agt.  Peck,  1 
IlilVs  R.,  270).  3.  If  the  plaintiff  has  money  to  prosecute 
his  action,  he  ought  to  have  money  to  pay  the  defendant's 
counsel. 

YAN  BRUNT,  J. —  I  can  find  in  the  papers  submitted  upon 
this  motion  no  reason  for  the  setting  aside  of  the  referee's 
report,  or  the  granting  a  new  trial  in  this  action. 

The  allegations  of  the  plaintiff  in  respect  to  the  conduct  of 
the  referee  are,  in  my  judgment,  entirely  unsupported  by  any 
proof,  and  are  of  such  a  character  which  should  be  supported 
by  clear  proof  before  they  could  possibly  be  received  by  the 
court,  because,  if  true,  the  referee  has  voluntarily  stated  to  the 
plaintiff,  whom  he  knew  to  be  bitterly  disappointed  by  the 
decision  that  he  had  made,  that  he  was  an  improper  person  to 
try  the  issues  involved,  and  that  he  had  knowingly  sworn 
falsely  when  he  took  the  oath  as  referee.  The  referee  in  this 
case,  it  does  not  seem  to  me,  can  have  been  quite  such  an  idiot 
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as  such  conduct  would  proclaim  him  to  be.     The  plaintiff 
asks  the  court  to  believe  that  although  the  referee  had  confessed 
to  him  his  prejudice  in  actions  of  this  description,  which  made 
him  an  improper  person  to  try  the  issue  involved  in  this  case 
he  moved  to  have  the  case  sent  back  for  a  rehearing  before  the 
referee,  never  in  any  manner  intimating  that  he  knew  that 
the  referee  was  prejudiced  against  his  case.     Such  conduct 
upon  the  part  of   the  plaintiff  would   be  incredible.     The 
plaintiff  in  this  action  is  thoroughly  pervaded  with  the  idea 
of  the  guilt  of  his  wife,  and  he  cannot  possibly,  prejudiced  as 
he  is,  conceive  how  any  person  hesitates  to  receive  as  truth 
the  claim  which  he  advances,  no  matter  what  evidence  there 
may  be  to  rebut  and  what  presumptions  the  evidence  of  the 
plaintiff  fails  to  overcome.     He  is  contented  with  what  is 
done  until  an  adverse  decision  comes,  and  then  neither  his 
counsel  have  done  their  duty  nor  has  the  referee  done  his ; 
the  referee  [has  not  taken  down  all  the  testimony,  and  his 
counsel  has  not  sufficiently  summed  up  the  case  before  the 
referee ;  and,  as  has  been  already  stated,  notwithstanding  the 
plaintiff  knew  of  the  prejudice  of  the  referee,  he,  of  his  own 
motion,  has  the  case  sent  back  to  him  for  a  rehearino-.     This 
fact  of  itself  shows  conclusively  that  the  plaintiff  did  not 
then   think  that  the  referee's  prejudices  unfitted  him  for 
his  office.     The  language  used  by  the  referee  has  undoubt- 
edly been  perverted  by  the  plaintiff,  not  necessarily  will- 
fully  or  perhaps  knowingly,   but   sincerely  believing  that 
he  was  right,  believing  that  the  referee  was  persistently 
wrong  in  his  conclusions,  he  has  brooded  over  the  conversa- 
tion with  the  referee  until  the  whole  matter  has  become  per- 
verted in  his  mind.     I  have  examined  the  evidence  taken 
before  the  referee  and  the  brief  of  the  counsel  for  the  plain- 
tiff, and  I  can  come  to  no  other  conclusion  than  that  no 
defendant  should  be  convicted  of  adultery  upon  such  evi- 
dence.    Every  presumption   is  in  favor  of  the  defendant. 
No  matter  how  easily  a  defendant  could  explain  or  refute 
circumstances  claimed  as  suspicious  or  proving  guilt,  his  or 
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her  month  is  closed  by  the  law,  for,  what  reason  I  cannot 
imagine,  since  even  a  defendant  in  a  criminal  case  is  allowed 
to  go  upon  the  stand  to  testify.  For  this  reason  evidence  in 
cases  of  this  kind  should  be  closely  scrutinized,  and  unless 
clearly  convincing  and  pointed,  the  presumption  of  innocence 
should  prevail.  A  defendant  in  a  divorce  case  is  at  the  mercy 
of  any  witness,  and  I  should  be  loath  to  find  any  woman  guilty 
upon  the  evidence  of  any  one  witness  testifying  to  an  act  from 
which  adultery  is  to  be  inferred,  uncorroborated  by  any  evi- 
dence of  the  slightest  improper  conduct  either  before  or  after 
the  one  act  attempted  to  be  proved.  I  speak  of  the  evi- 
dence of  one  witness  because,  in  this  case,  I  do  not  think  that 
the  identification  of  the  defendant  by  the  witnesses,  Stratton, 
is  to  be  relied  upon. 

The  motion  for  additional  counsel  fee  should  be  granted. 

If  the  plaintiff  has  money  enough  to  prosecute  this  action, 
he  ought  to  be  able  to  find  money  to  pay  the  counsel  for  the 
defendant,  she  having  succeeded  upon  the  trial  of  this  action. 

An  additional  counsel  fee  of  seventy-five  dollars  seems  to 
me  to.be  very  reasonable  under  the  circumstances,  and  the 
motion,  is.  granted  to  that  extent. 


SUPKEME  COURT. 

CHARLES  T.  FLYMJPTON:  and  GEORGE  A.  SAWYER  agt.  JOHN 

BIGELOW. 

Attachment —  What  interest  in,  corporation  may  be  levied  upon  —  How  and 
in  what  manner  levied —  Code  of  Civil  Procedure,  section  647. 

The  rights  or  shares  of  stock  in  an  association  or  corporation  which 
section  647  of  the  Code  of  Civil  Procedure  provides  can  be  levied  upon, 
are  such  rights  or  shares  as  are  within  the  county  or  jurisdiction  of  the 
court;  and  a  warrant  of  attachment  served  upon  an  officer  of  a  foreign 
corporation  at  an  office  kept  by  it  for  the  sale  of -goods  in  the  city  of 
New  York,  the  sheriff  giving  the  company  notice  that  he  attached  a 
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non-resident  defendant's  shares  of  stock  in  the  company,  does  not  con- 
stitute a  levy  upon  the  property  of  the  defendant  when  none  of  the 
defendant's  shares  of  stock  in  the  corporation  are,  or  have  been  at  any 
time,  in  the  state  of  New  York. 

Special  Term,  October,  1882. 

MOTION  to  set  aside  levy  under  an  attachment. 

Bettens  <&  Lillienthal  for  plaintiffs. 

Sterne  &  Thompson  appearing  specially  for  defendants. 

HAIGHT,  J.  —  It  appears  from  the  papers  read  upon  this 
motion  that  the  plaintiffs  and  defendant  are  all  non-residents  of 
this  state ;  that  the  plaintiffs  procured  a  warrant  of  attachment 
to  be  issued  herein,  and  the  sheriff  has  served  the  same  upon  an 
officer  of  the  Hat  Sweat  Manufacturing  Company,  at  an 
office  kept  by  it  for  the  sale  of  goods  in  the  city  of  New 
York,  the  sheriff  giving  the  company  notice  that  he  attached 
the  defendant's  shares  of  stock  in  the  company,  and  required 
the  secretary  to  furnish  him  with  a  certificate  of  the  number 
of  sliares  of  stock  held  by  the  defendant.  The  Hat  Sweat 
Manufacturing  Company  is  a  foreign  corporation,  organized 
under  the  laws  of  Pennsylvania,  and  having  its  principal 
office  and  manufactory  in  the  city  of  Philadelphia,  and  keeps 
an  office  in  the  city  of  New  York  for  the  sale  of  its  goods  in 
that  city.  None  of  the  defendant's  shares  of  stock  in  the 
corporation  are  or  have  been  at  any  time  in  the  State  of  New 
York. 

This  action  is  brought  upon  seven  promissory  notes  aggre- 
gating the  sum  of  $18,014.47.  It  is  for  money  demand ;  the 
service  of  the  summons  can  only  be  made  by  publication  or 
service  without  the  state.  J  urisdiction  can  only  be  acquired 
by  the  levying  of  an  attachment  upon  the  property  of  the 
defendant  within  the  state  (Code,  sees.  1216,  1217,  635,  707). 
The  question,  therefore,  presented  by  this  motion  is  whether 
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or  not  the  sheriff  has  levied  upon  the  property  of  the  defend- 
ant. The  levy  was  made  under  section  64:7  of  the  Code, 
which  reads  as  follows :  "  The  rights  or  shares  which  the 
defendant  has  in  the  stock  of  an  association  or  corporation, 
together  with  the  interest  and  profits  thereon,  may  be  levied 
upon,  and  the  sheriff's  certificate  of  sale  thereof  entitles  the 
purchaser  to  the  same  rights  and  privileges  with  respect 
thereto,  which  the  defendant  had  when  they  were  attached." 
It  is  contended  on  the  part  of  the  defendant  that  this  sec- 
tion has  reference  only  to  domestic  associations  and  corpora- 
tions ;  that  the  property  levied  upon  must  be  within  the 
jurisdiction  of  the  court,  and  that  the  stock  of  a  foreign  cor- 
poration is  not  within  the  jurisdiction  of  the  court  unless  the 
certificates  issued  by  the  corporation  to  the  individual  owning 
the  stock  are  in  fact  within  the  state.  Section  644  of  the 
Code  provides  that  the  sheriff  must  execute  the  warrant,  &c., 
by  levying  upon  so  much  of  the  personal  and  real  property 
of  the  defendant  within  his  county  as  will  satisfy  the  plain- 
tiff's demand,"  &c.  Section  646  provides  that  a  warrant  of 
attachment  against  a  foreign  corporation  may  be  levied  by 
the  sheriff  upon  a  sum  unpaid  upon  the  subscription  to  the 
capital  stock  of  the  corporation  made  by  a  person  within  the 
county,  or  upon  one  or  more  shares  of  stock  therein  held  by 
such  person  or  transferred  by  him  for  the  purpose  of  avoid- 
ing the  payment  thereof.  Section  648  provides  that  an 
attachment  may  be  levied  upon  an  execution  arising  upon  a 
contract,  including  a  bond,  promissory  note  or  other  instru- 
ment for  the  payment  of  money  only,  <fcc.,  which  belongs  to 
the  defendant  and  is  found  within  the  county.  It  will  be 
observed  from  these  various  sections  that  in  each  instance 
where  levy  is  made,  it  must  be  upon  property  within  the 
county,  &c.  The  various  provisions  of  the  Code  must  be 
considered  together  in  construing  any  particular  section 
thereof.  The  section  under  consideration,  together  with  the 
sections  referred  to,  are  the  ones  providing  the  cases  in  which 
attachments  may  issue  and  levies  be  made  thereon.  In  con- 
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sidering  this  section  with  those  that  precede  and  follow  it,  it 
appears  to  me  that  the  evident  intent  of  the  legislature  was 
that  the  rights  or  shares  of  stock  in  the  association  or  corpo- 
ration which  it  provided  could  be  levied  upon  were  such 
rights  or  shares  as  were  within  the  county  or  jurisdiction  of 
the  court.  The  certificate  of  stock  issued  by  the  corporation 
to  the  defendant  is  not  or  has  not  been  within  the  state ; 
neither  is  the  stock  of  the  Hat  Sweat  Manufacturing  Com- 
pany within  the  state.  It  is  a  foreign  corporation,  doing 
business  under  another  jurisdiction,  subject  to  other  laws  and 
the  judgments  and  decrees  of  other  courts. 

I  have  been  unable  to  find  any  reported  cases  in  this  state 
precisely  in  point,  but  the  tendency  of  the  authorities  is  in 
accord  with  the  construction  here  given  (Bates  agt.  New 
Orleans,  J.  and  G.  N.  R.  R.,  4  Abb.  Fr.,  72 ;  Willett  agt. 
Equitable  Ins.  Co.,  10  id.,  193  ;  Smith  agt.  American  Coal 
Co.,  7  Lans.,  317  ;  Drake  on  Attachments,  sees.  471,  474). 

It  is  claimed  on  the  part  of  the  plaintiffs  that  the  order  to 
show  cause  granted  herein  does  not  specify  any  irregularity. 
I  understand  the  motion  to  be  based  upon  the  merits  and  not 
upon  an  irregularity. 

It  is  contended  further  that  some  of  the  moving  affidavits 
were  verified  before  a  commissioner  of  the  state,  and  that 
such  verification  is  not.  certified  by  the  secretary  of  state,  &c. 
The  certificate  of  the  secretary  of  state  I  understand  to  have 
been  waived.  If  not  waived,  the  plaintiffs  should  have 
objected  to  the  reading  of  the  affidavits  upon  the  motion. 
Not  having  so  objected,  he  must  now  be  deemed  to  have 
waived  the  same. 

Motion  to  discharge  the  levy  should  be  granted,  with  ten 
dollars  costs. 
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N.  Y.  COMMON  PLEAS. 
EMANUEL  LAUFEKTY  agt.  THOMAS  WHEELER  et  aL 

Trade-mark  —  Law  of — The  use  of  the  words  "  Alderney  Manufacturing 
Company,"  not  a  violation  of  tlie  statute  of  1833  forbidding  the  use  of  the 
words  &  Co.,  unless  representing  an  actual  partner. 

Where  the  plaintiff  had  used  the  words  "Alderney  Manufacturing  Com- 
pany," as  a  trade-mark  in  relation  to  the  oleomargarine  manufactured  by 
him,  and  had  originated  and  first  adopted  the  word  "Alderney"  in  that 
connection,  and  it  formed  an  integral  part  of  the  label  stamped  upon 
all  the  goods  manufactured  by  him,  and  defendants,  by  being  incorpo- 
rated under  a  like  name,  claim  the  right  to  deprive  him  of  the  exclu- 
sive use  of  that  word  in  the  new  connection  in  which  he  had  placed  it: 

Held,  That  an  injunction  lies  restraining  defendant  from  the  use  in  any 
way  of  the  word  "Alderney  "  in  connection  with  the  manufacture  and 
sale  of  oleomargarine. 

The  use  of  the  words  "Alderney  Manufacturing  Company"  is  not  a  vio- 
lation of  the  statute  of  1833,  forbidding  the  use  of  the  words  "&  Co., 
or  and  company,"  unless  representing  an  actual  partner. 

/Special  Term,  October,  1882. 

Coudert  Bros.,  for  plaintiff. 

William  11.  De  Wolf  and  Theodore  Fitch,  for  defendant. 

VAN  BRTTNT,  J.  —  The  defendants  in  this  action  claim  the 
injunction  should  be  dissolved  upon  the  following  grounds : 
1st.  That  the  words  Alderney  Manufacturing  Company  never 
was  the  trade-mark  of  the  plaintiff.  2d.  That  his  use  of  these 
words  was  a  violation  of  the  statute  and  an  attempt  to  mis- 
lead the  public.  3d.  That  the  plaintiff  is  carrying  on  his 
business  in  violation  of  the  laws  of  this  state  in  respect  to  the 
coloring  of  the  oleomargarine  manufactured  by  him.  4th. 
That  he  is  violating  the  United  States  statute  in  having  the 
word  "  patent,  Sept."  upon  the  goods  sold  by  him,  when  he 
has  no  patent.  5th.  That  the  plaintiff  could  not  acquire  a 
trade-mark  in  the  words  "  Alderney  Manufacturing  Com- 
pany." 
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"We  will  very  briefly  consider  these  propositions  in  their 
inverse  order. 

It  is  to  be  observed  that  the  plaintiff  in  this  action  does  not 
claim  any  right  to  the  exclusive  use  of  the  words  "  Manu- 
facturing Co."  as  any  part  of  his  trade-mark,  but  limits  his 
claim  to  the  exclusive  use  of  the  word  Alderney  in  connec- 
tion witJi  oleomargarine.  The  papers  in  this  case  seem  to 
show  that  the  plaintiff  has  used  this  word  in  connection  with 
the  oleomargarine  manufactured  by  him ;  that  he  originated ; 
that  he  first  adopted  it,  and  that  it  forms  an  integral  part  of 
the  label  stamped  on  all  the  goods  manufactured  by  him,  dif- 
ferent grades  being  marked  by  additional  symbols.  In 
respect  to  oleomargarine,  the  use  of  the  word  "Alderney " 
is  entirely  arbitrary  and  in  no  respect  descriptive  of  the 
article,  and  the  case  of  Ilier  agt.  Abrahams  (82  N.  Y.,  519) 
sustains  as  a  trade-mark  the  application  of  such  arbitrary 
word,  even  if  used  in  connection  with  others.  The  plaintiff 
does  not  make  a  trade-mark  of  his  name,  but  he  has  adopted 
a  word  as  a  part  of  his  trade-mark  and  the  defendants,  by 
being  incorporated  under  a  like  name,  claim  the  right  to 
deprive  him  of  the  exclusive  use  of  that  word  in  the  new 
connection  in  which  he  had  placed  it. 

The  fourth  ground  is  that  the  plaintiff  is  violating  the 
United  States  statute  in  having  the  words  "  patent,  Sept." 
upon  the  goods  sold  by  him.  It  is  to  be  observed  that  it  is 
not  claimed  that  the  use  of  the  word  "patent"  has  been 
resorted  to  by  the  plaintiff  until  very  recently.  It  appears 
that  application  had  been  made  on  the  9th  of  June,  1882, 
for  a  patent  for  an  improvement  in  process  of  manufacturing 
of  oleomargarine  butter,  by  Henry  Lauferty,  and  that  on  the 
thirty-first  of  August  notice  was  received  from  the  United 
States  Patent  Office  that  the  application  had  been  examined 
and  allowed,  and  under  this  process  the  plaintiff  has  been 
manufacturing.  It  further  appears  that  Mr.  Lauferty  was 
informed  that  his  letters  patent  would  be  forwarded  to  him 
in  September  —  this  motion  being  heard  in  that  month,  and 
VOL.  LXIII  62 
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there  is  no  evidence  that  prior  to  that  time  the  word  "  patent " 
was  used.  Although  perhaps  not  strictly  entitled  to  use  the 
word  until  the  actual  receipt  of  the  letters  patent,  the  case 
differs  from  that  of  the  Consolidated  Fruit  Jar  Company 
agt.  BerreU,  in  that  in  the  latter  case  there  was  not  the 
slightest  pretense  that  there  was  any  patent  applied  for  or 
about  to  be  issued. 

The  third  objection  does  not  seem  to  be  well  taken.  I  can- 
not see  but  that  the  application  for  a  patent  being  allowed, 
and  the  right  of  a  patent  complete,  the  mere  formality  of 
delivering  a  patent  only  remaining  to  be  performed,  brings 
the  manufacturer  certainly  within  the  spirit  of  the  exception 
contained  in  the  laws  of  1882. 

The  second  ground  for  a  dissolution  of  the  injunction  is 
that  the  use  of  the  words  Alderney  Manufacturing  Company 
is  a  violation  of  the  statute.  I  have  read  the  statute  in  vain 
to  find  any  prohibition  therein  contained  which  is  applicable 
to  the  case  at  bar.  The  statute  of  1833  merely  prohibits  the 
use  of  the  name  of  a  partner  not  interested  in  the  business, 
and  the  use  of  the  words  "  and  company  "  or  "  &  Co."  unleea 
representing  an  actual  partner.  The  plaintiff  in  this  action 
does  not  use  the  name  of  a  partner  not  interested  in  the  busi- 
ness, neither  does  he  use  the  words  "  and  company  "  or  "  & 
Co."  in  any  form.  Therefore  there  does  not  seem  to  be  any 
violation  whatever  of  any  statute.  The  case  of  Crawford 
agt.  Collins  (45  Barb.,  270)  expressly  holds  that  the  giving 
to  a  firm  the  name  of  a  company  is  no  violation  of  law,  and 
that  the  parties  to  a  copartnership  may  give  it  just  such 
names  as  they  please  (except,  of  course,  as  prohibited  by 
statute).  The  case  of  MeNair  et  al.  agt.  Cleare  et  al.  (1 
Phil.,  155)  differs  materially  from  the  case  at  bar.  In  the 
case  of  the  Galaxy  Pubtitfdng  Co.,  upon  the  billhead,  envel- 
opes, letter-heads,  <fec.,  appeared  the  name  of  a  president 
and  secretary,  the  court  holding  that  this  was  an  attempt 
to  hold  out  to  the  world  that  the  firm  was  a  corporation,  and 
that  this  was  a  fraud.  But  even  if  the  case  was  entirely  in 
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point,  I  should  follow  the  law  as  laid  down  by  our  own  courts. 
I  cannot  see  possibly  how  any  fraud  can  be  perpetrated  upon 
the  public  by  parties  engaged  in  business  assuming  as  a  firm 
name  words  which  might  be  equally  applicable  to  a  corpora- 
tion. The  creditors  of  a  firm  cannot  suffer  if  instead  of  deal- 
ing with  a  corporation  they  are  dealing  with  a  firm,  because 
if  they  were  dealing  with  a  corporation  they  can  reach  only 
the  property  of  the  corporation,  but  if  they  are  dealing  with 
a  firm  they  can  reach  not  only  the  property  of  a  firm  but  also 
the  individual  property  of  its  members. 

The  first  objection  seems  to  have  been  already  discussed. 
I  think  that  it  clearly  appeared  that  the  plaintiff  has  used  the 
word  "Alderney,"  together  with  others,  in  connection  with 
his  business  for  a  considerable  period  of  time  prior  to  the 
organization  of  the  defendant. 

Perhaps  the  undertaking  upon  the  injunction  should  be 
increased  in  amount. 

An  injunction  will  be  issued  restraining  the  defendants 
from  the  use  in  any  way  of  the  word  "Alderney  "  in  connec- 
tion with  the  manufacture  and  sale  of  oleomargarine,  upon 
the  plaintiffs  giving  an  undertaking  in  $2,500. 


SUTKEME  COURT. 

WEILLER  agt.  CARRIE  SCHREIBER,  executrix  of  the 
last  will  and  testament  of  METER  SCHREIBER,  deceased. 

Attachment — Injury  to  personal  property —  What  are  sufficient  faett  to 
justify  an  attachment —  Code  of  CitH  Procedure,  teetum  635,  636,  3342. 

Where  the  affidavits  on  which  an  attachment  is  asked,  are  sufficient  to 
establish  the  fact  that  the  plaintiff  was  induced  to  part  with  his  per- 
sonal property  by  the  fraud  of  the  defendant,  "  the  estate  of  another  is 
lessened,"  and  is  so  lessened  by  "  an  actionable  act" 

Where  a  person  has  been  induced  to  part  with  his  goods,  with  the  dis- 
tinct understanding  that  they  were  to  be  placed  in  stock  with  other 
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goods  of  the  buyer,  and  so  used,  by  mixing  and  compounding  them, 
as  to  increase  the  value  of  the  stock  and  consequently  his  ability  to 
pay,  instead  of  which  the  goods  were  not  placed  in  stock,  were  not 
compounded  or  mixed  with  others,  and  were  either  pledged  to  raise 
money  from  parties,  whose  names  were  withheld  or  secreted : 

Held,  that  in  the  absence  of  any  explanation,  it  must  be  assumed  that 
the  goods  were  purchased  by  means  of  a  deliberate  false  statement 
made  with  the  intent  to  defraud. 

When  it  was  shown  by  positive  testimony  that  possession  of  the  goods  of 
the  plaintiff  was  obtained  by  a  false  statement,  that  their  whereabouts 
was  concealed,  that  the  names  of  the  persons  to  whom  they  were 
pledged,  are  withheld,  and  that  the  defendant  refused  to  consummate 
an  arrangement  and  agreement  which  he  made  with  the  plaintiff,  which 
it  would  have  been  to  his  interest  to  fulfill  if  he  intended  to  carry  on 
business  and  pay  his  debts: 

Held,  that  these  facts  justify  the  conclusion  that  the  defendant  had 
either  assigned,  disposed  of  or  secreted  property,  or  intended  so  to  do, 
with  intent  to  defraud  his  creditors. 

It  is  not  necessary  for  the  plaintiff  to  establish  that  the  defendant  had 
disposed  of  ALL  his  property.  It  is  enough  if  he  "  has  assigned,  disposed 
of  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete  property," 
with  the  intent  to  defraud  his  creditors. 

Ulster  Special  Term,  July,  1882. 

MOTION  to  vacate  an  attachment  issued  against  Meyer 
Schreiber,  deceased. 

J.  II.  Clute  and  A.  B.  Pratt,  for  the  defendant  and 
motion. 

7?.  W.  Peckham,  for  plaintiff  and  opposed. 

WEST-BROOK,  J.  —  In  this  action,  which  was  originally  com- 
menced against  Meyer  Schreiber,  since  deceased,  an  attach- 
ment was  issued  on  the  ground  that  said  Schreiber  had 
assigned,  disposed  of  or  secreted,  or  was  about  to  assign,  dis- 
pose of  or  secrete  his  property,  with  intent  to  defraud  his 
creditors.  After  the  death  of  the  original  defendant,  the 
present  defendant,  Carrie  Schreiber,  who  is  the  executrix  of 
the  original  defendant,  was  made  defendant,  and  this  motion 
is  made  in  her  behalf  to  vacate  such  attachment  for  the  alleged 
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reason  that  the  affidavits  upon  which  the  same  issued  were 
insufficient  to  justify  such  issue. 

The  affidavits  which  were  presented  to  the  officer  allowing 
the  attachment  showed  :  First.  That  on  February  9,  1882,  the 
deceased  purchased  of  the  plaintiff  twenty-five  barrels  of  Jones 
whiskey,  of  the  value  and  at  the  agreed  price  of  $1,000.19. 
That  the  plaintiff  made  such  sale  and  took  the  note  of  the 
deceased  for  the  amount,  payable  in  five  months,  upon  the 
faith  of  a  statement  uttered  at  the  time  of  the  sale,  that  he, 
the  deceased,  made  the  purchase  for  the  purpose  of  mixing 
the  goods  bought  with  other  and  inferior  liquors,  and  thereby 
increasing  the  value  of  such  cheaper  liquors.  Second.  That 
on  the  21st  day  of  April,  1882,  the  plaintiff  also  sold  the 
deceased  twenty-five  barrels  of  Orerholt  whiskey,  and  fifteen 
barrels  of  Dougherty  whiskey,  of  the  value  and  at  the  agreed 
price  of  $1,524.35.  That  such  sale  was  likewise  made  on  the 
faith  of  precisely  similar  representations  as  the  first,  and  by 
means  thereof  the  plaintiff  was  induced  to  accept  in  payment 
of  said  goods,  three  promissory  notes  of  the  deceased  for  the 
sum  of  $508.12  each,  dated  April  22,  1882,  and  payable  in 
four,  five  and  six  months  from  date.  Third.  That  the  deceased, 
instead  of  using  such  liquors  for  the  purpose  of  compound- 
ing them  with  others,  immediately  pledged  them,  with  other 
goods,  to  two  friends,  as  he  stated,  and  whose  names  he 
refused  to  disclose,  to  secure  a  loan  to  himself  of  $2,500. 
Fourth.  Subsequent  to  the  creation  of  the  debt,  the  plaintiff 
and  the  deceased  made  an  agreement,  by  which  the  plaintiff 
promised  to  loan  the  deceased  the  sum  of  $1,000  cash,  pay  up 
the  alleged  indebtedness  of  $2,500,  for  which  the  deceased 
had  pledged  the  property,  and  then  hold  the  property  as 
security  for  the  entire  amount  of  his  claim.  Fifth.  When 
this  agreement  was  to  be  consummated,  the  deceased  refused 
to  carry  it  out,  declined  to  give  the  names  of  the  parties  to 
whom  the  liquors  were  pledged,  and  would  give  no  informa- 
tion as  to  the  place  where  such  liquors  were.  Sixth.  That 
such  liquors  were  not  in  the  store  of  the  defendant. 
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To  the  sufficiency  of  these  facts  to  justify  the  issue  of  an 
attachment  there  are  various  objections  made,  which  will  now 
be  considered. 

First  —  It  is  said  that  the  cause  of  action  is  not  one  for 
which  an  attachment  can  issue. 

Section  635  of  the  Code  specifies  the  causes  for  which  an 
attachment  may  issue.  This  particular  attachment,  it  is  con- 
ceded, must  be  sustained,  if  it  can  be,  under  the  third  subdi- 
vision of  such  section,  which  reads:  "Any  other  injury  to 
personal  property,  in  consequence  of  negligence,  fraud,  or 
other  wrongful  act."  The  position  of  the  defendant  is,  that 
conceding  the  facts  as  claimed  by  the  plaintiff,  there  has  been 
no  "  injury  to  personal  property "  in  the  sense  intended  by 
the  provision  we  have  quoted. 

Mr.  Throop,  in  his  note  to  section  635,  says :  "  The  term 
*  injury  to  property '  is  defined  in  section  3343,  subdivision 
10,  post"  The  subdivision  of  the  section  referred  to  pro- 
vides, "An  '  injury  to  property '  is  an  actionable  act,  whereby 
the  estate  of  another  is  lessened,  other  than  a  personal  injury, 
or  the  breach  of  a  contract." 

If  the  affidavits  submitted  are  sufficient  to  establish  the 
fact  that  the  plaintiff  was  induced  to  part  with  the  personal 
property  by  the  fraud  of  the  deceased  (and  whether  he  was 
so  influenced  or  not  will  be  considered  under  the  next  point), 
it  seems  clear  that  "  the  estate  of  another  is  lessened,"  and  so 
lessened  by  "  an  actionable  act "  (Bogart  agt.  Dart,  23  Hun, 
395).  Without  any  further  discussion  of  this  point,  we  pro- 
ceed to  discuss  the  next  point  made  in  behalf  of  the  defend- 
ant, which  is, 

Second.  That  the  affidavit  fails  to  show  that  the  deceased 
had  assigned,  disposed  of  or  secreted,  or  was  about  to  assign, 
dispose  of  or  secrete  his  property  with  intent  to  defraud  his 
creditors. 

In  the  discussion  of  this  objection,  it  is  conceded  that  the 
facts  shown  by  the  affidavits  must  be  sufficient  to  warrant  the 
conclusion  that  the  deceased  had  committed,  or  was  about  to 


NEW  YORK  PRACTICE  REPORTS.  495 

Weiller  agt.  Schreiber. 

commit,  one  of  the  acts,  which  permit  the  issue  of  an  attach- 
ment. It  is  also  conceded  that  no  belief  or  inference  of  the 
affiants  will  justify  such  a  conclusion,  nor  the  statement  by 
them  of  facts  on  their  information  and  belief,  and  not  of  their 
knowledge.  What  facts  have  been  shown  ? 

First.  The  credit  was  procured  by  a  confessedly  false  state- 
ment. It  needs  no  special  knowledge  of  trade  to  infer  that 
a  statement  made  to  a  seller  by  the  buyer,  that  the  goods 
were  to  be  used  in  business  might  procure  a  credit,  when 
a  declaration  that  they  were  needed  to  borrow  money  upon 
would  prevent  one.  And  yet  this  is  the  case  which  the  affi- 
davits prove.  The  goods  were  bought  with  the  distinct 
understanding  that  they  were  to  be  placed  in  stock  with  other 
goods  of  the  buyer,  and  so  used,  by  mixing  and  compounding 
them,  as  to  increase  the  value  of  the  stock,  and  consequently 
his  ability  to  pay.  Instead  of  this  the  goods  were  not  placed 
in  stock,  were  not  compounded  or  mixed  with  others,  and 
were  either  pledged  to  raise  money  from  parties,  whose  names 
were  withheld,  or  were  secreted,  but  in  either  case  there  was 
an  actual  concealment  of  their  location.  The  subsequent  con- 
duct of  the  buyer  throws  light  upon  the  intent  with  which 
the  purchase  was  made.  In  the  absence  of  any  explanation, 
it  must  be  assumed  that  the  goods  were  purchased  by  means 
of  a  deliberate  false  statement  made  with  the  intent  to 
defraud. 

Second.  The  goods  having  been  obtained  by  fraud  were 
actually  concealed.  The  buyer  claimed  that  they  were 
pledged,  with  others,  to  secure  a  loan  of  $2,500,  and  though 
he  agreed  with  the  plaintiff  to  permit  the  latter  to  redeem 
them,  and  retain  them  as  security  for  his  indebtedness,  the 
amount  of  the  prior  pledge,  and  a  further  advance  of  $1,000 
to  the  deceased,  yet  he  declined  to  carry  out  such  arrange- 
ment or  to  give  any  information  as  to  the  locality  of  the 
goods  or  the  alleged  pledges. 

It  was  for  the  officer  to  whom  the  application  for  the  attach- 
ment was  made  to  draw  the  proper  inference  from  these  facts. 
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It  having  been  shown  by  positive  testimony  that  possession 
of  the  goods  of  the  plaintiff  was  obtained  by  a  false  state- 
ment, that  their  whereabouts  was  concealed,  that  the  names 
of  the  persons  to  whom  they  were  pledged  (assuming  from 
the  statements  of  the  deceased  that  they  were  actually  in 
pledge),  were  withheld,  and  that  the  deceased  refused  to  con- 
summate an  arrangement  and  agreement  which  he  made  with 
the  plaintiff,  which  it  would  have  been  to  his  interest  to  ful- 
fill if  he  intended  to  carry  on  business  and  pay  his  debts, 
justify  the  conclusion  that  the  deceased  had  either  assigned, 
disposed  of  or  secreted  property,  or  intended  so  to  do,  with 
intent  to  defraud  his  creditors. 

For  the  reasons  which  have  been  given  the  attachment 
must  be  sustained.  It  was  not  necessary  for  the  plaintiff  to 
establish  that  the  deceased  had  disposed  of  all  his  property. 
It  is  enough  (Code,  sec.  636,  sub.  2)  if  he  "has  assigned,  dis- 
posed of  or  secreted,  or  is  about  to  assign,  dispose  of  or 
secrete  property,"  with  the  intent  to  defraud  his  creditors. 
The  facts  shown,  and  which  have  been  mentioned,  justify 
the  conclusion  that  he  has  so  done.  The  contraction  of  a  debt 
by  a  false  statement,  and  the  concealment  of  the  goods  so 
that  an  agreement,  having  for  its  object  the  security  of  the 
plaintiff,  should  not  be  performed,  when  its  performance,  if 
the  deceased  inter  ded  to  be  honest,  would  have  clearly  been 
to  his  interest,  point  only  in  one  direction  and  that  is  in  the 
direction  of  fraud.  No  explanation  of  the  conduct  of  the 
deceased  has  been  attempted.  The  case  stands  upon  the  affi- 
davits on  which  the  attachment  issued,  and  the  facts  they 
establish  was  sufficient  to  justify  its  issue. 
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SUPREME  COURT. 

WILLIAM  HERRING  agt.  THE  NEW  YORK,  LAKE  ERIE  AND 
WESTERN  RAILROAD  COMPANY,  THE  FARMERS'  LOAN  AND 
TRUST  COMPANY  and  HUGH  J.  JEWETT,  receiver,  &c.,  of 
the  Erie  Railway  Company. 

Creditor's  action  in  equity — Legal  remedies  to  be  exhausted — Lien  of  creditor 
upon  assets  of  a  corporation — Receivership  of  a  corporation  pendente  lite,  its 
scope — Judgment  sought  to  be  impeached  for  fraud— Allegations  of  fraud — 
Pleading. 

The  complaint  shows  that  the  Atlantic  and'Great  Western  Railroad  Com- 
pany issued,  in  1874,  $1,000,000  of  $1,000  bonds,  maturing  in  1904  (of 
which  plaintiff  owned  thirty-six),  on  each  of  which  was  an  agreement 
of  the  Erie  Railway  Company  guaranteeing  to  the  bearer  ' '  the  due  and 
punctual. payment  of  the  interest  thereon;"  that  no  interest  had  been 
paid  on  these  bonds  since  November,.  1876;  that  the  Atlantic  and  Great 
Western  Company  had  become  insolvent  and  its  property  and  franchises 
had  been  sold  under  foreclosure,  and  the  Erie  Railway  Company  had 
been,  in  an  action  brought  by  the  attorney-general  in  the  name  of  the 
people,  dissolved  on  the  ground  of  insolvency;  that  the  Erie  Company's 
property  had  previously  been  sold  to  trustees  on  foreclosure;  and  after- 
wards, in  pursuance  of  a  plan  and  agreement,  had  been  transferred  to 
a  new  corporation,  the  New  York,  Lake  Erie  and  Western  Railroad 
Company,  one  of  the  defendants;  and  that  at  the  time  of  the  commence- 
ment of  the  Erie  foreclosure  action  the  Erie  Company  owned  several 
millions  of  property  not  included  in  the  mortgage  foreclosed,  which 
was  sold  under  the  foreclosure  to  the  prejudice  of  the  plaintiff  and  other 
unsecured  creditors.  The  pleadings  and  judgments  in  botli  the  fore- 
closure and  people's  Erie  suits  are  set  forth  in  the  complaint.  The 
plaintiff  asserts  that  the  Erie  property,  not  included  in  the  mortgage 
foreclosed,  constituted  a  trust  fund,  to  be  applied  to  the  payment  of  the 
interest  on  the  Atlantic  and  Great  Western  bonds  through  the  guaranty, 
and  that  the  foreclosure  proceedings,  and  all  the  proceedings  in  the 
people's  suit,  so  far  as  they  ratified  the  sale  of  the  property  not  included 
under  the  mortgage,  were  fraudulent  and  void,  and  that  the  court  ren- 
dering the  judgments  had  no  jurisdiction,  and  asks  that  all  orders  and 
decrees  in  those  actions  be  set  aside  so  far  as  they  affect  the  property 
referred  to,  and  that  it  be  distributed  among  plaintiff,  and  those  simi- 
larly situated,  to  the  extent  of  the  interest  on  these  bonds: 

Held  (on  demurrer  to  complaint):  1.  That  plaintiff  is  not  entitled  to  equit- 
able relief  because  he  has  not  exhausted  his  legal  remedies  against  his 
debtors.  2.  The  alleged  debtor  corporations  should  have  been  made 

VOL.  LXIII        63 
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parties  to  the  action;  and  it  is  no  sufficient  answer  that  one  is  insolvent 
and  the  other  dissolved,  the  default  having  arisen  in  1876,  and  the  Erie 
Company  not  having  been  dissolved  until  1879.  3.  The  court  had  juris- 
diction to  render  judgment  in  the  people's  suit  and  foreclosure  action, 
and  by  the  judgments  in  those  actions  the  subject-matter  presented  in 
this  action  has  been  fully  adjudicated;  and  as  all  these  things  appear 
by  the  plaintiff's  complaint  the  conclusion  follows  that  no  cause  of 
action  is  disclosed  therein.  4.  The  receivership  of  Jewett  in  said  two 
suits,  as  it  existed  before  final  judgment,  was  not  of  such  a  nature  as  to 
make  it  subject  to  the  statutoiy  provisions  requiring  notice  to  be  given 
to  creditors  to  present  their  claims,  and  it  does  not  avail  plaintiff,  there- 
fore, that  no  notice  was  given  him  in  those  actions. 

Special  Term,  July,  1882. 

DEMURRER  to  complaint. 

Wm.  W.  McFarland  and  George  F.  Comstock,  for  demurrers. 

Gray  &  Davenport  and  Roscoe  Conkling,  for  plaintiff, 
opposed. 

YAK  YORST,  J,  —  The  defendants  have  separately  demurred 
to  the  plaintiff's  complaint  and  have  urged  several  grounds  of 
demurrer.  But  from  an  examination  of  the  complaint  I  do 
not  think  it  necessary  to  go  beyond  the  principal  ground 
assigned,  which  is,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  proper  dispo- 
sition of  that  question  requires  that  I  should  state,  with  some 
•detail,  much  of  the  pleading  to  which  objection  is  made. 

The  plaintiff  is  the  owner  of  thirty-six  bonds,  of  the  nominal 
value  of  $500  each,  issued  by  the  Atlantic  and  Great  Western 
Railroad  Company,  in  the  year  1874,  called  western  extension 
bonds,  bearing  interest  at  the  rate  of  seven  per  centum  per 
annum,  payable  semi-annually.  The  bonds  themselves  ^will 
mature  on  the  1st  day  of  February,  1904.  Upon  each  bond 
is  written  an  agreement,  made  by  the  Erie  Railway  Company, 
which,  at  the  time  the  bonds  were  issued  and  the  agreement  exe- 
cuted, was  a  corporation  existing  within  this  state.  The  agree- 
ment is  in  these  words :  u  The  Erie  Railroad  Company  hereby 
guarantees  absolutely  to  the  bearer  of  this  bond,  during  its  cur- 
rency, the  due  and  punctual  payment  of  the  interest  thereon." 
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The  thirty-six  bonds  of  the  plaintiff  were  purchased  by 
him  in  England,  and  they  form  part  of  an  issue  of  bonds 
amounting  to  $1,000,000  and  upwards,  which  were  negotiated 
in  London  in  the  year  1874.  Each  bond  of  the  entire  issue 
bears  the  guaranty  of  the  Erie  Railroad  Company  in  the 
words  above  given.  The  payment  of  the  principal  and  inter- 
est of  these  bonds  was  secured  by  the  issue  and  pledge  of 
shares  of  stock  in  the  Cleveland,  Columbus,  Cincinnati  and 
Indianapolis  Railroad  Company  of  the  par  value  of  $100 
each,  and  simultaneously  with  the  delivery  of  the  bonds  in 
London  there  was  delivered  to  certain  persons,  resident  in 
London,  as  trustees,  one  share  of  stock  of  the  railroad  com- 
pany above  named,  for  every  $100  in  nominal  value  of  the 
bonds  negotiated  and  sold.  These  shares  of  stock  are  still 
held  by  the  trustees  or  their  successors.  It  was  a  part  of  the 
agreement,  through  which  the  loan  was  created  and  negotiated, 
that  the  trustees  should  apply  all  dividends  accruing  on  the 
railroad  shares  towards  the  payment  of  the  interest  on  the 
bonds,  as  it  should  mature,  and  further  that  the  Erie  Railroad 
Company  should,  in  furtherance  of  its  guaranty,  in  the  event 
that  such  dividends  should  not  be  sufficient  for  the  purpose,  • 
and  the  Atlantic  and  Great  "Western  Company  should  not 
provide  for  such  deficiency,  furnish  to  the  trustees  the  funds 
necessary  to  meet  such  interest  as  it  should  mature.  It  was 
a  further  part  of  such  agreement  that  after  six  months  default 
in  payment  of  interest,  the  trustees  might  sell  the  shares  and 
pay  off  all  the  bonds.  Interest  was  paid  upon  the  bonds  until 
the  1st  day  of  November,  1875,  when  the  interest  for  the 
next  preceding  six  months  fell  due,  at  which  date  two  and  one- 
quarter  per  cent  interest  on  the  principal  of  the  bonds,  instead 
of  three  and  one-half  per  cent  then  due,  was  paid,  out  of  divi- 
dends from  the  Cleveland  shares  held  by  the  trustees,  leaving 
one  and  one-quarter  per  cent  interest  unpaid  and  in  default. 
Since  the  1st  day  of  November,  1875,  the  trustees  have 
received  further  dividends  upon  the  shares  of  railroad  stock, 
out  of  which  they  have  paid  the  balance  of  interest  due  on 
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the  1st  of  November,  1875,  and  have  also  paid  the  interest 
due  on  the  1st  day  of  May,  1876.  and  a  portion  of  the  interest 
due  on  the  1st  of  November,  1876,  since  which  time  no 
interest  has  been  paid  on  the  bonds. 

When  this  action  was  commenced  the  Atlantic  and  Great 
"Western  Railroad  Company,  the  maker  of  the  bonds,  was 
insolvent,  its  property  and  franchises  having  been  sold  under 
a  judgment  rendered  in  an  action  to  foreclose  a  mortgage, 
which  was  a  lien  thereon ;  and  the  Erie  Railroad  Company, 
in  pursuance  of  a  judgment  of  this  court,  rendered  in  an 
action  brought  by  the  attorney-general  in  the  name  of  thu 
people,  had  been,  on  the  ground  of  its  insolvency,  dissolved. 
But  before  the  judgment  of  dissolution  had  been  rendered  in 
the  people's  action,  and  during  its  pendency,  the  property 
and  franchises  of  the  Erie  Railroad  Company  had  been  sold,  in 
pursuance  of  a  judgment  of  foreclosure  made  in  an  action  com- 
menced by  the  Farmers'  Loan  and  Trust  Company,  as  mort- 
gagee., against  the  Erie  Railroad  Company,  the  maker  of  the 
mortgage.  The  property  and  the  franchises  of  the  Erie  railroad 
were  purchased  at  the  sale  under  the  judgment  of  foreclosure 
by  E.  D.  Morgan,  I.  Lawler  Welsh  and  Daniel  A.  Wells,  as  trus- 
tees, subject  to  prior  mortgage  liens  which  were  outstanding. 
Afterwards  the  New  York,  Lake  Erie  and  Western  Railroad 
Company,  a  defendant  herein,  was  duly  incorporated,  in  pur- 
suance of  a  plan  or  agreement  which  had  been  theretofore 
made,  in  pursuance  of  chapter  430  of  the  laws  of  this 
state,  passed  in  the  year  1874,  and  amendments  thereto.  The 
purchase  made  by  Morgan  and  his  associates,  at  the  fore- 
closure sale,  was  ia  furtherance  of  such  plan  and  agreement 
and  to  carry  the  same  into  full  effect.  Afterwards  Morgan 
and  his  associates  executed  and  delivered  to  the  New  York, 
Lake  Erie  and  Western  Railroad  Company  a  deed  and  transfer 
of  the  property  which  they  had  purchased  at  the  foreclosure 
sale,  and  the  same  is  now  held  and  owned  by  that  corporation. 

It  is  claimed  by  the  plaintiff,  and  his  complaint  herein  in 
substance  so  alleges,  that  at  the  time,  of  the  commencement 
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of  the  foreclosure  action  by  the  Farmers'  Loan  and  Trust 
Company,  the  Erie  Railroad  Company  owned  property  con- 
sisting of  bonds,  stocks,  securities  and  other  valuable  assets, 
to  the  amount  of  several  millions  of  dollars,  which  was  not 
included  among  the  property  mortgaged,  or  covered  by  the 
mortgage  which  was  afterwards  foreclosed ;  and  that  such 
property  was  sold  under  the  judgment  of  foreclosure,  to  the 
prejudice  of  the  plaintiff  and  other  unsecured  creditors  of 
the  Erie  Railroad  Company. 

The  plaintiff  claims  that  the  estate  and  property  of  the 
Erie  Railroad  Company  not  covered  by  the  mortgage  fore- 
closed, under  the  facts  alleged  in  the  complaint,  constituted  a 
trust  fund,  to  be  applied  to  the  payment  of  the  interest 
accrued  and  to  accrue  on  the  bonds  of  the  Atlantic  and  Great 
Western  Railroad  Company,  through  the  guaranty  made  by 
the  Erie  Railroad  Company  above  described ;  and  that  the 
judgment  of  foreclosure  and  sale,  and  all  the  proceedings  in 
that  suit,  and  all  the  proceedings  in  the  people's  suit,  to  which 
particular  allusion  will  be  hereafter  made,  in  so  far  as  they 
directed  or  jratified  the  sale  of  any  property  of  the  Erie  Rail- 
road Company  not  included  under  the  mortgage  to  the 
Farmers'  Loan  and  Trust  Company,  are  fraudulent  in  law  and 
void ;  and  that  the  court  which  entertained  such  proceed- 
ings and  rendered  said  judgments  had  no  jurisdiction  of  the 
premises. 

The  plaintiff  also  claims  that  such  proceedings  and  judg- 
ment constitute  no  bar  against  the  plaintiff,  and  other  creditors 
similarly  situated  with  himself,  from  pursuing  such  property, 
in  whose  hands  soever  the  same  be  found,  and  subjecting  and 
applying  the  same  to  the  purposes  of  said  trust ;  and  he  asks 
as  relief,  among  other  things,  that  all  of  said  orders  and  decrees 
may  be  set  aside,  that  the  sale  of  the  property  of  the  Erie 
Railroad  Company  not  covered  by  the  mortgage  above  men- 
tioned may  be  declared  to  be  invalid,  and  that  the  same  may 
be  set  aside  ;  that  an  account  of  such  property  be  had  in  this 
action  and  a  receiver  thereof  be  appointed,  and  that  such 
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property  and  its  proceeds  be  distributed  among  the  plaintiff 
and  those  similarly  situated  with  himself,  to  the  extent  of  the 
interest  due  or  to  grow  due  upon  the  bonds  held  by  them. 
Other  relief  of  a  kindred  nature  and  in  the  same  direction  is 
also  asked  by  the  plaintiff. 

The  first  difficulty  in  the  way  of  the  plaintiff's  success  in 
this  action,  for  the  equitable  relief  demanded,  or  any  kindred 
relief  as  to  the  property  in  question,  now  in  the  possession  of 
the  defendant,  the  New  York,  Lake  Erie  and  Great  Western 
Railroad,  and  acquired  by  it  under  and  in  pursuance  of  a 
judgment  of  this  court,  is  that  he  is  simply  a  creditor-at-large. 
His  claim  has  not  .been  determined  by  the  judgment  of  any 
court,  and  his  remedies  at  law  are  wholly  unexhausted.  Nor 
are  either  of  the  alleged  debtor  corporations,  the  Atlantic  and 
Great  Western  Railroad  Company  or  the  Erie  Railroad  Com- 
pany, parties  to  this  action.  And  should  an  attempt  be  made 
here  to  adjust  and  determine  the  plaintiff's  demand,  it  would 
be  in  the  absence  of  the  debtors  themselves,  who  would  not 
be  concluded  by  the  result.  It  is  not  a  complete  or  satisfac- 
tory answer  to  this  suggestion,  that  the  one  corporation  is 
insolvent  and  that  the  other  has  been  dissolved.  It  is  quite 
clear  from  the  structure  of  the  plaintiff's  complaint,  that  his 
claim  against  the  defendant  whom  he  has  impleaded,  is  equit- 
able only.  *  . 

Creditors  at  large  are  not  favored  in  equity,  and  are  not 
encouraged  in  their  attempts  to  reach  property  and  assets  of 
their  debtors,  and  subject  the  same  to  the  payment  of  their 
demands,  until  they  have  exhausted  all  legal  remedies  by 
judgment  and  execution  against  the  debtors  themselves  and 
their  property.  The  rule  upon  this  subject  in  this  State 
appears  to  be  well  established,  and  the  current  of  authority  is 
altogether  in  that  direction.  It  is  only  necessary  to  notice 
some  of  the  later  cases  in  the  court  of  appeals,  in  which  refer- 
ence is  made  to  this  rule,  and  to  the  earlier  cases  in  that  court 
and  in  the  court  of  chancery  (Dunlevy  agt.  Tallmadge,  32 
N.  Y.,  460 ;  McCartney  agt.  Bostwick,  32  N.  Y.,  53 ;  Allen 
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agt.  Thurston,  53  N.  F.,  622 ;  Geery  agt.  Geery,  63  &.  Y., 
252 ;  Estes  agt.  Wilcox,  67  N.  Y.,  265 ;  Sturgis  agt.  Vander- 
lilt,  73  JV.  Y.,  385  ;  and  see  Wintringham  agt.  Wintringham, 
20  Jb/m.,  297). 

It  is  suggested,  however,  that  the  property  of  a  corporation 
is  a  trust  fund  for  the  payment  of  its  debts,  and  that  when- 
ever it  lias  been  wrongfully  and  fraudulently  diverted,  creditors 
may  reach  and  have  it  applied  to  the  payment  of  debts.  But 
kindred  redress  in  equity  is  open  to  the  creditors  of  individual 
debtors  whose  property  has  been  in  that  manner  diverted. 
But  it  does  not,  by  any  means,  follow  that  resort  may  be  had 
to  a  court  of  equity  by  a  creditor  at  large  for  such  purpose. 
But  it  is  in  substance  urged  that  when  the  property  in  ques- 
tion reached  the  hands  of  the  new  corporation  after  its  sale 
under  the  judgment  in  the  forelosure  action,  it  was  peculiarly 
a  trust  fund  for  the  creditors  of  the  Erie  Railroad  Company, 
which  was  afterwards  dissolved  by  the  judgment  of  this 
court,  and  that  the  receiver's  possession  thereof  at  the  time  of 
the  sale  and  previous  thereto,  was  for  the  benefit  of  the 
creditors  of  the  corporation,  who  had  a  lien  thereon  to  the 
amount  of  their  respective  claims,  through  which,  notwith- 
standing the  sale,  they  can  follow  it.  The  character  of  this 
receivership  will  be  hereafter  considered  as  well  as  the  duties 
imposed  upon  the  receiver  by  the  court,  with  respect  to  the 
corporate  property,  and  it  will  be  seen  that  it  does  not  sup- 
port the  plaintiff's  contention  to  the  extent  urged  in  that 
behalf.  It  is  not  necessary  to  question  but  that  a  court  of 
equity  has  original  jurisdiction  over  trusts,  and  will  enforce 
them,  or  that  it  has  such  jurisdiction  to  relieve  against  frauds 
in  all  cases.  A  court  of  equity  has  jurisdiction  to  enforce  the 
rights  of  a  beneficiary  under  a  well  defined  trust,  without  his 
resort  in  the  first  instance  to  remedies  strictly  legal.  These 
are  cases,  however,  where  the  rights  of  the  parties  are  unal- 
terably fixed  by  the  trust  itself. 

The  relation  of  a  creditor  at  large  to  a  corporation  is  not  of 
that  nature.  Upon  the  dissolution  of  a  corporation  a  court 
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of  equity  will  give  its  aid,  upon  an  appropriate  application,  to 
a  just  administration  of  its  property  and  assets,  so  that  the 
interests  of  creditors  and  all  others  will  be  secured. 

In  the  Ocean  National  Bank  agt.  Olcott  (46  N.  Y.,  17)  the 
rule  in  equity  first  above  referred  to  was  applied  to  the  case 
of  a  trust  expressly  created  by  statute.  The  subject  of  con- 
test in  that  case  was  a  resulting  trust  in  favor  of  creditors,  to 
the  extent  necessary  to  pay  their  demands,  where  the  con- 
sideration for  land  was  paid  by  one  person  and  the  land 
conveyed  to  another. 

CHURCH,  Ch.  J.,  says :  "  It  is  obvious  that  the  interest  or 
right,  or  whatever  it  may  be  termed,  secured  to  creditors  by 
the  statute,  is  an  equitable  interest  enforceable  only  in  equity." 
And  he  adds :  "  The  general  powers  of  a  court  of  equity  over 
trusts  and  frauds  may  be  conceded  as  sufficient  to  confer  juris- 
diction ;  but  this  concession  does  not  dispense  with  the  rule  of 
equity,  which  existed  independently  of  the  statute,  that  cred- 
itors must  exhaust  available  legal  remedies  before  resorting  to 
courts  of  equity  to  reach  equitable  assets."  And  to  the  same 
effect  is  Underwood  agt.  Sutdiffe  (77  N.  Y.,  63). 

But  it  is  urged  on  the  plaintiff's  behalf  that  the  Erie  Rail- 
way Company  no  longer  exists  and  that  it  is  not  possible  to 
obtain  a  judgment  against  it,  and  that  the  Atlantic  and  Great 
"Western  Railroad  Company  is  insolvent.  The  Erie  corpora- 
tion was  not  dissolved  until  the  27th  day  of  November,  1879, 
and  the  alleged  defaults  in  the  payment  of  interest  occurred 
in  the  year  1876.  The  failure  of  the  plaintiff  to  prosecute 
that  corporation  before  its  dissolution,  would  seem  to  be  an 
answer  to  that  suggestion. 

Neither  the  death  nor  insolvency  of  a  natural  person  has 
been  regarded  as  sufficient  to  relax  the  rule  in  equity ;  that 
before  relief  can  be  had  by  a  creditor  in  such  court,  of  a  nature 
kindred  to  that  sought  in  this  action,  the  legal  remedy  must 
be  first  actually  exhausted. 

But  I  shall  not  rest  the  decision  of  this  case  exclusively 
upon  the  failure  of  the  complaint  to  show  that  the  plaintiff 
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lias  exhausted  his  legal  remedies  against  his  debtors,  and  will 
proceed  to  examine  the  principal  ground  upon  which  the 
plaintiff  rests  his  claim  for  equitable  relief ;  and  that  is,  that 
the  court  had  no  jurisdiction  to  render  the  judgments  in  the 
fereclosure  action,  or  in  the  people's  action,  by  which  the  prop- 
erty, which  it  is  claimed  in  this  action  was  not  included  under 
the  mortgage,  was  sold  under  the  judgment,  and  which  in  the 
end  came  into  the  possession  of  the  defendant  the  Lake  Erie 
and  Western  Railroad  Company. 

If  the  court  had  jurisdiction  to  render  the  judgments  they 
cannot  be  impeached  in  this  action.  Judgments  of  courts 
having  jurisdiction  of  the  subject  and  the  parties  cannot  be 
collaterally  reviewed,  and  all  errors  and  irregularities  should 
be  remedied  in  the  actions  themselves.  Fraud  will,  however, 
vitiate  a  judgment,  even  when  it  is  attacked  directly  by  one 
whose  interests  are  affected,  and  who  has  a  standing  in  court 
to  impeach  it. 

It  is  true  that  there  are  allegations  of  fraud  made  in  the 
complaint  in  connection  with  acts  and  omissions  of  the 
receiver  in  the  foreclosure  suit,  and  in  the  people's  action, 
but  it  will  be  seen  hereafter  that  nothing  is  disclosed  under 
that  head  which  should  impeacli  these  judgments,  or  qualify 
their  force  and  operation,  as  solemn  and  effective  adjudications. 

The  defendant  Jewett  was  appointed  receiver  in  both 
actions,  and  it  is  urged  that  the  receiverships  in  the  two  actions 
were  improperly  united  in  the  same  person,  as  the  interests 
involved  in  the  one  action  conflicted  with  those  in  the  other. 
But  when  he  was  appointed  as  receiver  in  the  people's  action, 
Jewett  was  already  receiver  in  the  foreclosure  suit.  His 
appointment  was  asked  for  by  the  attorney-general  in  the 
people's  action,  and  the  court  granted  the  request.  The  pro- 
priety of  that  action  cannot  be  a  subject  of  consideration 
here.  It  was  exclusively  a  question  for  the  court  which  made 
the  appointment. 

It  is  urged,  however,  that  creditors  of  the  Erie  Eailroad 
were  not  represented.  Creditors  at  large  were  neither  neces- 
Voi,  LXII  64 
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sary  nor  proper  parties  to  either  action,  and  in  the  people's 
action  for  the  dissolution  of  the  corporation  every  interest  was 
represented  by  the  plaintiff  therein  and  the  receiver. 

In  the  people's  action  it  was  in  the  end  adjudged,  "  that 
the  receiver  in  this  action  did  not  at  any  time  acquire,  hold  or 
dispose  of  any  property  of  any  kind  not  covered  by  or  sub- 
ject to  the  lien  of  the  mortgage  of  the  defendant  the  Erie 
Railway  Company,  to  the  said  defendant  the  Farmers'  Loan 
and  Trust  Company,  which  mortgage  has  been  foreclosed,  as 
fully  and  at  large  set  fourth  in  the  report  of  the  referee." 
And  further,  "  that  the  judgment  of  foreclosure  in  the  action 
of  the  Farmers'  Loan  and  Trust  Company,  and  the  sale  under 
the  judgment,  and  the  conveyance  made  by  the  referee  in 
pursuance  of  such  sale,  the  conveyances  and  assignments  sub- 
sequently made  to  the  purchasers  at  sucli  sale,  and  by  such  pur- 
chasers to  the  New  York,  Erie  and  Western  Railroad  Com- 
pany, did  vest  in  the  said  company  a  good  and  valid  title  to  all 
the  property,  of  every  kind  and  description,  embraced  and  des- 
cribed in  said  judgment  and  in  the  said  conveyances  and  assign- 
ments." This  determination  was  followed  by  a  direction  dis- 
solving the  Erie  Railroad  Company,  and  an  order  that  "  Hugh 
J.  Jewett,"  who  had  previously  been  appointed  temporary 
receiver  in  the  action,  should  be  "  continued  as  receiver  of 
the  Erie  Railroad  Company,  with  all  the  power  and  authority 
conferred  by  law  upon  receivers  of  dissolved  corporations  in 
such  cases." 

From  the  terms  of  the  judgment  in  the  people's  action,  it 
is  clear  that,  before  it  was  finally  made,  the  property  which  is 
the 'subject  of  contention  in  this  action  had  already  been  sold, 
under  the  judgment  of  foreclosure,  as  a  part  of  the  mort- 
gaged premises,  and  had  actually  gone  into  the  possession  of 
the  New  York,  Lake  Erie  and  Western  Railroad  Company. 

But  it  is  urged  that  the  adjudication  in  the  people's  action 
was  void,  for  the  reason  that  the  receiver  therein  had  not  pre- 
viously taken  all  the  steps  which  the  statute  required  of  him, 
and  that  no  judicial  inquiry  had  in  fact  been  had,  in  either  the 
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forclosure  suit  or  the  people's  action,  to  ascertain  what  por- 
tion of  the  property  of  the  Erie  Railroad  Company  was 
covered  by  the  mortgage  and  what  was  not  covered  thereby  ; 
that  the  general  creditors  of  that  corporation  had  not  been 
notified  of  the  proceedings,  and  that  their  rights  had  been 
sacrificed  arid  disregarded  by  the  judgment  and  sale,  through 
which  property  not  covered  by  the  mortgage  had  been  sold 
and  transferred. 

But  an  examination  of  the  complaint,  however,  discloses 
the  fact  that  the  question  as  to  what  property  of  the  Erie 
Railroad  Company  was  embraced  within  the  terms  of  the 
mortgage  was  neither  overlooked  nor  disregarded.  In  the  fore- 
closure action,  before  judgment  was  rendered  therein,  the 
attention  of  the  court  was  directly  called  to  this  subject,  and 
to  the  necessity  of  an  inquiry  and  an  accounting  with  respect 
to  the  same.  It  appears  by  the  proceedings  therein,  that  it 
was  claimed  by  the  plaintiff  therein,  that  there  was  in  the 
hands  of  the  receiver,  in  that  action,  stocks,  bonds  and  other 
property  and  assets  to  the  amount  of  $20,000,000  and  upwards, 
alleged  to  be  held  as  collateral  security  for  advances  made 
thereon  by  the  Erie  Railroad  Company  or  its  receiver,  and 
certain  stocks  held  by  the  Erie  company  subject  to  certain 
trusts.  It  was  also  claimed  that  an  unascertained  portion  of 
such  securities  were  covered  by  the  mortgages  in  process  of 
foreclosure  ;  that  another  uncertain  portion  had  been  acquired 
with  moneys  supplied  by  the  respective  parties,  for  whom  the 
Farmers'  Loan  and  Trust  Company  was  trustee ;  that  advances 
had  been  made  upon  or  against  a  further  portion  thereof  out 
of  the  income  of  the  mortgaged  property  in  the  receiver's 
hands ;  that  the  Farmers'  Loan  and  Trust  Company,  the  plain- 
tiff in  the  action,  had  certain  interests  in  such  of  said  securities, 
as  were  held  as  collateral  and  in  trust,  and  that  the  receiver 
had  paid  out  from  the  income  of  the  mortgaged  premises  in 
his  hands,  certain  debts  of  the  Erie  Railroad  Company,  con- 
tracted prior  to  his  appointment  as  receiver,  for  labor,  salaries 
and  supplies,  which  of  right  ought  to  be  reimbursed  to  the 
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mortgage  creditors  out  of  the  assets  of  the  company  not  cov- 
ered by  the  mortgage ;  that  certain  resulting  trusts  existed  in 
favor  of  the  mortgage  creditors  in  such  securities,  and  that 
they  or  their  proceeds,  in  case  of  their  sale,  should  be  dealt 
with  by  the  receiver  as  a  part  of  the  general  funds  in  his 
hands,  under  the  several  mortgages,  and  that  it  was  impracti- 
cable at  that  time  to  take  and  state  a  final  account  in  respect 
to  the  matters  above  referred  to,  and  that  such  final  account- 
ing and  adjustment  could  only  be  had  with  due  reference  to 
the  rights  and  interests  of  the  parties  upon  the  accounting 
preliminary  to  the  final  decree.  Afterwards  an  order  was 
made  in  the  foreclosure  action  authorizing  the  receiver  to  treat 
such  fund  and  property  as  a  part  of  the  general  fund  and 
estate  embraced  in  the  consolidated  mortgages,  without  preju- 
dice to  any  equitable  rights  and  interests  of  the  respective 
parties,  which  might  be  established  on  a  final  accounting. 
And  in  the  judgment  of  foreclosure  subsequently  entered  in 
that  action,  this  property  is  specifically  mentioned,  and  the 
judgment  recites,  among  other  things,  "  that  all  or  nearly  all  of 
such  stocks,  bonds  and  obligations  are  embraced  and  described 
in  the  inventory  of  the  mortgaged  premises  and  property 
filed  in  this  action  by  the  receiver,  in  pursuance  of  the  order  of 
this  court ; "  and  it  was  also  recited  in  the  judgment  that  the 
"said  stocks,  bonds,  securities  and  obligations  are  held  by 
the  receiver  as  part  and  parcel  of  the  property  and  premises 
mortgaged  to  the  plaintiff,  and  as  the  proceeds  of  the  rents, 
profits  and  issues  of  the  mortgaged  premises  during  said 
receivership,  subject,  however,  to  the  liens  existing  thereon 
by  reason  of  such  pledge  or  pledges  as  hereinbefore  stated." 
And  it  was  provided  in  the  judgment  of  foreclosure  "  that  the 
referee  appointed  to  sell  the  mortgaged  premises  should  be 
authorized,  at  the  request  of  the  plaintiff's  attorneys,  to  expose 
for  sale  and  sell,  as  part  of  the  mortgaged  premises,  all  and 
singular  the  said  stocks,  bonds,  obligations,  accounts  and  evi- 
dences of  indebtedness  and  other  choses  in  action,  of  which 
the  receiver  may  have  become  lawfully  possessed  in  any  way 
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or  manner  during  his  receivership,  subject,  however,  to  any 
lawful  lien  or  liens  existing  thereon,  whether  created  by 
the  receiver  or  otherwise."  The  judgment  of  foreclosure 
described  the  property  directed  to  be  sold  thereunder  by  the 
description  contained  in  the  mortgage,  to  which  is  add§d  these 
words :  "And  this  description  is  to  be  understood  as  embracing 
and  including  all  and  singular  the  choses  in  action,  stocks, 
bonds,  book  accounts,  bills  receivable  and  other  evidences 
of  indebtedness,  &c.,  and  other  property  hereinbefore  men- 
tioned." And  all  such  property  was  in  the  end  sold  by  the 
referee,  in  pursuance  of  the  terms  of  the  judgment,  and  was 
purchased  by  Morgan  and  others,  his  associates,  as  trustees,  as 
has  been  already  mentioned.  This  sale  under  the  judgment 
was  subsequently  confirmed  by  the  court.  By  an  order 
made  in  the  action  upon  the  petition  of  the  receiver,  he  was 
subsequently  authorized  and  directed  to  transfer  and  deliver 
to  the  New  York,  Lake  Erie  and  Western  Railroad  Company, 
to  whom  a  conveyance  of  the  property  had  been  made  by  the 
trustees,  all  the  property  and  franchises  whereof  he  was  pos- 
sessed as  receiver  in  the  action,  and  which  were  embraced,  or 
intended  to  be  embraced,  in  the  judgment  of  foreclosure,  sub- 
ject to  the  reservations  and  exceptions  therein,  and  "  subject 
to  all  and  singular  the  rights  of  the  people  of  this  state  in 
and  to  the  premises,  or  any  part  thereof,  as  the  same  may  be 
ascertained  on  due  inquiry  and  examination  by  the  attorney- 
general  in  the  action  of  The  People  of  this  State  agt.  The 
Erie  Railroad  Company,  now  pending,  to  the  end  that  such 
rights  and  interests  may  be  fully  protected  as  if  this  transfer 
had  not  been  ordered  and  directed." 

In  pursuance  of  this  order,  Jewett,  the  receiver,  transferred 
and  delivered  to  the  New  York,  Lake  Erie  and  Western  Rail- 
road Company  all  the  property  icf erred  to  in  the  order,  and 
which  had  been  sold  by  the  referee  under  the  judgment  of 
foreclosure,  subject,  however,  to  the  terms  of  the  order. 
Afterwards,  upon  the  petition  of  the  attorney-general,  pre- 
sented by  him  in  the  action  in  favor  of  The  People  of  this 
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State  agt.  The  Erie  Railroad  Company,  an  order  was  made 
referring  it  to  a  referee  to  take  testimony  for  tlie  purpose 
of  ascertaining  what  property  or  assets,  if  any,  the  receiver 
in  the  foreclosure  action  acquired,  held  or  disposed  of,  not 
covered  by  or  subject  to  the  lien  of  the  mortgage  above  men- 
tioned, which  had  been  foreclosed,  and  if  any  such  property  had 
been  disposed  of  by  said  receiver,  what  disposition  has  been 
made  thereof,  and  also  what  rights  and  equities,  if  any,  the  said 
Farmers'  Loan  and  Trust  Company  and  the  purchasers  at  the 
mortgage  sale  of  the  mortgaged  premises,  or  their  assigns, 
had  or  have  in  or  to  such  property  or  assets,  or  any  part 
thereof.  Afterwards,  by  a  supplemental  complaint,  first  in 
the  people's  action,  the  New  York,  Lake  Erie  and  Western 
Railroad  Company  was  brought  in  as  a  defendant,  and  the 
foreclosure  proceedings  were  set  up,  and  it  was  alleged  in  the 
reply  of  the  people  to  the  answer  of  the  Farmers'  Loan  and 
Trust  Company  to  the  supplemental  complaint,  that  during 
his  receivership  the  said  receiver  had  lawfully  acquired,  for 
the  benefit  of  the  estate  of  the  Erie  Railroad  Company,  cer- 
tain other  property,  including  stocks  and  bonds  of  other  cor- 
porations, which  were  not  affected  by  the  said  mortgage,  nor 
subject  to  the  lien  thereof  ;  and  the  reply  alleges,  in  substance, 
that  this  property  had  been  improperly,  wrongfully  and  unlaw- 
fully included  in  the  judgment  entered  in  the  action  to  fore- 
close the  mortgage  and  in  the  sale  thereunder,  and  was 
wrongfully  and  improperly  included  in  the  deeds  to  the  New 
York,  Lake  Erie  and  "Western  Railroad  Company  from  the 
purchasers  at  the  sale. 

Hearings  were  had  before  the  referee  appointed  in  the 
people's  action,  from  time  to  time,  upon  the  subject  matters 
referred,  and  upon  the  coming  in  of  the  referee's  report  a 
final  judgment  was  entered  in  that  action  upon  the  25th  day 
of  November,  1879,  in  which  it  was  adjudged  that  the  referee's 
report,  which-  had  been  made,  should  be  confirmed.  And  it 
was  further  adjudged  as  follows  :  "  That  the  receiver  in  this 
action  did  not  at  any  time  acquire,  hold  or  dispose  of  any 
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property  of  any  kind  not  covered  by  or  subject  to  the  lien  of 
the  mortgage  of  the  said  defendant,  the  Farmers'  Loan  and 
Trust  Company."  And  it  was  further  in  substance  adjudged, 
the  language  of  the  judgment  itself  having  been  above  given, 
that  the  conveyances  made  by  the  referee  in  pursuance  of  the 
sale  under  the  judgments,  and  the  conveyances  and  assign- 
ments subsequently  made,  by  which  the  title  to  all  the  prop- 
erty, in  the  end,  came  to  the  ownership  and  possession  of  the 
defendant,  the  New  York,  Lake  Erie  and  Western  Railroad 
Company,  "  did  vest  in  the  said  company  a  good  and  valid 
title  to  all  the  property  of  every  kind  and  description  embraced 
and  described  in  the  said  judgment  and  in  the  said  several 
conveyances  and  assignments." 

It  seems  to  me  quite  clear  that  by  these  judgments,  the 
subject  matter,  which  is  presented  in  this  action,  has  been 
fully  adjudicated,  and  as  these  things  all  appear  by  the  plain- 
tiff's complaint,  they  lead  to  the  conclusion,  which  is  irresist- 
ible, that  no  cause  of  action  is  disclosed  by  the  plaintiffs 
pleading. 

But  it  is  urged  that  no  notice  was  given  of  the  hearings  before 
the  referee  to  the  unsecured  creditors  of  the  Erie  Railroad 
Company,  including  the  plaintiff,  and  that  it  was  a  necessary 
step  to  the  acquisition  of  jurisdiction  by  the  court,  to  hear 
and  pass  upon  the  accounts  presented  to  and  passed  upon  by 
the  referee,  and  the  results  of  the  hearing  before  him,  and  to 
the  rendering  of  final  judgment,  that  such  notice  to  creditors 
should  have  been  given. 

It  is  also  claimed  in  this  connection,  on  the  plaintiffs  behalf, 
that  the  receiver,  Jewett,  never  advertised  any  notice  of  his 
appointment,  as  such,  or  any  notice  to  creditors  holding  open 
or  subsisting  contracts  of  the  Erie  Railroad  Company,  or  to 
other  creditors,  to  present  their  claims  to  him  ;  and  that  the 
provisions  of  the  statutes  of  this  state,  which  cast  duties  of 
the  character  above  mentioned  upon  the  receivers  of  corpora- 
tions, applied  to  the  receivership  under  consideration. 

I  am  persuaded  that  the  receivership  of  Jewett,  as  consti- 
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tuted,  and  as  it  existed  before  the  final  judgment  in  the  peo- 
ple's action,  was  not  of  such  a  nature  as  to  make  it  subject  to 
the  statutory  provisions  to  which  reference  has  been  made  by 
the  learned  counsel  for  the  plaintiff.  When  a  court  of  equity 
acquires  jurisdiction  under  a  statute  or  otherwise,  to  dissolve 
a  corporation,  and  that  was  the  object  of  the  people's  action, 
and  when  the  dissolution  is  ordered,  the  property  and  estate 
of  the  corporation  is  to  be  administered  in  pursuance  of  exist- 
ing statutes,  but  if  there  are  no  statutes  on  the  subject,  then 
under  the  general  powers  of  a  court  of  equity  and  according 
to  its  rules  and  practice. 

The  .Revised  Statutes  do  make  provision  for  the  appoint- 
ment of  a  receiver  in  an  action  brought  against  a  corporation 
by  a  judgment  creditor,  as  also  in  actions  against  moneyed 
corporations  and  insurance  companies,  and  in  the  case  of  the 
voluntary  dissolution  of  a  corporation.  But  no  statutory  pro- 
vision appears  to  have  been  made  for  the  appointment  of  a 
receiver  in  an  action  commenced  by  the  attorney-general  for  the 
dissolution  of  a  corporation  under  section  33  of  article  2,  title 
4.  chapter  8,  part  3,  on  the  ground  of  its  alleged  insolvency. 

Section  430  of  the  Code  of  Procedure  authorizes  an  action 
by  the  attorn  ey-geneal  for  the  purpose  of  vacating  or  annul- 
ling the  existence  of  a  corporation  for  causes  which  are  therein 
designated,  amongst  which  are  "  when  it  shall  have  done  or 
omitted  any  act  which  amounts  to  a  surrender  of  its  corpo- 
rate privileges  and  franchises."  It  was,  however,  claimed  by 
the  learned  counsel  for  the  defendant  that  the  proceedings  of 
the  attorney-general  were  founded  upon  section  38  of  the 
statute  above  referred  to.  But  I  do  not  think  that  this  point 
is  decided  by  determining  whether  the  people's  action  was 
under  the  statute  referred  to  or  under  the  Code  of  Procedure. 

Section  444  of  the  Code  provides  for  the  appointment  of  a 
receiver  in  an  action  brought  in  pursuance  of  its  provisions, 
"  after  judgment"  and  it  is  made  the  duty  of  the  attorney- 
general,  after  judgment,  to  institute  proceedings  for  the 
appointment  of  such  receiver. 
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But  there  is  ample  power  in  the  court  in  which  the  action 
is  pending,  before  judgment,  to  protect  the  property  of  a  cor- 
poration against  which  such  an  action  has  been  brought,  by 
the  appointment  of  a  temporary  receiver,  and  such  receiver 
would  be  subject  to  the  order  and  control  of  the  court. 

It  is  a  familiar  power  exercised  by  a  court  of  equity  to 
appoint,  at  the  very  commencement  of  the  action,  if  grounds 
therefor  exist,  a  temporary  receiver  to  take  the  mere  care  and 
control  of  the  property  until  the  court  shall  in  the  end 
determine  what  shall  be  done  with  it. 

In  the  complaint  in  the  people's  action,  after  the  demand 
for  judgment  that  the  corporation  be  dissolved,  it  is  asked 
that  in  the  meantime,  and  while  such  proceedings  are  being 
had  and  taken  in  the  premises,  "  a  receiver  may  be  appointed 
to  take  hold  and  possess,  under  the  immediate  authority  and 
direction  of  this  court,  all  and  singular  the  franchises,  prop- 
erty, railroad  and  appurtenances  of  the  said  company,"  and 
in  substance,  with  power  to  operate  the  road  and  to  preserve 
and  protect  the  corporate  existence  until  the  final  judgment, 
and  to  borrow  money  on  the  pledge  of  the  corporate  prop- 
erty and  the  rents  and  revenues  thereof  subject  to  the  order 
and  direction  of  the  court. 

As  Jewett  was  not,  before  judgment,  a  receiver  to  marshal 
or  distribute,  the  assets  among  those  who  should  in  the  end  be 
determined  to  be  entitled  thereto,  but  only  to  hold  the  prop- 
erty until  it  could  be  judicially  determined  whether  there  was 
a  valid  existing  ground  for  the  dissolution  of  the  corporation 
and  the  annulling  of  its  charter,  it  is  quite  evident  that,  for 
the  purposes  suggested,  there  was  no  occasion  to  advertise  his 
appointment,  nor  for  the  notification  of  creditors  to  present 
their  claims ;  and  the  duties  and  power  imposed  upon  the 
receiver,  such  as  the  running  of  the  road  and  the  incurring  of 
debts,  would,  it  seems  to  me,  be  wholly  inconsistent  with  any 
proceeding  looking  to  a  marshaling  or  distribution  of  assets 
before  judgment. 

There  is  no  statute,  in  so  far  as  1  can  discern,  which  regu- 
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lates  the  duties  or  action  of  such  a  temporary  receiver,  and  for 
his  guidance  he  must  look  to  the  court  which  has  appointed 
him,  and  to  the  rules  and  orders  which  have  been  established 
by  it. 

I  have  no  idea  that  such  a  receivership  constitutes  a  special 
trust  for  creditors  not  parties  to  the  action,  of  a  nature  which 
would  forbid  the  court  from  controlling  its  action  and  opera- 
tion in  disposing  of  the  property  as  justice  and  equity  might 
require,  pending  the  proceedings,  without  notice  to  them. 
.For  it  is  to  be  observed  that  the  court  itself  has  the  care  of 
the  property,  the  receiver  is  but  its  creature. 

Unless  appointed  under  the  statute  directing  proceedings 
against  corporations,  the  receiver  has  no  active  powers,  except 
such  as  are  conferred  upon  him  by  the  order  of  his  appoint- 
ment and  the  course  and  practice  of  the  court  (  Verjplank  agt. 
The  Mercantile  Ins.  Co.,  2  Paige,  452). 

.For  these  reasons  I  am  satisfied  that  all  the  statutory  pro- 
ceedings, in  so  far  as  they  apply  to  receivers  appointed  under 
section  38  of  the  statute  or  Code,  with  respect  to  the  ascer- 
tainment and  adjustment  of  the  rights  and  interests  of  the 
creditors  in  and  to  the  property  under  the  care  and  control  of 
the  court,  and  for  its  distribution,  apply  only  to  a  receivership 
created  by  the  final  judgment  in  the  action.  The  omission  to 
give  such  notices  cannot,  therefore,  be  regarded  as  fraudulent, 
nor  can  their  absence  render  the  judgment  void.  In  so  far  as 
the  receiver  has  acted  he  has  observed,  as  it  seems,  the  orders 
.and  directions  of  the  court  with  respect  to  the  property.  It 
would  be  a  misuse  of  terms  to  call  such  obedience  evidence  of 
,a  fraudulent  intent  on  the  receiver's  part. 

Before  judgment  the  whole  subject-matter  was  within  the  con- 
trol of  the  court,  and  was  to  be  disposed  of  by  it,  when  moved 
thereto  by  the  parties,  by  a  proper  inquiry  conducted  in  the 
usual  way  and  as  justice  required.  And  before  judgment,  as 
the  complaint  shows,  the  question  in  regard  to  what  prop- 
erty the  mortgage  covered  was  investigated  and  determined 
-through  a  reference.  And  although  this  was  not  definitely 
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determined  in  the  foreclosure  action,  in  which  it  was  sold 
subject  to  liens  and  an  accounting  as  to  the  rights  and  inter- 
ests of  others  in  it,  yet  in  the  people's  action,  which  was  then 
pending,  an  inquiry  was  initiated  and  completed  in  the  manner 
the  court  directed  and  the  question  was  put  at  rest  by  the 
judgment,  and  that  judgment  must  be  regarded  as  settling 
that  question,  "interest  reipublicce  ut  sit  finis  litium" 

It  is  not  intended  by  this  statement  to  question  but  that 
third  persons  may  attack  a  judgment  relied  upon  against 
them,  upon  the  ground  that  it  was  fraudulently  or  collusively 
obtained.  For  fraud  "  avoids  all  judicial  acts,  ecclesiastical 
or  temporal "  (Fermors  Cases,  3  Rep.,  780  ;  Broom's  Legal 
Maxims,  335).  But  for  mere  errors  or  irregularities  iu  pro- 
ceedings a  judgment  cannot  be  collaterally  impeached.  For 
the  rule  is  well  recognized  that  where  the  court  has  jurisdic- 
tion of  the  subject-matter  and  of  the  parties,  its  judgments, 
although  irregular  in  form  or  erroneous  even,  are  conclusive 
so  long  as  they  remain  unreversed  ;  and  they  cannot  for  such 
defects  be  collaterally  attacked,  for  a  court  of  equity  will  not 
take  upon  itself  a  revisory  jurisdiction. 

The  fact  that  receiver  Jewett  was  not  a  party  defendant  in 
the  people's  action  does  not  disturb  the  binding  force  of  that 
judgment.  He  was  present  in  the  litigation  as  receiver, 
appointed  by  the  court  to  hold  the  property,  which  was  itself 
in  "  custodia  legist  And  in  order  to  justify  the  court  in 
entertaining  a  proceeding  to  vacate  and  annul  a  solemn  judg- 
ment upon  the  ground  of  fraud  in  its  recovery,  the  charges 
and  allegations  of  fraud  should  be  specific  and  clear,  and  a 
pleading  seeking  to  show  it  cannot  be  sustained  upon  general 
statements  of  fraud  and  collusion,  nor  upon  facts  which,  when 
stated,  dispel  the  idea  of  its  existence. 

There  is  but  one  other  subject  to  which  it  seems  necessary 
to  refer.  By  the  final  judgment  in  the  people's  action  the 
defendant  Jewett  was  continued  as  receiver  of  the  Erie  Rail- 
road Company,  with  all  the  powers  and  authority  conferred 
by  law  upon  receivers  of  dissolved  corporations.  It  is  quite 
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clear  that,  as  such  receiver,  Jewett  is  entitled  to  all  the  assets 
of  the  Erie  Railroad  Company  not  legally  disposed  of ;  and 
any  action  or  proceeding  necessary  for  their  recovery  can  be 
maintained  by  him,  or  at  the  instance  of  creditors,  should  the 
court  so  order,  in  his  name.  If  he  has  hitherto  neglected  any 
statutory  or  other  duty,  he  can  be  compelled  by  like  order, 
upon  an  application  in  the  suit  in  which  he  was  appointed,  to 
take  appropriate  action  in  the  premises. 

The  result  which  I  have  reached  is,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
for  that  reason  there  must  be  judgment  for  the  defendants  oil 
the  demurrers. 


SUPREME  COURT. 

JEAN  B.  M.  DUCHE  -et  al.  agt.  THE  BUFFALO  GRAPE  SUGATJ 

COMPANY. 

Qhange  of  place  of  trial — Domestic  corporation  —  when  sued  by  a  non-resi- 
dent— -Place  of  trial —  Time  within  which  the  notice  of  motion  to  cliange 
place  of  trial  must  be  made  —  If  not  made  in  time,  the  right  to  the  cJiange  is 
waived — Code  of  Civil  Procedure,  sections  981,  983  986. 

Though  a  domestic  corporation,  when  sued  by  a  non-resident,  had  the 
right  to  have  the  place  of  trial  in  the  county  which  it  had  designated 
by  its  certificate  of  incorporati*n  as  that  in  which  its  principal  office  of 
business  was  to  be  located,  yet  such  right  is  in  no  sense  jurisdictional, 
and  hence  may  be  waived.  By  section  988  of  the  Code  of  Civil  Pro- 
cedure, the  notice  -of  motion  to  compel  the  change  of  the  place  of  trial 
to  the  county  of  defendant's  residence  must  be  made  within  ten  days 
after  the  five  days  within  which  a  demand  for  such  change  must  be 
made  upon  plaintiff.  If  this  is  not  done,  the  right  to  the  change  is 
waived. 

Special  Term,  September,  18S2. 

MOTION  to  change  the  place  of  trial  from  the  county  of 
New  York  to  the  county  of  Erie. 
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£owen,  Rogers  &  Locke,  with  ex-judge  FITHIAN,  for  motion. 
Mitchell  <&  Mitchell,  opposed. 

POTTER,  J. —  The  motion  is  made  upon  the  ground  that 
the  place  of  trial  in  this  action  is  governed  by  section  984, 
Code  of  Civil  Procedure.  The  action  doubtless  belongs  to 

o 

the  class  of  actions  piovided  for  by  that  section.  The  plain- 
tiff is  a  non-resident,  and  the  defendant  is  a  domestic  corpora- 
tion organized  under  the  act  of  1848.  By  the  terms  of  the 
certificates  of  the  defendant,  filed  in  the  office  of  the  clerk  of 
Erie  county,  and  in  the  office  of  the  secretary  of  state,  the 
city  of  Buffalo  and  the  county  of  Erie  were  designated  as  the 
places  where  its  principal  office  of  business  was  to  be  located, 
and  its  operations  were  to  be  carried  on.  The  defendant, 
therefore,  had  the  right  to  have  the  trial  take  place  in  Erie 
county.  But  such  right  is  not  an  absolute  right,  and  is  in  no 
sense  jurisdictional,  and  hence  may  be  waived  (Sec.  985). 

To  secure  the  enjoyment  of  such  right,  and  to  prevent  a 
waiver  of  it,  section  986  provides  that  the  defendant  must 
demand  to  have  the  trial  take  place  in  the  county  of  his  resi- 
dence, and  if  the  plaintiff  does  not  serve  a  written  consent  to 
the  change  required  within  five  days  after  service  of  such 
demand,  the  defendant  may  serve  a  notice  of  motion  to  the 
court  to  compel  the  change.  The  demand  in  this  case  was 
served  upon  the  twelfth  of  July.  The  plaintiff  neglected  or 
refused  to  consent  to  the  change,  and  upon  the  fourteenth 
day  of  .August  the  defendant  served  notice  of  this  motion.  I 
think  the  motion  was  out  of  time,  and  must,  for  that  reason, 
be  denied.  The  statute  is  clearly  permissive  of  the  motion, 
provided  the  motion  is  made  in  a  certain  manner  and  within 
the  prescribed  time. 

Under  the  former  Code  (sec.  126),  there  was  no  limitation 
of  the  time  in  which  the  motion  to  change  the  place  of  trial 
to  the  proper  county  could  be  made,  and  accordingly  it  was 
held  under  that  statute  that  such  a  motion  could  be  made  at 
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any  time  before  trial  (Uulbard  agt.  Nat.  Peo.  Ins.  Co.,  11 
How.,  149 ;  Conroe  agt.  Same,  10  Haw.,  403). 

But  a  change  was  made  by  section  986  of  the  Code  of  Civil 
Procedure,  requiring  the  service  of  notice  of  motion  to  com- 
pel the  change  to  be  made  within  ten  days  after  the  expi- 
ration of  the  five  days.  I  think  it  plain  that  the  legislature 
intended  to  change  the  law  in  this  respect.  One  purpose 
doubtless  was  while  affording  the  defendant  a  reasonable 
opportunity  to  have  the  trial  in  the  county  of  his  residence, 
yet  he  is  required  to  make  his  election  seasonably,  so  that  it 
should  be  known  and  settled  in  what  county  the  trial  was  to 
take  place,  that  it  might  be  placed  upon  the  calendar  of  the 
county  where  it  was  to  be  tried,  and  to  prevent  dilatory  efforts 
and  motions  to  change  the  place  of  trial  from  an  earlier  cal- 
endar in  one  county  to  a  later  calendar  in  another. 

It  was  urged  upon  the  argument  of  the  motion  that  sections 
781-783,  enlarging  time,  &c,  might  be  resorted  to  to  relieve 
the  defendant.  From  the  view  I  take  of  the  section  in  ques- 
tion, I  do  not  think  those  sections  can  be  made  available  for 
that  purpose.  But  if  those  sections  could  be  applied  to  this 
question  they  could  not  be  applied  in  the  absence  of  any  reason 
or  excuse,  or  explanation  of  the  defendant's  delay  in  making 
the  motion.  Section  781  provides  for  enlarging  the  time  upon 
showing  ground  therefor,  and  before  the  time  to  do  'an  act 
has  expired.  Section  783  provides  that  after  the  time  has 
elapsed  in  which  an  act  is  to  be  done,  the  court  may  grant 
relief  upon  good  cause  shown. 

This  is  not  an  application  for  leave  to  make  a  motion  for 
relief ;  and  if  it  were,  the  affidavits  show  no  grounds  or  good 
cause  for  granting  the  relief  desired.  Of  course,  upon  a  motion 
to  change  the  place  of  trial  to  the  proper  county,  no  regard  can 
be  had  to  the  convenience  of  witnesses.  If  the  defendant  thinks 
the  convenience  of  witnesses  would  be  subserved  and  the  ends 
of  justice  promoted,  by  a  trial  in  Erie  county,  he  is  at  liberty  to 
make  a  motion  to  change  the  place  of  trial  upon  those  grounds. 

Motion  denied. 


DIGEST 

CONTAINING  THE  WHOLE   OP 

68  HOW.,   ANTE,  AND    QUESTIONS    OF  PRACTICE    CONTAINED 

IN  26  HUN,  AND  85,  86  AND  87  N.  Y.  REPORTS. 


Attention  is  called  to  the  three  additional  headings  "  CODB  OP  PROCEDURE,"  "  CODE 
OP  CIVIL  PROCEDURE "  and  "CODE  OP  CRIMINAL  PROCEDURE,"  under  which  (for  tha 
convenience  of  the  reader)  will  be  found  collated  decisions  bearing  upon  the  various 
provisions  of  the  Codes.  


AFFIDAVIT. 

1.  An  affidavit  on  which  an  attach- 
ment is  asked  is  defective  where 
it  does  not  state,  as  section  636  of 
the  Code  of  Civil  Procedure  re- 
quires, that  the  plaintiffs  are  enti- 
tled  to   recover  the  sum  therein 
alleged  to  be  due  to  them  ' '  over 
and    above  all    counter-claims;" 
and   it  is  not  sufficient  to  allege 
that  such    sum  is  due  to  them 
"  over  and  above  all  discounts  and 
set-offs."   (Lwnpkin&gt.  Douglass, 
ante,  47.) 

2.  An  affidavit  is  defective  where  it 
fails  to  show  that  the  demand  is 
due  to  the  plaintiffs  over  and  above 
all  counter-claims  known  to  them. 
(Id.) 

3.  As  the  knowledge  of  the  plaintiff 
who    applies  for    an   attachment 
must  be  shown,  he  personally  must 
make  the  affidavit,  or,  if  made  by 
some  other  person,  such  facts,  at 
least,  should  be  stated  as  satisfy 
the  court  that  the  plaintiff  has  no 
knowledge  upon  the  subject,  be- 
cause the  entire  transaction  was 
with  the  affiant.    (Id.) 

4.  The  absence  of  any  proof  in  an 
affidavit  for  an  order  of  publica- 
tion   relating  to  the    subject  of 
diligence  in  the  effort  to  serve  the 
summons,  especially  where  it  ap- 
pears the  defendants  are  non-resi- 


dents of  the  state  and  engaged  in 
business  at  thejr  residences,"is  not 
fatal  to  the  jurisdiction  of  the 
court  so  as  to  invalidate  an  at- 
tachment where  the  motion  to 
vacate  such  attachment  is  made, 
not  by  the  debtors,  but  by  another 
creditor.  (Smith  agt.  Mahon,  ante, 


5.  Where  the  affidavits  on  which  an 
attachment  is  asked,  are  sufficient 
to  establish  the  fact  that  the  plain- 
tiff was  induced  to  part  with  his 
personal   property  by  the  fraud 
of    the    defendant,    "the   estate 
of  another   is   lessened,"    and  is 
so    lessened   by    "an    actionable 
act.  "    (  Weiller  agt.  Schreiber,  ante, 
491.) 

6.  An  affidavit  upon  which  an  order 
for  the  service  of  a  summons  was 
issued  stated  "  that  defendant  has 
not  resided  in  the  state  of  New 
York  since  March,  1877,  and  de- 
ponent is  advised  and  believes  is 
now  a  resident  of  San  Francisco, 
California:" 

Held,  that  this  was  not  sufficient, 
under  the  Code  of  Procedure  (sec. 
135),  to  authorize  the  granting  of 
the  order;  that  it  was  merely  an 
allegation  of  non-residence,  and 
did  not  tend  to  establish  that  de- 
fendant could  "  not  after  due  dMi- 
gence  be  found  within  the  state." 
(Carleton  agt.  Carkton,  85  N.  Y., 
313.) 
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AGENCY. 

1.  The  plaintiff  dealt  with  defend- 
ant under  a  written  agreement 
whereby  the  former  was  to  pur- 
chase goods  from  the  latter  under 
an  exclusive  agency,  and  was  al- 
lowed a  specific  discount  and  the 
privilege  of  exchanging  any  of  his 
purchases  at  any  time : 

Held,  1.  That  there  having  been 
no  final  settlement  or  adjustment 
at  any  time  prior  to  the  trial,  and 
the  agreement  contained  no  clause 
as  to  interest,  the  defendant  was 
not  entitled  to  charge  interest. 
2.  The  loss  upon  goods  sent  by 
plaintiff  to  defendant  for  ex- 
change, which  were  damaged  by 
fire  while  in  transit,  should  be 
borne  by  plaintiff,  as  the  goods 
belonged  to  him  when  shipped, 
and  the  title  remained  in  him  until 
they  reached  defendant's  custody. 
(Chase  agt.  Union  Stone  Company, 
ante,  336.) 


ALIMONY. 

1.  When  a  decree  of  separation  from 
bed  and  board  has  been  entered  in 
favor  of  a  wife  against  her  hus- 
band, without  any  provision  for 
the  maintenance  of  the  wife,  she 
cannot  afterwards  have  the  decree 
changed  so  as  to  make  such  pro- 
vision, by  showing  that  the  hus- 
band's pecuniary  circumstances 
are  such  that  an  allowance  of  ali- 
mony would  be  proper.  (Erken- 
brach  agt.  Erkenbrach,  ante,  194.) 


ALLOWANCE. 

1.  Upon  a  motion  for  a  new  tral, 
upon  exceptions  ordered  to  be 
heard  in  the  first  instance  at  the 
general  term,  after  a  verdict  in 
favor  of  the  plaintiff,  directed  by 
the  court,  the  general  term  sus- 
tained the  exceptions  and  ordered 
a  new  trial.  Upon  an  appeal 
taken  to  the  court  of  appeals,  that 


court  affirmed  the  judgment  of  the 
general  term,  and  ordered  judg- 
ment absolute  against  the  plaintiff, 
upon  his  stipulation,  with  costs  : 
Held,  that  the  special  term  had 
power,  upon  the  remittitur,  to 
entertain  a  motion  made  by  the 
defendant  for  an  additional  allow- 
ance. (Parrott  agt.  Sawyer,  26 
Hun,  466.) 

2.  SemUe,  that  when  the  allowances 
awarded  to  the  parties  by  the  sur- 
rogate, upon  the  settlement  of  an 
executor's  account,  exceed  the 
]imit  prescribed  by  section  32">4 
of  the  Code  of  Civil  Procedure, 
but  the  accounting  has  been  diffi- 
cult and  intricate,  and  involved 
investigation  exceeding  over  a 
period  of  several  years,  and  the 
amounts  involved  are  large,  the 
court  will  not  feel  bound  on  ap- 
peal to  modify  the  decree  in  that 
respect,  when  no  objection  thereto 
has  been  made  by  the  parties. 
(Riggs  agt.  Cragg,  26  Hun,  89.) 


AMENDMENT. 

1.  A  legatee  transferred  by  an  as- 
signment, absolute  on  its  face,  all 
his  interest  in  the  testator's  estate 
to  a  firm  which,  at  the  same  time, 
executed  to  him  an  instrument 
agreeing  that,  if  more  than  a  sum 
specified  was  realized,  they  would 
pay  to  him  the  excess.  In  an  ac- 
tion by  the  legatee  against  the  ex- 
ecutor and  his  sureties,  defendant 
set  up  the  assignment,  and  claimed 
that  the  assignees  were  necessary 
parties.  The  assignment  was 
proved  on  the  trial,  and  defend- 
ant's counsel  objected  to  the  defect 
of  parties;  plaintiffs'  counsel  stated 
that  one  of  the  firm  was  in  court, 
the  court  thereupon  stated  that  it 
would  direct  the  pleadings  to  be 
amended  and  the  members  of  the 
firm  brought  in  immediately  as 
parties,  and  directed  the  trial  to 
proceed.  At  the  close  of  plain- 
tiffs' case,  defendants'  counsel 
moved  to  dismiss,  because  of  de- 
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feet  of  parties.     The  motion  was 
denied : 

Held,  error;  that  the  assignees 
were  necessary  parties;  and  that 
the  proceeding  on  the  trial  did  not 
obviate  the  objection,  as  it  did  not 
make  them  parties  on  the  record 
so  as  to  bind  them.  (Hood  agt. 
Hood,  85  N.  T.,  562.) 


APPEAL. 

1.  In  an  action  for  broker's  com- 
missions, in  procuring  a  loan  of 
$35,000,   tried  by   a  jury  in  the 
marine  court,   there  was  a  con- 
tention of  fact  upon  the  trial  over 
the  question  of   an  original  em- 
ployment.    The  trial  resulted  in  a 
verdict    for    $400    in    plaintiff's 
favor.      The  defendant's  motion 
for  a  new  trial  upon  the  minutes 
was  denied,  and  an  appeal  taken 
from  the  order  and  judgment  en- 
tered  upon   the    verdict    to    the 
general  term  of  the  marine  court, 
where  the  judgment  was  affirmed, 
upon  the   plaintiff  stipulating  to 
reduce  the  recovery  from  $400  to 
$175.    The  case  was  given  to  the 
jury  under  an  absolute  instruction 
to  allow  plaintiff  $400  in  case  they 
found  in  his  favor   upon    other 
questions  : 

Held,  that  the  general  term  of 
the  marine  court  exceeded  its  au- 
thority by  directing  an  affirmance 
should  the  plaintiff  stipulate  to 
reduce  the  recovery  to  $175.  The 
statute  limits  the  plaintiff 's  right 
to  that  amount,  but  the  jury  had 
power  to  award  him  less.  (Bur 
ling  agt.  Gunther,  ante,  08.) 

2.  Neither  the  plaintiff's  right,  nor 
the  defendant's  liability,  with  ref- 
erence to  amount,  has  ever  been 
passed  upon  by  the  jury,  as  they 
were  misled  by  an  erroneous  in- 
struction, and  the  general  term, 
by  endeavoring,  instead  of  order- 
ing a  new  trial,  to  adjudicate  what 
the  plaintiff  was  entitled  to,  ex- 
ceeded their  powers,  the  needed 
facts  not  having  been  found  on 
the  trial.    (Id.) 


S.  An  appeal  lies  to  the  general  term 
of  the  court  of  common  pleas  from 
the  general  term  of  the  marine 
court  in  landlord  and  tenant  pro- 
ceedings. (Shaw  agt.  McCarty, 
ante,  28G.) 

See  UNDERTAKING. 

Morss  agt.  Hasbrouck,  ante,  84. 
Morss  agt.  Hasbrouck,  ante,  2Ul. 

4.  An  appeal  to  the  general  term  of 
the  supreme  court  from  the  decree 
of  a  surrogate,  refusing  to  admit  a 
will  to  probate,  is  a  separate  and 
independent    special    proceeding 
within  the  meaning  of  subdivision 
1 1  of  section  8847  of  the  Code  of 
Civil  Procedure,  which  provides 
that  chapters  14  to  20  of  that  act 
shall    only  apply    to    actions    or 
special  proceedings  commenced  on 
or  after  September  1,  1880  ;  and 
an  appeal   taken  after  that  date 
from  a  decree  previously  entered  is 
governed  and  must  be  regulated 
by  the  provisions  of  the  said  Code. 
(Matter  of  Gates,  26  Hun,  179.) 

5.  A  failure  to  specify  in  a  notice 
of  appeal,  to  what  court  the  ap- 
peal  is   taken,  is  a  mere  irregu- 
larity which  the  respondent  waives 
by  appearing,  noticing  the  appeal 
for  argument  and  putting  it  on  the 
calendar.     (Id.) 

6.  Where  the  right  of  one  claiming 
to  be  a  residuary  legatee,  to  call 
the  executor  to  account,  is  con- 
tested by  the  latter  on  the  ground 
that  the  petitioner  has  no  interest 
in  the  estate,   the  order  of    the 
surrogate  granting  the  application 
and  compelling  the  executor  to 
account    involves    a    substantial 
right,  and  is  appealable.     (Fiester 
agt.  Sftepard,  26  Hun,  183.) 

7.  In  a  case  tried  by  a  jury  it  is  not 
necessary  that  an  order  of  reversal 
by  the  general  term  should  state 
whether  the  reversal  was  on  ques- 
tions of  law  or  fact,  and  where  it 
does  not  state  that  the  reversal  was 
upon  questions  of  fact,  if  the  facts 
were  properly  before  the  court  for 
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review,  it  is  not  to  be  presumed 
that  the  reversal  was  upon  ques- 
tions of  law  only.  (Goodwin  agt. 
QmkKn,  85  N.  Y.,  21.) 

8.  The  rule  applicable  to  cases  tried 
by  a  referee  or  by  the  court  with- 
out a  jury  (Code  of  Civil  Procedure, 
sec.  1888)  does  not  apply  to  cases 
tried  by  jury.     (Id.) 

9.  Where  the  facts  are  before  the 
general  term,  and  it  reverses  the 
judgment,  but  instead  of  granting 
a  new  trial  directs  judgment  abso- 
lute,   its  decision    is    reviewable 
here.     (Id.) 

10.  In  such  case,  however,  if  it  is  de- 
termined by  this  court  that  the  gen- 
eral term  went  too  far  in  directing 
final  judgment,  it  is  not  necessary 
to  wholly  reverse,  and  to  restore 
the   original   judgment;    but  the 
decision  of  the  general  term  may 
be  modified  so  as  to  award  a  new 
trial.    (Id.) 

11.  L.  died  in  this  state  leaving  per- 
sonal property  in  this  state  and  in 
Michigan,  and  leaving  a  will  by 
which  she  bequeathed  legacies  to 
certain   persons   residing  in  this 
state,  and   to   others  residing  in 
Michigan  and  elsewhere.    She  ap- 
pointed defendant  executor    for 
carrying  out  the  provisions  of  the 
will  "  so  far  as  they  relate  to  par- 
ties and  property  in  this  state," 
and    she    appointed    G.    and  J., 
residents  of  Michigan,  executors 
"  for  everything  so  far  as  they 
relate  to  parties  and  property  in 
the  state  of  Michigan  and  else- 
where."   She  directed  her  New 
York  legatees  to  be  first  paid.  The 
will  was  admitted  to  probate  in 
this  state  and  letters  testamentary 
issued  to  defendant  alone;  there- 
after the  will  was  admitted  to  pro 
bate  in  Michigan,  and  letters  issued 
to  G.  and  J.    Defendant  took  pos- 
session of    the  personal  property 
within  this  state,  and  filed  an  in- 
ventory thereof;   G.   and  J.  took 
possession  of  that  in  Michigan  and 
no  part  of  it  has  come  into  this 


state.  On  settlement  of  defend- 
ant's accounts,  he  rendered  an  ac- 
count for  all  the  property  inven- 
toried, and  which  came  to  his 
hands,  all  of  which  was  used  i» 
the  payment  of  debts,  expenses, 
&c. ,  leaving  nothing  for  legatees ; 
the  testatrix  left  sufficient  assets 
in  Michigan  to  pay  her  debts  in 
that  state  and  to  pay  the  New 
York  legatees.  Defendant  re- 
quested the  Michigan  executors  to 
surrender  to  him  some  portion  of 
the  assets  in  their  hands,  which 
they  refused : 

Held,  that  assuming  the  surro- 
gate before  whom  the  accounting 
was  had,  had  the  power,  under 
the  statutes  (2  R  S.,  2^0,  sec.  1), 
to  direct  defendant  to  institute 
legal  proceedings  for  the  recovery 
of  .the  Michigan  assets,  it  was  a 
matter  in  his  discretion,  and  his 
refusal  so  to  do  was  not  review- 
able  here.  (Sfarman  agt.  Page,  83 
N.  Y.,  123.) 

12.  Upon  a  reference,  under  the  stat- 
ute, of  a  disputed  claim  against 
an  estate  the  referee  sustained  tlvs 
claim.  His  report  was  set  aside  by 
the  special  term,  but  on  appeal  to 
the   general    term  the    order  of 
special    term   was  reversed    and 
judgment  ordered  for  the  claimant 
on  the  report: 

Held,  that  the  judgment  was  ap- 
pealable to  this  court;  but  that 
only  the  questions  of  law  raised 
by  the  exceptions  could  be  here 
considered;  that,  so  far  as  the 
order  of  the  special  term  was  based 
upon  its  view  of  the  facts,  this 
court  was  to  be  governed  by  the 
findings  of  the  referee,  where 
there  was  any  evidence  to  sustain 
them.  (Fredenburgh  agt.  Biddle- 
com,  85  N.  Y.,  196.) 

13.  In  an  action  to  foreclose  a  mort- 
gage in  which  defendant  E.  was 
sought  to  be  charged  for  any  defi- 
ciency upon  a  subsequent  guaranty 
of  payment  of  balance  due  on  de- 
mand, it  was  averred  in  the  com- 
plaint that  a  demand  was  made ; 
the  answer  contained  a  general  de- 
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nial  of  the  allegations  of  the  com- 
plaint, save  the  execution  of  the 
mortgage  and  the  subsequent 
agreement.  There  was  no  proof 
of  demand  on  the  trial,  and  it  did 
not  appear  that  the  question  was 
there  raised  or  suggested;  there 
was  no  finding  that  demand  was 
made,  and  no  request  to  find,  and 
it  did  not  appear  that  the  point 
was  taken  at  general  term : 

Held,  that  the  denial  in  the  an- 
swer was  not  one  that  would  posi- 
tively indicate  a  purpose  to  make 
the  question  of  demand  one  of 
the  contested  issues  on  trial,  al- 
though sufficient  to  authorize  the 
question  to  be  there  raised;  and 
that  the  question  could  not  be 
raised  here.  (Penn.  Coal  Co.  agt. 
Blake,  85  N.  T.,  228.) 

14.  Where  an  order  of  general  term 
granting  a  new  trial  is  affirmed  on 
appeal  to  this  court  and  judgment 
absolute  directed  against  the  ap- 
pellant, the  sureties  upon  the  un- 
dertaking given  to  perfect  the  ap- 
peal as  prescribed  by  the  Codes 
(Code  of  Civil  Procedure,  sec.  1326  ; 
Code  of  Procedure  sec.    334),   are 
only  liable  for  costs  of  the  appeal 
to  this  court,  not  for  all  the  costs 
in  the  action.    (Burdett  agt.  Lowe, 
85  N.  T.,  241.) 

• 

15.  A  correct  decision  will  not  be  re- 
versed, on  appeal,  because  found- 
ed upon  a  wrong  reason  ;  at  least, 
unless  where  the  ground  of  de- 
cision can  be  seen  to  have  misled 
a  party  to  his  injury.     (Marvin 
agt.  Un.  L.  Ins.  Co.,  85  N.  Y.,  278.) 

16.  The  provision  of  the  act  of  1873, 
in  reference  to  the  equalization  of 
taxes  (sec.  1,  chap.  327,  Laics  of 
1873,  amending  the  act  cJiap.  312, 
Laws  of  1859),  providing  that  an 
appeal  made  by  a  supervisor,  in 
behalf  of  his  town,  from  any  de- 
cision of  tbe  board  of  supervisors 
in' the  equalization  and  correction 
of    assessment   rolls,    should    be 
null  and  void  in  case  the  determ- 
ination   thereof    was    not    made 
and    filed  with  the  clerk  of  the 


•  board  before  the  commencement 
of  the  next  annual  session,  was 
repealed  by  the  provision  of  the 
act  of  1376  (sec.  3,  cfutp.  49,  Laws 
of  1870),  declaring  that  the  State 
assessors  shall  certify  their  de- 
termination on  such  an  appeal  to 
the  board  of  supervisors,  "and 
forward  the  same  by  mail,  within 
ten  days  thereafter,  to  the  clerk  of 
said  board."  (People  ex  rel.  Robin- 
son agt.  Bd.  Sup'rs.  85  N.  Y.,  323.) 

17.  Where,  upon  motion  to  compel 
a  referee  appointed  to  sell  under 
judgment  in  a  partition  suit  to  pay 
to  the  purchaser  the  amount  of  a 
lien,   the  questions  of  fact  were 
referred  to  a  referee  to  take  proof 
and  report  thereon,  and  the  report 
of  the  referee  was  confirmed  by 
the  special  term,  and  where  it  ap- 
peared that,  at  the  general  term, 
both  parties  stood  upon  the  report, 
neither  questioning  the  findings 
of  fact: 

Held,  that  it  was  no  objec- 
tion to  the  order  of  the  general 
term  that  the  testimony,  which 
made  part  of  the  papers  upon 
which  the  matter  was  heard  at 
special  term,  was  not  before  it; 
that  neither  the  Code  ( Code  of  Civil 
Procedure,  sec.  1353)  nor  the  rule 
(rule  14)  were  to  be  so  literally 
construed  as  to  require  the  print- 
ing and  presentation  of  unneces- 
sary and  superfluous  papers  ( Wese- 
managL  Wing-rove,  85 N.  Y.,3~)3.) 

18.  Upon  the  trial  of  an  indictment 
for  murder,  a  witness  for  the  pros- 
ecution having  testified  to  a  con- 
versation with  the  prisoner,  was 
asked,  on  cross-examination,  if  the 
prisoner  made  a  certain  statement 
in  another    conversation,    which 
was  conceded  to  be  no  part  of  the 
conversation  already  testified  to; 
this  was  excluded : 

Held,  no  error.  (Moett  agt.  Peo- 
ple, 85  N.  Y.,  373.) 

19.  Where    a    judgment,    entered 
upon  a  decision  of  the  court  on 
trial,  without  a  jury,  is  reversed 
by  the  general  term  on  questions 
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of  fact,  such  questions  are  open 
for  review  on  appeal  to  this  court, 
unrestrained  by  the  findings  of  the 
trial  court.  (Shultz  agt.  Hoagland, 
85  N.  Y.,  464.) 

20.  It  seems,  that  in  all  cases  where 
a  motion  is  addressed  to  the  favor 
of  the  court,  which  it  may,  in  its 
discretion,  grant  or  refuse,  it  rr.ay 
impose  terms  as  a  condition  of 
granting  the  motion,  and  if  the 
moving  party  cannot  or  will  not 
comply  with  the  condition,  the  re- 
sult is  simply  a  denial  of  the  ap- 
plication, and  so  the  order  is  not 
reviewable  here.     (In  re  Waxerly 
Waterworks,  85  N.  Y.,  478.) 

21.  An  order  refusing  to  set  aside, 
on  the  ground  of  their  misconduct, 
the   report  of  commissioners  ap- 
pointed under  the  General  Rail- 
road Act  (chap.  140,  Laws  of  1850, 
as  amended  by  chap.  282,  Laws  of 
1854),   to  appraise   damages    for 
lands  taken  for  railroad  purposes, 
•where  the  evidence  of  the  alleged 
misconduct  was   conflicting,  and 
does  not  clearly  establish  it,  is  not 
reviewable  by  this  court.    (In  re 
P.  P.  and  C.  1.  It.  R.  Co.,  85  N. 
Y.,  489.) 

22.  So  also  an  order  denying  an  ap- 
plication of  the  land-owner  to  have 
the  report  sent  back  to  the  com- 
missioners,  with  directions  that 
they  state  the  grounds  of  Their  de- 
cision, is  one  resting  in  the  discre- 
tion of  the  court,  and  is  not  re- 
viewable  here.    (Id.) 

23.  It  seems,  that  the  report  of  such 
commissioners  can  in  no  case  be 
brought  to  this  court  for  review 
either  by  appeal  or  certiorari ;  the 
determination    of     the    supreme 
court  is  final  and  conclusive.  (Id.) 

24.  An  order  granting  an  open  com- 
mission   to   examine    orally  un- 
known and    unnamed  witnesses 
involves  a  substantial  right,  and 
so  is  appealable  to  the    general 
term.     (Jemison  agt.  Citizens'  Sav- 
ings Bank,  85  N.  Y.,  546.) 


25.  A  refusal  of  the  general  term  to 
entertain  such  an  appeal  and  pass 
upon  its  merits,  on  the  ground 
that  it  does  not  involve  a  substan- 
tial right,  is  an  error  of  law  re- 
viewable  in  this  court.     (Id.) 

26.  The  Code  does  not  abridge  the 
power  the  supreme  court  has  al- 
ways had  over  its  own  judgments; 
it  may,  in  its  discretion,  stay  pro- 
ceedings pending  an  appeal  with- 
out the  prescribed  security;  and 
the  exercise  of  this  discretion,  un- 
less capricious  or  the  discretion  is 
abused,   is  not  reviewable  here. 
(G-ranger  agt.    Craig,   85  N.    Y., 
619.) 

27.  An  order  of  reference  in  proceed- 
ings by  certiorari  under  the  act  of 
1880  (cJiap.  269,  Laws  of  1880),  to 
review  and  correct  an  alleged  ille- 
gal, erroneous  or  unequal  assess- 
ment, or  an  order  refusing  to  set 
aside  such  an  order  of  reference, 
is   not   reviewable   here;    neither 
order  is  final,  nor  does  it  affect  a 
substantial  right  within  the  mean- 
ing of  the  Code  of  Civil  Procedure, 
section  190.     (People  ex  rel.  U.  and 
D.  R  R  Co.  agt.  Smith,  8a  N.  Y., 
628.) 

28.  A  return  to  this  court  on  appeal 
from  an  order  should  .consist  of 
certified  copies  of  the  notice  of 
appeal,  the  order  appealed  from 
and  the  papers  on  which  the  court 
below  acted,  and  the  case  made  by 
the  appellant  should  consist  of  a 
copy  of  this  return.     A  case  is  de- 
fective that  contains  no  certificate 
or  copy  of  any  certificate  of  the 
court  below.     (In  re  Bailey,  85  N. 
Y.,  629.) 

29.  Where  a  case  instead  of  a  certi- 
ficate contains  this  statement,  "  re- 
turn certified  as  required  by  law :" 

Held,  that  this  could  not  be  ac- 
cepted as  a  substitute.     (Id.) 

30.  Where  upon  application  under 
the  statute  (2  R.  S.   31,  sec.  1  et 
seq.)  for  the  discharge  of  a  debtor 
imprisoned  on  execution,  a  ques- 
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tion  of  fact  arises  as  to  whether 
the  petitioner  has  disposed  of  his 
property  with  intent  to  defraud, 
the  determination  of  the  court 
below  is  not  reviewable  here 
(Code  of  Civil  Procedure,  sec.  1837). 
(In  re  IS .,  85  N.  Y.,  630.) 

31.  It  seems  that  the  provision  of 
the  rule  (rule  3)  requiring  an  or- 
der on  a  non-enumerated  motion 
to  specify  "  all  the  papers  used  pi- 
read  on  the  motion,"  is  not  satis- 
fied by  a  statement  that  the  motion 
was  made  upon  all  the  papers  and 
proceedingf  in  the  action  (Rule  1, 
Ct.    of    Appeals).      (Hobart    agt. 
Hobart,  85  N.  Y.,  837.) 

32.  An  appeal  to  this  court  from  an 
order  of  general  term  only  brings 
up  certified  copies  of  the  notice 
of    appeal,    the    order    appealed 
from  and  the  papers  on  which  the 
court  below  acted.    (Id.) 

33.  When  a  return  is  procured  of 
papers  not  before  the  general  term, 
a  motion  to  correct  the  return  and 
to  require  the  appellant  to  make  a 
case  as  required  by  the  rules  is 
proper.    (Id.) 

34.  Judgment  was  entered  herein  on 
a  verdict  for  plaintiff   after  the 
making  and  pending  the  decision 
of  a  motion  on  the  minutes  of  the 
court  to  set  aside  the  verdict  on 
the  ground  that  there  was  no  suf- 
ficient evidence  to  sustain  it  and 
that  the  damages  were  excessive. 
The  court    granted  the  motion, 
granted  a  new  trial  and  directed 
that  the  judgment  should  be  vaca- 
ted on  the  sole  ground  of  exces- 
sive damages     On  appeal  to  the 
general  term,  a  case  was  made  and 
settled;  the  order   was    reversed 
and  a  further  judgment  for  cos^ 

•    was  rendered : 

Held,  that  the  latter  judgment 
was  not  appealable;  that  the  only 
questions  passed  upon  by  the  gen- 
eral term  were  those  raised  on  the 
motion  and  these  were  not  review- 
able  here.  (Dodge  agt.  Mann,  85 
N.  Y.,  613.) 


35.  Where  the  court  grants  an  order 
within  its  discretion,  upon  terms, 
the  party  asking  for  it  cannot  ap- 
peal to  this  court;   he  neod  not 
accept  the  conditions,  if  he  de- 
clines he  stands  as  if  the  favor  was 
denied,  and  the  power  of  review 
ends    with    the    general     term. 
(Brownell  agt.  RucKman,  85 N.  Y., 
648.) 

36.  An  undertaking  for  costs  is  nec- 
essary on  appeal  to  this  court,  in 
order  to  make  the  appeal  effectual 
for  any  purpose  (Code  of  Civil  Pro- 
cedure, sec.    1326),  and  the   court 
has  no  power  to  dispense  with  it ; 
its  power  is  limited  to  dispensing 
with  the  security  required  to  stay 
execution  (Sec.    1312.)    (Architec- 
tural  Iron  Works   agt.    City   of 
Brooklyn,  85  N.  Y.,  652.) 

37.  Where,  however,  notice  of  ap- 
peal was  served  in  good  faith, 
without  giving  an.undertaking  for 
costs,  in  reliance  upon  an  order  of 
the  court  dispensing   therewith; 

Held,  that  the  neglect  should  be 
deemed  excusable,  and  that  the 
omission  might  be  supplied  (Sec. 
1303.)  (Id.) 

38.  An  appeal  cannot  be  taken  to  this 
court  from  an   order  of  general 
term   affirming   an    interlocutory 
judgment.     An  appeal  from  such 
judgment  may  be  taken  to  the 
general  term  (Code  of  Civil  Pro- 
cedure, sec.  1349),  but  it  cannot  be 
reviewed  by  appeal  to  this  court 
until  after  final  judgment  (Code, 
sec.  190,  sub.  1 ;  sec.  1336).    ( Walker 
agt.  Spencer,  86  N.  Y.,  162.) 

39.  An  order  of  general  term  deny- 
ing a  motion  for  a  new  trial  on 
exceptions,  in  case  of  an  interlocu- 
tory judgment  is  reviewable  here 
(Code,  sec.  190,  sub.  2).     (Id.) 

40.  Where  an  assignee  in  bankruptcy 
neglects  to  come  in  and  defend  an 
action  pending  against  the  bank- 
rupt at  the  time  of  his  appoint- 
ment, as  authorized  by  the  Bank- 
rupt act  (U.  S.  R.  S.,  sec.  5047); 
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but  through  laches  or  even  excusa- 
ble neglect  omits  to  apply  until 
after  judgment  has  been  rendered 
and  executed,  it  is  in  the  discretion 
of  the  court  whether  to  set  aside 
all  the  proceedings  on  a  summary 
application  for  the  purpose  of  let- 
ting him  in,  or  to  leave  him  to  his 
remedy  by  action ;  and  the  exer- 
cise of  this  discretion  is  not  re- 
viewable  here.  (Keck&gt.  Werder, 
86  N.  Y.,  264.) 

41.  Where  the  trial  court  has  com- 
mitted an  error  material  to  the 
result,  the  judgment  will  not  be 
affirmed  on  appeal,  unless  it  ap- 
pears beyond  a  question  that  the 
party  defeated  cannot  succeed  up- 
on   a    new    trial.     (Capron   agt. 
Thompson,  8(i  N.  Y.,  418.) 

42.  A  referee  appointed  to  sell  in  a 
partition  suit  may  appeal  to  this 
court  from  an  order  therein  made 
upon  reading  and  filing  his  report 
depriving  him  of  his  legal  fees 
(Code  of  Civil  Procedure,  sec.  1294). 
It  does  not  rest  in  discretion  and 
affects  a  substantial  right.   (Hobart 
agt.  Hobart,  86  N.  Y.,  636.) 

43.  It  seems,  that  any  one  who  can 
properly  be  called  a  party  to  an 
order  in  an   action  and  who  is 
aggrieved  thereby  may  appeal,  al- 
though not  a  party  to  the  action. 
(Id.) 

44.  Upon  appeal  from  an  order  in  an 
action  reducing  the  fees  charged 
by  a  referee  appointed  to  sell,  the 
return  did  not  contain  the  papers 
in  the  action,  but  consisted  of  the 
referee's  report  of  sale  and  the 
order  appealed  from.     The  report 
stated  that  it  was  made  in  "  parti- 
tion :" 

Held,  that  this  statement,  it  be- 
ing uncontradicted,  was  sufficient 
to  show  that  the  sale  was  in  a  par- 
tition suit.  (Id.) 

45.  An  order  quashing  a  writ  of  cer- 
tiorari   is  not    reviewable    here. 
(People  ex  rel.  Purms  agt.  Board 
Police  Comrs.,  86  N.  Y.,  639.) 


46.  Where  the  lien  of  a  judgment 
upon  real  estate  of  the  judgment 
debtor  has  been  suspended  during 
appeal  by  order  of   the  court  as 
prescribed   by  the   Code  of    Civil 
Procedure  (sec.  1256),  an  order  va- 
cating such  order  of  suspension 
and  upon  its  face  purporting  to 
restore  the  lien  nunc  pro  tune  does 
not  restore  it  as  against  a  creditor 
whose  judgment  was  docketed  in 
the  interval  between  4he  granting 
of   the  two  orders,  and  who  was 
not  a  party  to  the  original  action 
or  to  the  proceeding  vacating  the 
order.     The  court  cannot  by  the 
mere  process  of  vacating  its  order 
destroy  liens  taken  upon  the  faith 
of  it.  (Harmon  agt.  Hope,  87  N.  Y. , 
10.) 

47.  When  the  gravamen  of  an  action 
as  set  forth  in  the  complaint  is 
fraud  and  the  action  is  tried  upon 
that  theory  without  objection  or 
exception,  and  the   judgment  is 
adverse  to  the  plaintiff,  the  ques- 
tion as  to  whether  the  complaint 
stated  facts  sufficient  to  constitute 
a  cause  of  action  on  contract,  and 
whether  there  was  evidence  suffi- 
cient on  the  trial  to  sustain  such  a 
cause  of   action  cannot  be  con- 
sidered on  appeal  to  this  court. 
(Salisbury  agt.  Howe,  87  N.  7".,  128.) 

48.  A  question  not  presented  on  trial 
cannot  be  heard  here.     (Id.) 

49.  It  seems,  that  in  an  action  in  the 
nature  of    a  creditor's  suit,   the 
amount  of   the    judgment  upon 
which  it  is  based  measures  the 
matter  in  controversy,  and*  if  less 
than  $500,  the   judgment  in  the 
creditor's  suit  is  not  appealable 
to  this  court  unless  an  appeal  is 
allowed  by    the  Supreme  Court 

^(Code,  sec.  I9\,snb.  3).  (Pay ne agt. 
Becker,  87  N.  Y.,  153.) 

50.  An  injunction  order  having  been 
issued  in  this  action,  restraining 
defendant,  its  officers,  &c.,  from 
doing  certain  acts,  an  order  was 
subsequently    granted,    directing 
that  an  attachment  as  for  contempt 
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issue  against  G.,  its  president,  re- 
turnable at  special  term,  at  a  day 
named  : 

Held,  that  the  order  affected  no 
substantial  right  of  defendant ;  and 
therefore,  was  not  reviewable 
upon  appeal  by  it  to  this  court. 
(A.  &  P.  Tel.  Co.  agt.  0.  &  B.  R. 
R.  Co.,  87  JV.  T.,  355.) 

51.  It  is  no  defense  to  an  action  on  an 
undertaking  given  to  stay  execu- 
tion under  the  Code  of  Procedure 
(sec.  335),  by  executors  on  appeal 
from  judgment  against  them  as 
such,  that  sufficient  assets  did  not 
come  to  the  hands  of  the  execu- 
tors to  pay  the  judgment.    (Yates 
agt.  Burch,  87  Jv.  Y.,  409.) 

52.  Under  the  provision  of  said  Code 
(sec.  348)  requiring  ten  days'  notice 
to  the  ' '  adverse  party  of  the  entry 
of  the  order  or  judgment  affirm- 
ing the  judgment  appealed  from," 
before  bringing  suit  upon  an  un- 
dertaking given  to  stay  proceed- 
ings on    appeal    to    the    general 
term,  the  fact  that  after  entry  of 
judgment  and  service  of    notice 
thereof,  the  sum  of  costs  was  re- 
duced upon  relaxation,  did  not  re- 
quire the  service  of  a  new  notice 
before  bringing  suit.     (Id.) 

53.  Where,  after  the  commencement 
of  an  action  against  a  railroad  cor- 
poration, the  plaintiff  executed  a 

.release  of  the  cause  of  action  and 
of  the  costs  therein,  and  also 
signed,  in  person,  a  stipulation 
discontinuing  the  action,  and  con- 
senting to  the  entry  of  an  order 
of  discontinuance  on  riling  the  stip- 
ulation, whichorder  was  entered, 
ex  parte  and  without  the  special 
direction  of  the  court,  upon  filing 
the  release  and  stipulation : 

Held,  that  while  the  court  had 
power  to  protect  the  plaintiff's 
attorney  against  a  collusive  settle- 
ment in  fraud  of  his  rights,  the 
plaintiff  was  not  entitled  to  have 
the  order  set  aside  on  account  of 
her  attorney;  that  the  order,  hav- 
ing been  entered  upon  her  stipula- 
tion expressly  authorizing  it,  she 


could  not  question  its  regularity 
and  could  not  be  heard  to  make  the 
objection  that,  having  appeared 
by  attorney,  he  only  was  author- 
ized to  sign  a  stipulation  for  dis- 
continuance; and  that  therefore 
an  appeal  by  her  from  an  order 
denying  a  motion  to  set  aside  an 
order  of  discontinuance  was  not 
sustainable.  (McBratney  agt.  R. 
W.  &  0.  R  K.  Co.,  87  JV.  Y.,  467.) 

54.  C. ,  an  attorney,  on  the  employ- 
ment of  a  lunatic  over  whose  per- 
son and  estate  a  committee  had 
been  appointed,  and  by  permis- 
sion of  the  court,  made  an  appli- 
cation to  supersede  the  commis- 
sion, which  was  denied.  C.  then 
applied  to  the  court  for  his  charges 
and  disbursements.  A  portion  of 
his  claim  was  allowed,  and  an 
order  granted  directing  its  pay- 
ment. The  committee  appealed 
to  the  general  term,  and  on  Janu- 
ary 15,  187;),  after  argument  but 
before  decision,  the  lunatic  died. 
On  January  twenty-second  the 
order  was  reversed  and  motion 
denied.  The  order  of  reversal 
was  duly  entered  and  served  on  C. 
February  twenty-fifth,  and  on 
May  first  he  appealed  to  this  court. 
In  June,  1871),  the  general  term, 
by  order,  substituted  ' '  January 
fifth"  for  "  January  twenty-sec- 
ond "  as  the  date  of  the  order  of 
reversal.  C.  caused  the  order,  with 
its  substituted  date,  to  be  re-en- 
tered on  September  21,  1881,  and 
on  September  twenty-sixth  ap- 
pealed therefrom.  A  motion  was 
thereafter  made  by  C.  for  an  order 
substituting  the  administrators  of 
the  lunatic  in  the  proceedings  in 
place  of  the  committee,  who  had 
also  died: 

Held,  first,  that  to  make  applica- 
ble the  provisions  of  the  Code  of 
Civil  Procedure  in  regard  to  ap- 
peals from  orders  where  a  party 
"has  died  since  the  making  of  an 
order"  (sec.  1297),  it  was  neces- 
sary for  the  moving  party  to  treat 
the  order  appealed  from  as  made 
before  the  death  of  the  lunatic, 
who  alone  could  be  regarded  as 
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"  the  adverse  party;"  that  the  serv- 
ice of  the  order  under  the  origi- 
nal date  was  effectual  to  limit  the 
time  of  appeal,  and  the  time  ex- 
pired in  sixty  days  thereafter. 
Second,  that  the  order  itself  was 
not  appealable,  as  it  was  in  the 
discretion  of  the  court  below; 
third,  upon  the  death  of  the  luna- 
tic, the  power  and  functions  of 
the  committee  ceased,  and  the  pro- 
ceedings abated ;  any  legal  claims 
against  the  estate  could  thereafter 
only  be  enforced  in  the  manner 
prescribed  by  law.  (In  re  Beck- 
with,  87  N.  Y.,  503.) 

55.  Under  the  Code  of  Civil  Pro- 
cedure (sec.  1837),  where  the  de- 
cree of  a  surrogate  in   proceed- 
ings for  the  probate  of  a  will  is 
affirmed  by  the  general  term  of 
the  supreme  court,  this  court  has 
no  jurisdiction,  upon   appeal,  to 
review  the  questions  of  fact  which 
depend  upon  conflicting  evidence, 
but  is  confined  exclusively  to  ques- 
tions of  law.     (In  re  Boss,  87  N. 
Y.,  514.; 

56.  It  seems,  that  unless  special  pro- 
vision authorizing  it  can  be  found 
in  the  law,  there  can  be  no  review 
in  this  court  of  questions  of  fact, 
depending  upon  conflicting  evi- 
dence, in  any  case.     (Id.) 

57.  It  seems,  also,  that  the  only  special 

E  revision  authorizing  the  review 
ere  of  such  questions  of  fact  is 
that  which  provides  for  a  review 
upon  the  facts,  where  the  general 
term  has  reversed,  upon  questions 
of  fact,  a  judgment  entered  upon 
the  report  of  a  referee,  or  upon  a 
decision  of  the  court  on  trial  with- 
out a  jury  (Sec.  1338).  (Id.) 

58.  The  provision  of   said  Code  re- 
lating to  appeals  from  decrees  of 
surrogates    (sec.  2586),   providing 
that  "  where  an  appeal  is  taken 
upon  the  facts,  the  appellate  court 
has  the  same  power  to  decide  the 
questions  of  fact  which  the  surro- 
gate had,"  etc.,  applies  exclusively 


to  appeals  to  the  supreme  court. 
(Id.) 

59.  Where,  in  proceedings  before  a 
surrogate  to  prove  a  will,  errone- 
ous evidence  is  received,  the  de- 
cree will  not  be  reversed  "unless 
it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily 
prejudiced    thereby"    (Cpde,   sec. 
2545).     (Id.) 

60.  Where  a  judgment  entered  upon 
the  report  of  a  referee  is  reversed 
by  the  general  term,  and  the  order 
of  reversal  does  not  certify  that  it 
was  founded  upon  error  of  fact,  it 
is  to  be  assumed  on  appeal  to  this 
court  that  the  reversal  was  for 
some  error  of    law.     ( Ward  agt. 
Craig,  87  N.  Y.,  550.) 

61.  The  respondent,  however,  is  en~ 
titled  to  sustain  the  reversal  by 
showing  any  error  of  la\V  which 
is  fatal  to  the  judgment,  whether 
made  the  reason  of  the  action  of 
the  general  term,  or  wholly  un- 
noticed by  it.    (Id) 

62.  Where  it  does  not  appear  in  an 
order  of  general  term  reversing 
a  judgment  entered  upon  the  re- 
port of  a  referee,  that  the  reversal 
was  upon   questions  of  fact,  the 
only  inquiry  on  appeal  from  the 
order  to  this  court  is  whether  it 
rests  upon  any  error  of  law  (Code, 
sec.  1338).     (Davis  agt.  Leopold,^! 
N.  Y.,  620.) 

63.  Under  the  Code  of  Civil  Pro- 
cedure (uec.  1337),  the  decision  of 
a  surrogate  upon  a  question  of  fact 
arising   on    conflicting    evidence 
upon   the  final   accounting  of   an 
executor  is  not  reviewable  here. 
(Dams  agt.  Clark,  87  N.  Y.,  623.) 

64.  The  provision  of  said  Code  (sec. 
2586),   declaring  that   "  where  an 
appeal  is  taken  upon  the  facts, 
the  appellate  court  has  the  same 
power  to  decide  the  questions  of 
fact    which  the  surrogate  had," 
etc.,  has  reference  only  to  appeals 
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from  surrogate's  decrees  or  orders 
to  the  supreme  court.     (Id.) 

65.  It  is  in  the  discretion  of  the  court 
below,  whether  to  set  aside  a  sub- 
poena duces  tecum  ;  so  also, whether 
permission  shall  be  granted  de- 
fendant to  inspect  and  copy  plain- 
tiff's books;  and  the  exercise  of 
this  discretion  is  not  reviewable 
here.  (Clyde  agt.  Rogers,  78  N. 
Y.,  025.) 

CO.  It  seems,  that  the  clause  in  section 
1  OOb  of  the  Code  of  Civil  Proced- 
ure providing  that  an  error  in  the 
admission  or  exclusion  of  evidence, 
etc.,  "upon  the  trial  may,  in  the 
discretion  of  the  court  which  re- 
views it,  be  disregarded  if  that 
court  is  of  opinion  that  substan- 
tial justice  does  not  require  that  a 
new  trial  should  be  granted,"  has 
no  application  to  a  trial  before  a 
referee.  (Litders  agt.  Rasmus.  87 
JT.  Y.,  631.) 


APPEARANCE. 

1.  Under  the  practice,  as  it  stood  be- 
fore the  Code  of  Civil  Procedure, 
a  notice  of  motion  signed  by  an 
attorney  was  a  general  appearance 
in  the  action,  and  when  an  attor- 
ney had  appeared  in  an  action  no 
change  of  attorneys  could  be  made 
without  an  order.      (Couch  agt. 
Mulhane,  ante,  79.) 

2.  But,  under  sections  421  and  422 
of  the  Code  of  Civil  Procedure, 
until  an  attorney  serves  a  formal 
notice  of  appearance  or  a  plead- 
ing, he  has  no  general  standing  in 
the  cause,  either  to  bind  or  pro- 
tect his  client;  and  an  attorney 
for  plaintiff  who  has  received  mo- 
tion papers  from  an  attorney  for 
defendant,  or  has  given  time  to  an 
attorney  for  defendant  to  answer, 
can  proceed  in  all  other  respects 
as  if  defendant  had  not  appeared. 
(Id.) 
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APPRENTICE. 

• 

I  1.  Where  an  apprentice  or  servant 
makes  a  complaint  to  a  magistrate 
under  section  931  of  the  Code  of 
Criminal  Procedure,  accusing  his 
master  of  cruelty  or  any  other 
violation  of  duty,  the  decision  of 
the  magistrate  thereon  is  not  re- 
viewable  on  appeal.  (KiUoran 
agt.  Barton,  28  Hun,  648.) 


ARBITRATION. 

1.  An  agent  or  attorney,  unless 
specially  authorized,  cannot  bind 
his  principal  by  a  submission  to 
arbitration.  (McPherson  agt.  Cox, 
86  N.  Y.,  472.) 


ARBITRATORS. 

1.  Since  the  passage  of  the  Code  of 
Civil  Procedure,  there  is  no  stat- 
ute in  force  which  empowers  a 
majority    of    the    arbitrators   ap- 
pointed   by    private    persons    to 
make  a  valid  award,  unless  the 
submission    is    in    writing,    sub- 
scribed by  the  parties  and   duly 
acknowledged,  or  proved  and  cer- 
tified as  a  deed  is  required  to  be 
for  the  purpose  of  being  recorded. 
(Lorenzo  agt.  Deery,  26  Hun,  447.) 

2.  A  lease  provided  positively  for 
two  renewals  of  twenty-one  years 
each  at  a  rent  to  be  agreed  upon 
by  the  parties.     In  case  they  could 
not  agree,  each  was  to  choose  a 
person  to  determine  the  rent,  and 
if  they  disagreed  an  umpire  was 
to  be  chosen  by  them  whose  de- 
cision was  to  be  final  and  conclu- 
sive.    If    the    lessor    refused    to 
grant  a  third  renewal  he  was  to 
pay  to  the  lessee  the  value  of  the 
buildings  to  be  erected  ;  "which 
valuation  shall  be  ascertained  by 
three  disinterested  persons  on  oath 
to  be  chosen  as  aforesaid." 

The  lease  was  not  acknowledged 
or  proved  or  certified  as  a  deed  is  . 
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required  to  be  for  the  purpose  of 
being  recorded. 

Reid,  that  the  three  persons 
must  agree  upon  -the  valuation, 
and  that  the  parties  were  not 
bound  by  an  award  made  by  two 
of  them.  (Id.) 


ARREST. 

1.  When  an  action  is  commenced 
to  recover  a  chattel,  the  court  ac- 
quires jurisdiction  of  the  case  and 
has  control  of  all  the  subsequent 
proceedings,  so  that  the  arrest  of 
a  defendant  without  the  service 
of  any   summons  is  not  such  an 
irregularity  as  will  justify  the  set- 
ting aside  of  the  service  of  the 
order  of  arrest.     ( Acker  el  al,  agt. 
Hauteman,  ante,  280.) 

2.  Under  section  770  of  the  Code  of 
Civil  Procedure  providing  that,  in 
the  first  judicial  district,  "a  mo- 
tion  which    elsewhere    must    be 
made  in  court  may  be  made  to  a 
judge  out  of  court,  except  for  a 
new  trial  on  the  merits,"  an  order 
of  arrest  may,  in  that  district,  be 
granted,  in  one  of  the  classes  of 
actions  described  in  subdivision  4 
of  section  550  of  the  Code  of  Civil 
Procedure,  by  a  judge  out  of  court, 
although  in  all  the  other  districts 
of  the  state  such  an  order  can 
only  be   granted    by  the    court. 
(Lachenmeyer  agt.  People,  26  Hun, 
542.) 

:3.  When  an  order  is  made  by  a 
judge  out  of  court  in  the  first 
judicial  district,  under  the  power 
conferred  upon  him  by  the  said 
section  770,  it  should  not  be  in 
form  an  order  of  the.  court,  nor 
should  it  recite  that  it  was  made 
in  court  at  a  special  term  held 
before  the  judge  who  made  it. 
{Id.) 

4.  Plaintiff  was  arrested  at  the  in- 
stance of  defendant,  under  the 
Stilwell  Act  (chap.  300,  Laws  of 
1831),  and  gave  bail;  upon  heaj- 
ing,  however,  an  order  was  made 


in  February,  1877,  vacating  the 
warrant  and  exonerating  the  bail, 
and  plaintiff  was  discharged  from 
custody.  Defendant  thereafter  re- 
moved the  proceedings  into  the 
supreme  court  by  certiorari,  and 
at  a  general  term,  held  in  October, 
1 877,  said  order  was  reversed,  the 
order  of  reversal  declaring  that 
the  proceedings  "be  and  the  same 
hereby  are  revived  and  restored." 
In  January,  18  iS,  this  order  was 
made  the  order  of  the  court  be- 
low, and  it  was  directed  that  plain- 
tiff "  be  required  to  appear  under 
the  original  warrant  and  proceed- 
ing," and  that  his  bail  produce 
him  on  a  day  specified.  On  that 
day  plaintiff  voluntarily  appeared, 
and  an  order  was  made  that  a 
commitment  be  issued,  directing 
the  sheriff  to  rearrest  and  commit 
him  to  jail  until  discharged  ac- 
cording to  law.  No  such  warrant 
was  ever  served  and  no  new  arrest 
made.  In  an  action  for  false  im- 
prisonment brought  in  January, 
18?9: 

Held,  that  the  original  im- 
prisonment, which  was  conceded 
to  have  been  illegal,  was  termin- 
ated upon  the  discharge ;  that  the 
subsequent  proceedings  were  not 
a  continuance  of  such  imprison- 
ment, and  did  not  amount  to  coer- 
cion, as  plaintiff  submitted  to 
them  voluntarily,  simply  to  resist 
their  legality;  that  the  order  re- 
viving and  restoring  the  proceed- 
ings did  not  revive  the  warrant 
for  the  imprisonment,  and  that, 
therefore,  the  action  was  barred 
by  the  statute  of  limitations  (Code 
of  Civil  Procedure,  sec.  584.)  (Dus- 
enbury  agt.  Keiley,  85  N.  Y.,  383.) 

5.  Under  the  Code  of  Civil  Proced- 
ure (sec.  552),  in  an  action  upon  a 
judgment  of  a  court  out  of  the 
state,  plaintiff  is   entitled  to  an 
order  of  arrest,  where  the  original 
cause  of  action  was  such  as  to  au- 
thorize the  arrest  of  defendant. 
(Baxter  agt.  Drake,  85  N.  Y. ,  502.) 

6.  It  seems,  that  the  action  should  be 
brought  upon  the  judgment,  in- 
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stead  of    the    original    cause  of 
action.     (Id.) 


ASSAULT  AND  BATTERY. 

1.  Under  the  acts  of  1860  and  1862, 
in  relation  to  married  women 
(Laws  of  I860,  chap.  90;  Laws  of 
1862,  chap.  346),  a  wife  may  bring 
an  action  against  her  husband  for 
damages  for  assault  and  battery, 
and  in  such  action  the  husband 
may  be  arrested  and  held  to  bail 
(DAVIS  P.  J. ,  dissenting).  (Schultz 
agt.  Schultz,  ante,  181.) 


ASSIGNMENT. 

1.  An  assignment  of  demands  hav- 
ing at  the  time  no  actual  existence, 
but  which    rests    in    expectancy 
merely,  is  valid  in  equity  as  an 
agreement,  and  takes  effect  as  an 
assignment    where  the   demands 
intended  to  be  assigned  are  subse- 
quently brought  into    existence 
(Johnson  agt.  Williams,  ante,  233.) 

2.  Where  the  evidence  showed  that 
one  P.  W.   died  in  March,  1880, 
leaving  a  will,  the  eighth  clause  of 
which  read  as  follows:  "I  give 
and  bequeath  to  my  nephew  W. 
W.,   son  of   my   brother   I.  W., 
deceased,  fifty  shares  of  the  capi- 
tal stock  of   the  Third   Avenue 
Railroad  Company  of  the  city  of 
New  York,  or  so  much  or  such 
portion  thereof  as  I  may  own  or 
be  possessed  of  at  the  time  of  my 
decease."      W.    W.,    the    legatee 
above  named,  died  intestate  May 
10,   1880,  having  previously  exe- 
cuted and  delivered  to  the  plaintiff 
an  instrument  in  writing  as  fol- 
lows:    "  I,    W.   W.,   of   Orange 
county,   of  the  state  of  Florida, 
now  at  present  residing  at  No.  53 
East  One  Hundred  and  Twelfth 
street,  of  the  city  of  New  York, 
do  give  and  bequeath  to  my  friend 
John   B.  .lohnson,  in  return  for 
all  kindness  and  attention  I  re- 
ceived from  him  in  this  my  last 


sickness,  all  the  Third  avenue  rail- 
road stock,  fifty  shares,  the  same 
that  was  bequeathed  to  me  by  my 
uncle  P.  W.,  now  deceased,  and 
request  that  my  aunt,  C.  W.,  see 
that  the  same  is  paid  over  to  him 
as  soon  as  practicable  after  my 
death;  this  being  my  dying  re- 
quest : " 

Held,  that  although,  independ- 
ent of  the  instrument,  the  testi- 
mony established  the  fact  that  it 
was  the  intention  of  W.  W.  to  give 
the  stock  to  the  plaintiff,  yet  the 
transaction  cannot  be  upheld  as  a 
gift  either  inter  vivos  or  donatio 
mortis  causa. 

Held,  also,  that  the  evidence  will 
not  support  a  declaration  of  trust, 
but  the  plaintiff  may  recover  upon 
the  instrument  as  a  valid  assign- 
ment. (Id.) 

3.  Although  the  language  employed 
is  that  ordinarily  used   in   testa- 
mentary disposition  of  property, 
yet  the  intention  of  the  author  of 
the  instrument  may  be  sought  for 
by  extrinsic   evidence  of  all  the 
surrounding  circumstances  which 
may  aid  in  its  interpretation.  (Id.) 

4.  In  this  and  like  cases  parol  evi- 
dence is  admissible,  not  to  vary  or 
contradict  but  to  explain  the  con- 
tract.    (Id.) 

5.  The  fact  that  a  general  assign- 
ment is  rendered  invalid  as  to  the 
creditors  of  the  assignor,  by  the 
insertion  therein  of  provisions  au- 
thorizing the  assignee  to  compro- 
mise with  the  debtors  and  to  sell 
on  credit,  does  not  of  itself  show 
that  the  assignor    has   assigned, 
disposed  of  or  secreted  his  prop- 
erty with  the  intent  to  defraud 
his  creditors,  within  the  meaning 
of    section   636  of    the  Code  of 
Civil  Procedure,  authorizing  the 
issuing  of  an  attachment.     (Mili- 
ken  agt.  Dart,  26  Hun,  24.) 

6.  Quwre,   as   to  whether  a  trade- 
mark will  pass  under  a  general 
assignment,   or  is  the  subject  of 
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attachment  or  of  levy  under  an 
execution.     (Id.) 

7.  Where  the  inventory  required  by 
section  3  of  chapter  466  of  1877, 
to  be   presented    to    the    county 
judge  by  a  debtor  who  has  made 
a  general  assigment,  is  verified  by 
the  debtor,  the  affidavit  must  be 
an  absolute  one  that  the  inventory 
is  in  all  respects  just  and  true. 
An  affidavit  to  the  effect  that  the 
inventory  is  just  and  true  "to  de- 
ponent's best  knowledge,  informa- 
tion and  belief  "  is  sufficient. 

A  general  assignment  rendered 
void  by  a  failure  to  file  an  in- 
ventory, as  required  by  section  3 
•of  chapter  466  of  1877,  is  not 
rendered  valid  by  the  subsequent 
repeal  of  the  said  section.  (Pratt 
agt.  Stevens,  26  Hun,  229.) 

8.  Where  a  debtor  has,  without  any 
intent  to  defraud  his  creditors, 
made  a  general  assignment  of  all 
his  property  for  their  benefit,  the 
rights  of  the  assignee  to  the  prop- 
erty so  received  are  not  affected 
by  the  subsequent  bankruptcy  of 
the    debtor,    and    his    discharge 
under  a  composition  with  his  credi- 
tors made    as    provided  in    the 
bankrupt  act.     (Bigler  agt.    Nat. 
Bank  of  Newburgh  26  Hun,  520.) 

9.  Under  chapter  466  of  1877,   and 
chapter  318  of  1878,  providing  for 
general  assignments  for  the  bene- 
fit of  creditors,  the  county  court 
may,  upon  the  application  of  a 
creditor,  require  the  assignee  to 
render  an  account,  and  this  with- 
out bringing  in  all  the  parties  in- 
terested in  the  estate  or  proceed- 
ing to  a  final  settlement.     But  the 
order  in  the  first  instance  should 
be  a  citation  to  show  cause,  and 
not  an  order  absolute,    (Matter  of 
Cowing  &  Co.,  26  Hun,  214.) 


ATTACHMENT; 

1.  An  affidavit  on  which  an  attach' 
ment  is  asked  is  defective  where 


it  does  not  state,  as  section  636  of 
the  Code  of  Civil  Procedure  re- 
quires, that  the  plaintiffs  are  enti- 
tled to  recover  the  sum  therein 
alleged  to  be  due  to  them  "over 
and  above  all  counter-claims;" 
and  it  is  not  sufficient  to  allege 
that  such  sum  is  due  to  them 
"over  and  above  all  discounts  and 
set-offs."  (Lampkin  agt.  Douglass, 
ante,  47.) 

2.  An  affidavit  is  defective  where  it 
fails  to  show  that  the  demand  is 
due  to  the  plaintiffs  over  and  above 
all  counter-claims  known  to  them. 
(Id.) 

3.  As  the  knowledge  of  the  plaintiff 
who  applies  for   an    attachment 
must  be  shown,  he  personally  must 
make  the  affidavit,  or  if  made  by 
some  other  person,  such  facts,  at 
least,  should  be  stated  as  satisfy 
the  court  that  the  plaintiff  has  no 
knowledge  upon  the  subject,  be- 
cause the  entire  transaction  was 
with  the  affiant.    (Id.) 

4.  Where  his  sureties  in  an  under- 
taking, instead  of  signing  at  the 
foot    of    the    undertaking,    each 
signed  his  own  affidavit  of  justifi- 
cation, which  was  on  the  same 
page  with  the  undertaking,  both 
sureties  appearing  before  a  notary 
public,    who    certified  that  they 
knew  them   "to  be  the  persons 
described  in  and  who  executed 
the  above  undertaking,  and  sever- 
ally acknowledged  that  they  exe- 
cuted the  same,"  the   execution 
of  the  undertaking  will  be  held 
valid.     (Id.) 

5.  The  absence  of  any  proof  in  an 
affidavit  for  an  order  of  publica- 
tion relating  to  the  subject  of  dili- 
gence in  the  effort  to  serve  the 
summons,  especially  where  it  ap- 
pears the  defendants  are  non-resi- 
dents of  the  state  and  engaged  in 
business  at  their  residences,  is  not 

•   fatal  to  the  jurisdiction   of  the 
1    court  so  as  to  invalidate  an  attach- 
ment where  the  motion  to  vacate 
such  attachment  is  made,  not  by 
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the  debtors,  but  by  another  cred- 
itor,  (timith  agt.  Mahon,  ante,  882.) 

6.  The  rights  or  shares  of  stock  in  an 
association  or  corporation  which 
section  647  of  the  Code  of  Civil 
Procedure  provides  can  be  levied 
upon,  are  such  rights  or  shares  as 
are  within  the  county  or  jurisdic- 
tion of  the  court ;  and  a  warrant 
of    attachment    served    upon  an 
officer  of  a  foreign  corporation  at 
an  office  kept  by  it  for  the  sale  of 
goods  in  the  city  of  New  York, 
the  sheriff    giving  the  company 
notice  that  he  attached  a  non-resi- 
dent defendant's  shares  of  stock 
in  the  company,  does  not  consti- 
tute a  levy  upon  the  property  of 
the  defendant  when  none  of  the 
defendant's  shares  of  stock  in  the 
corporation  are,  or  have  been  at 
any  time,   in  the  state  of   New 
York.      (Plympton    agt.   Bigelow, 
ante,  484.) 

7.  Where  the  affidavits  on  which  an 
attachment  is  asked  are  sufficient 
to  establish  the  fact  that  the  plain- 
tiff was  induced  to  part  with  his 
personal  property  by    the  fraud 
of  the  defendant,  "  the  estate  of 
another  is  lessened,"  and   is   so 
lessened  by  an  "actionable  act." 
(Weiller  agt.  Schreiber,  ante,  491.) 

8.  Where  a  person  has  been  induced 
to  part  with  his  goods,  with  the 
distinct  understanding  that  they 
were  to  be  placed  in  stock  with 
other  goods  of  the  buyer,  and  so 
used,  by  mixing  and  compound- 
ing them,  as  to  increase  the  value 
of  the  stock  and  consequently  his 
ability  to  pay,  instead  of  which 
the  goods    were    not    placed    in 
stock,  were  not  compounded  or 
mixed  with  others,  and  were  either 
pledged  to  raise  money  from  par- 
ties, whose  names  were  withheld 
or  secreted: 

Held,  that,  in  the  absence  of  any 
explanation,  it  must  be  assumed 
that  the  goods  were  purchased  by 
means  of  a  deliberate  false  state- 
ment made  with  the  intent  to 
defraud.  (Id.) 


9.  When  it  was  shown  by  positive 
testimony  that  possession  of  the 

foods  of  the  plaintiff  was  obtained 
y  a  false  statement,  that  their 
whereabouts  was  concealed,  that 
the  names  of  the  persons  to  whom 
they  were  pledged,  are  withheld, 
and  that  the  defendant  refused  to 
consummate  an  arrangement  and 
agreement  which  he  made  with 
the  plaintiff,  which  it  would  have 
been  to  his  interest  to  fulfill  if  he 
intended  to  carry  on  business  and 
pay  his  debts : 

Held,  that  these  facts  justify  the 
conclusion  that  the  defendant  had 
either  assigned,  disposed  of  or 
secreted  property,  or  intended  so 
to  do,  with  intent  to  defraud  nis 
creditors.  (Id.) 

10.  It  is  not  necessary  for  the  plain- 
tiff to  establish  that  the  defendant 
had  disposed  of  ALL  his  property. 
It  is  enough  if  he  has  assigned, 
disposed  of  or  secreted,  or  is  about 
to  assign,  dispose  of  or  secrete 
property,"  with  the  intent  to  de- 
fraud his  creditors.     (Id.) 

11.  Where  an  attachment  is  grant- 
ed in  an  action   commenced  by 
the  personal  service  of  the  sum- 
mons upon  the  defendant,  upon 
affidavits  which  are  defective,  in 
that  they  are  verified  by  the  plain- 
tiff 's  attorney,  and  state  that  the 
amount  claimed  is  due  over  and' 
above  all  counter-claims  known 
to  the  deponent,  the  attachment 
is  not  thereby  rendered  void,  but 
remains  in  full  force  and  effect, 
unless  set  aside  by  the  court  upon 
a  motion  duly  made.     (Carr  agt. 
Van  ttoesen,  20  Hun,  316.) 

12.  In  an  action  brought  by  a  general 
assignee  for  the  benefit  of  credit- 
ors to  recover  goods  seized  by  the 
sheriff  under  a  warrant  of  attach- 
ment, issued  against  the  assignor, 
the  sheriff    may  show  that    tha 
assignment  was  fraudulent    and 
void    as  against    the    attaching 
creditors.     (Id.) 

13.  Substituted  service  of  the  sum- 
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mons,  in  pursuance  of  an  order 
made  under  section  435  of  the 
Code  of  Civil  Procedure,  is  not  a 
service  of  the  summons  within 
the  meaning  of  section  638  of  the 
said  Code  requiring  personal  serv- 
ice of  the  summons  to  be  made 
upon  a  defendant,  against  whose 
property  a  warrant  of  attachment 
has  been  granted,  within  thirty 
days  from  the  granting  thereof, 
or  that  before  the  expiration  of 
the  same  time  ' '  service  of  the 
summons  by  publication  must  be 
commenced  "  and  made  complete 
by  the  continuance  thereof.  (Bo- 
gart  agt.  Swezey,  26  Hun,  463.) 

14.  Prior  to  the  enactment  of  the 
provision  of    the  Code   of    Civil 
Procedure  (sec.  682)  authorizing  a 
person  who  has  acquired  a  subse- 
quent lien  upon  property  attached, 
to  move  to  set  aside  the  attach- 
ment, a  junior  attachment  cred- 
itor was  entitled  to  move  to  set 
aside  the  prior  attachment  on  the 
ground  of  a  jurisdictional  defect; 
i.  e. ,  that  the  affidavit  upon  which 
the  attachment  was  issued  was  in- 
sufficient   to    give   jurisdiction. 
(Jacobs  agt.  Hogan,  85  N.  Y.,  243.) 

15.  The  provision  of  the  Code  of 
Civil  Procedure  (sec.  682)  author- 
izing persons  who  have  acquired 
subsequent  liens  upon  or  interest 
in  attached  property  to  move  to 
set  aside    the  attachment  is  not 
limited    to  those  who    have   ac- 
quired liens  or  interest  by  pro- 
ceedings in  inmtum   against  the 
defendant  in  the  attachment;  it 
includes  as  well  one  who  claims 
under  a  voluntary  transfer  from 
such  defendant.     (Trow's  P.  <&  B. 
B.  Co.  agt.  Hart,  85  N,  Y.,  500.) 

16.  The  motion  may  be  made  by  one 
who  has  acquired  a  lien  or  interest 
in  a  part   only  of  the  attached 
property.     (Id.) 

17.  The  relief  in  such  case  will  be 
limited  to  vacating    the  attach- 
ment as  to  such  part.     (Id.) 


18.  Where  the  affidavits  of  the  mov- 
ing party  are  confined  simply  to 
showing  his  right   to  move,  and 
excusing  any  delay,  the  plaintiff 
is  not  entitled  to  read  affidavits  in 
support  of  the  attachment.     (Id.) 

19.  In  an  action  brought  by  the  de- 
fendants herein  against  S.  plain- 
tiff's assignor,  and  others,  an  at- 
tachment against  the  property  of 
the  defendants  was  granted  upon 
affidavits  making  a  prima  facie 
case,  and  upon  a  full  compliance 
with  all  the  formal  requirements, 
on  the  ground    that  defendants 
were  about  to  assign,  dispose  of 
and  secrete  their  property,  with 
intent  to  defraud  their  creditors. 
The  attachment  was  levied  upon 
property  of  S.     The  defendants  in 
the    attachment    suit    thereupon 
moved  on  affidavits  to  vacate  the 
writ;  the  motion  was  denied  at 
special    term,    but    the    general 
term,    on    appeal,    reversed    the 
order  of  special  term,  and  granted 
the    motion.      Pending    the    ap- 
peal, most  of  the  attached  prop- 
erty was  sold  as   perishable,  by 
order  of  the  court.     After  the  va- 
cating of  the  attachment,  the  pro- 
ceeds of  the  sale  were  paid  over 
by    the    sheriff  to    the    plaintiff 
herein,  to  whom  was  also  deliv- 
ered the  property  unsold : 

Held,  that  the  taking  of  the  prop- 
erty was  not  a  conversion ;  that  the 
attachment  having  been  lawfully 
issued,  was  a  complete  justifica- 
tion, both  to  the  officer  and  the 
party,  and  it  did  not  cease  to  be  a 
protection  after  it  was  vacated  for 
acts  done  under  it;  also,  that  de- 
fendants, not  having  received 
either  the  property  or  its  value, 
were  not  responsible  therefor  to 
plaintiff.  (Day  agt.  Bach,  87  If, 
Y.,  56.) 

20.  An  averment  in  an  affidavit  for 
an  attachment,  that  "  the  defend- 
ant is  indebted  to  the  plaintiff  in 
a  sum  stated,"  and  that  the  latter 
"  is  justly  entitled  to  recover  said 
sum,"  is  not  a  compliance  with  the 
requirement  of  the  Code  of  Civil 
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Procedure  (sec.  636)  that  plaintiff 
must  show  by  affidavit  that  he  "is 
entitled  to  recover  a  sum  stated 
therein,  over  and  above  all  counter- 
claims known  to  Mm;"  and  when 
the  requirement  is  only  met  by  the 
averments  stated,  the  affidavit  is 
insufficient  to  give  the  judge  ju- 
risdiction to  grant  the  warrant. 
(liuppertagt.Haug,81  ¥.  Y.,  141.) 

21.  An  application  to  vacate  an  at- 
tachment, when  made  to  the  court 
at  special  term,  need  not  be  made 
before  the  judge  who  granted  the. 
writ;  the  Code  (sec.  683)  only  re- 
quires it  to  be  so  made  when  made 
to  a  judge.    (Id.) 

22.  An  affidavit  upon  which  an  ap- 
plication was  based  to  vacate  an  at- 
tachment averring  the  issuing  of 
the  writ,  and  that  the  property  of 
the  defendant  was  attached  there- 
under;   that    subsequently    two 
judgments  in  favor  of  the  appli- 
cants were  recovered  against  the 
defendant,  executions  issued  there- 
on and  "levied  upon  the  property 
of  said  defendant."    Also,  "that 
the  lien  of  the  executions  is  subse- 
quent to  that  of  the  attachment:" 

Held,  that  the  affidavit  was  suffi- 
cient to  give  the  moving  parties  a 
standing  in  court;  that  no  other 
inference  would  be  drawn  there- 
from than  that  the  attachment  and 
executions  were  levied  upon  the 
same  property,  and  that  the  lien 
of  the  executions  was  acquired 
after  the  property  was  attached. 
(Id.) 

23.  Under  the  provisions  of  the  vari- 
ous acts  in  reference  to  the  marine 
court  of  the  city  of  New  York 
(sees.  33-47,   chap.    800,    Laws  of 
1831;    chap.   629,   Laics  of  1872; 
chap.  479,  Laws  of  !874;cMp.  136, 
Laws  of  1876),  and  prior  to  the 
Code    of    Civil    Procedure    (sec. 
3169)  that  court  had  jurisdiction 
to  issue  an  attachment  for  a  debt 
not  exceeding  $2,000,   against   a 
non-resident  '  of    the    county    of 
New  York,  although  he  had  a 
place    of  business   in    the    city, 


where  he  regularly  transacted 
business  in  person,  and  was  a 
resident  of  the  state.  (Folding 
agt.  Lucas,  87  N.  Y.,  197.) 

24.  An  injunction  order  having  been 
issued  in  this  action,  restraining 
defendant,  its  officers,  etc.,  from 
doing  certain  acts,  an  order  was 
subsequently  granted,  directing 
that  an  attachment  as  for  con- 
tempt issue  against  G. ,  its  presi- 
dent, returnable  at  special  term, 
at  a  day  named : 

Held,  that  the  order  affected 
no  substantial  right  of  defend- 
ant; and,  therefore,  was  not  re- 
viewable  upon  appeal  by  it  to 
this  court.  (A.  &  P.  Tel.  Co. 
agt.  B.  &  0.  B.  R.  Co.,  87  N.  Y, 
355.) 


ATTORNEY. 

1.  "Wheie,  in  an  action  by  an  attorney 
for  professional  services,  the  com  • 
plaint,  which  was  verified,  asked 
judgment  for  a  sum  specified  as  the 
value  of  the  services  with  interest, 
and  the  defendants  made  default : 

Held,  that  the  clerk  properly  com- 
puted and  included  interest  in  the 
judgment;  that  if  error  existed  in 
allowing  interest  it  was  a  judicial 
error,  and  one  of  substance  which 
could  not  be  corrected  on  motion ; 
and  that  an  order  striking  out  the 
interest  was  error.  (Billiard  agt. 
Shencood,  85  N.  Y,  253.) 

2.  An  attorney  has  a  lien  for  his  com- 
pensation for  professional  services, 
and  for  disbursements,  upon  mon- 
eys received  by  him  on  his  client's 
behalf,  in  the  course  of  his  employ- 
ment.    (In  re  Knapp,  85  N.  Y., 
284) 

3.  This  right  of  lien  is  not  affected  by 
the  fact  that  the  client  is  an  execu- 
tor,  and  the  services  were  ren- 
dered, and  moneys  received  on  be- 
half of  the  estate;  nor  is  it  con- 
fined   to    moneys    recovered    by 
judgment.    (Id.) 
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4.  Upon      summary     application 
against  an  attorney  to  compel  him 
to  pay  over  moneys    alleged  to 
have  been  unlawfully  retained  by 
him,  he  is  entitled  to  have  a  clear 
case  made  out  against  him.     (Id.) 

5.  Where  it  appears  that  an  attorney 
retains  his  client's  money  claiming 
a  lien  thereon,  and  upon  the  facts 
stated  the  right  is  clear  and  only 
the  amount  in  question,  the  court 
has  jurisdiction  to  determine  that 
question,  on  application  to  compel 
the  payment  of   the   moneys  re- 
tained, although  the  items  of  the 
attorney's  account  are  such  as  in 
ordinary  cases  would  subject  them 
to  taxation.     (Id.) 

6.  It  seems,  that  the  question  maybe 
determined  by  the  court  at  special 
term,  by  a  referee,  or  by  a  jury 
passing  upon  an  issue  sent  to  it. 
(Id.) 

7.  The  attorneys  of  the  parties  to 
an  action  are  authorized  to  stipu- 
late as  to  referee's  fees.     Such  a 
stipulation  is  "  the  consent  of  the 
parties      *      *      *      in  writing," 
within  the  meaning  of  the  Code  of 
Civil  Procedure  (sec.  3296).    (Mark 
agt.  City  of  Buffalo,  87 N.  T.,  184.) 

8.  The  attorney  who  has  issued  an 
execution    is  only  liable   to    the 
sheriff  for  his  fees  thereon  when 
the   judgment  has  been  satisfied 
and  discharged   by  the  judgment 
creditor,  or  the  attorney  has  coun- 
termanded the  execution.     (Van 
Kirk  agt.  Sedgwick,  87  N.  T.,  265.) 

9.  An  attorney  is  not  bound,  even  at 
the  solicitation  of   the  sheriff,  to 
repeat    the  directions  to   enforce 
an  execution  already  issued,  nor 
does  he,  by  refusing  or  neglecting 
so  to  do,  create  a  cause  of  action 
against  himself.     (Id.) 

10.  After  plaintiff  as  sheriff  had  made 
a  levy  under  an  execution  issued 
to  him  by  defendants  as  attorneys 
for  the  judgment   creditors,  said 
creditors,  upon  receipt  of  the  in- 


dorsed notes  of  the  judgment  debt- 
ors, assigned  the  judgment,  by  in- 
strument absolute  upon  its  face, 
to  one  C.  The  assignment  was  in 
fact  made  to  C.  in  trust  to  secure 
the  indorsers,  C.  executing  to  the 
judgment  debtor  an  agreement 
that  if  the  notes  should  be  paid  at 
maturity  or  the  indorsers  saved 
harmless,  he  would  assign  or  dis- 
charge the  judgment  as  the  judg- 
ment debtor  should  direct.  The 
notes  were  not  paid  at  maturity 
and  the  indorsers  thereon  were 
properly  charged.  Plaintiff  called 
upon  defendants  for  instructions; 
they  replied  that  they  had  no  in- 
structions to  give,  that  the  judg- 
ment had  not  been  paid  or  satis- 
fied, but  assigned  to  parties  who 
were  to  pay  plaintiff's  fees,  and 
plaintiff  was  referred  to  the  attor- 
neys of.  the  assignee.  In  an  action 
to  recover  sheriff's  fees: 

Held,  that  defendants  were  not 
liable ;  that  neither  they  nor  the 
judgment  creditors  in  any  manner 
interfered  with  the  collection  of 
the  execution,  or  withdrew  any 
power  with  which,  by  the  terms 
of  the  writ,  they  had  invested 
plaintiff.  (Id.) 

11.  The  general  authority  and  con- 
trol of  the  supreme  court  over  at- 
torneys was  not  taken  away  by  the 
Code,  and  the  provisions  of  the 
Code  of  Civil   Procedure  in  rela- 
tion to  the  punishment  of  an  at- 
torney "  for  a  misbehavior   in  his 
office  or  trust,   or  for  a  willful 
neglect   or  a  violation    of    duty 
therein"  (sees.  14,  2281.  2283),  only 
regulates  that  authority  and   dic- 
tates the  manner  of  its  exercise  in 
the  class  of  cases  specifically  men- 
tioned, i.  e.,  when  the  "right  or 
remedy  of  a  party  to  a  civil  action 
or  special  proceeding  pending  in 
the  court  "  mi.y  be  injuriously  af- 
fected.   (In  re  II—,  87  N.  T.,  521.) 

12.  In  proceedings  to  compel  H. ,  an 
attorney,  to  return  a  policy  of  in- 
surance,  which   the   affidavit    of 
complainant  alleged  had  been  de- 
livered to  him  for  the  purpose  "  of 


NEW  YORK  PRACTICE  REPORTS. 


537 


Digest. 


enabling  Mm  to  perfect  or  confirm 
the  rights  of  deponent "  therein, 
the  affidavit  did  not  allege  that 
the  policy  was  delivered  to  H.  as 
attorney,  or  in  or  by  reason  of  his 
professional  character.  In  the  op- 
posing affidavit  of  the  attorney  he 
denied  positively  that  he  received 
the  policy  in  his  professional  char 
acter  or  for  a  professional  purpose. 
He  also  averred  that  the  complain- 
ant was  indebted  to  him  in  a  sum 
specified,  for  professional  services, 
as  security  for  which  he  had  a 
lien  upon  the  policy : 

Held,  that  the  court  erred  in  di- 
recting, upon  the  papers,  and 
without  further  investigation,  the 
surrender  of  the  policy ;  that  while' 
it  might  have  been  the  privilege 
and  perhaps  the  duty  of  the  court 
to  institute  further  inquiry,  it  was 
not  authorized  to  assume  from  the 
papers  that  the  case  was  one  of 
professional  misconduct ;  also  that 
upon  the  facts  before  the  court 
the  attorney  had  a  lien  upon  the 
policy  and  could  not  legally 
be  compelled  to  surrender  it  until 
his  just  charges  were  paid;  also, 
that  the  decision  could  not  be  sus- 
tained by  saying  that  the  court 
distrusted  the  attorney's  affidavit. 
(Id.) 

13.  It  was  claimed  that  the  attorney 
had  lost  his  lien  because  of  an 
averment  in  his  affidavit  that  the 
policy  was  not,  at  the  time  of  the 
commencement  of  the  proceedings 
or  of  the  making  of  the  affidavit, 
in  his  possession : 

Held,  untenable,  as  the  order 
appealed  from  directed  him  to  de- 
liver it  up,  and  before  he  could 
obey,  it  must  come  into  his  posses- 
sion, when  his  lien  would  attach. 
(Id.) 

14.  Defendants,  who  were  attorneys, 
were  employed  by  W.  &  K.  to  ob- 
tain a  remission  of  a  forfeiture  of 
certain  property  by  the    United 
States  government.      Plaintiff,  as 
assignee  of  W.  &  K. ,  for  the  bene- 
fit of  creditors,  after  the  assign- 
ment   retained    defeudancs,   and 


the  .proceedings  were  thereafter 
continued  and  successfully  prose- 
cuted under  such  retainer,  in  the 
name  of  the  assignor.  In  an  action 
brought  to  recover  the  amount  re- 
ceived by  defendant,  it  appeared, 
and  the  referee  in  substance  found, 
that  prior  to  the  assignment  there 
were  pending,  in  addition  to  the 
proceedings  of  forfeiture,  a  crimi- 
nal proceeding  against  W.  &  K  , 
at  the  suit  of  the  United  States 
government;  also  a  civil  action 
for  unpaid  custom  dues,  and  after 
the  assignment  two  other  suits 
were  brought  against  them  upon 
warehouse  bonds,  in  all  of  which 
cases  defendants  appeared  as  at- 
torneys. The  violation  of  cus- 
toms for  which  the  three  other 
civil  actions  were  brought  were 
included  in  the  petition  for  remis- 
sion, in  order  that  all  might  be 
disposed  of  in  those  proceedings. 
It  was  proved,  without  contradic- 
tion, that  defendants'  services  in 
all  the  proceedings,  were  worth 
about  the  net  sum  received  by 
them.  This,  however,  the  referee 
refused  to  find  and  allowed  de- 
fendants simply  for  their  services 
and  expenses  in  the  forfeiture  pro- 
ceedings: 

Held,  error;  that  assuming  the 
forfeiture  left  in  W.  &  K.,  a  con- 
tingent right  to  so  much  of  the 
proceeds  of  the  property  as  the 
government  should  see  fit  to  re- 
turn, which  right  passed  to  plain- 
tiff; al&o  that  the  action  of  defend- 
ants in  obtaining  the  remission 
was  of  a  professional  character, 
not  simply  as  agents,  and  so  de- 
fendants were  entitled  to  a  lien 
upon  the  money  remitted  for  the 
value  of  all  the  services  rendered. 
(Ward  agt.  Craig,  87  N.  Y., 
550.) 

15.  Defendants  did  not  set  up  a  tech- 
nical counter-claim,  but  alleged 
the  performance  of  the  services, 
their  value,  and  the  right  of  de- 
fendants to  retain  therefor  the 
whole  sum  realized  from  the  gov- 
ernment : 
Held,  sufficient.  (Id.) 
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ATTORNEY  AND  CLIENT. 

1.  In  order  to  give  the  right  of  pro- 
ceeding summarily  against  an  at- 
torney, it  is  essential  that  the  rela- 
tion of  attorney  and  client  should 
exist  between  the  parties  in  rela- 
tion to  the  matter  which  is  the 
ground  for  the  application,  and 
when  the  same  is  denied  by  the 
attorney  the  fact  must  be  estab- 
lished by  common-law  proof. 
(Matter  of  an  Attorney,  ante,  152. ) 

2-  Where  a  summary  application  is 
made  to  the  court  requiring  an 
attorney  to  surrender  papers  in- 
trusted to  his  care,  which  he 
claims  to  hold  by  virtue  of  a  lien 
for  services  rendered  to  the  appli- 
cant, he  cannot  be  required  to 
surrender  the  same  until  the  said 
lien  is  paid,  and  if  said  lien  is 
questioned  it  must  be  determined 
by  the  court  or  a  referee,  upon  a 
proper  investigation.  (Id.) 

3.  A  stipulation  not  to  sue  signed 
by  a  person    under    compulsion, 
while  restrained  of  his  liberty  un- 
der a  process  illegally  issued,  and 
upon  being  told  by  the  deputy 
sheriff  that  unless  he  signed  he 
would  have  to  stay  in  jail  a  long 
time,  is  void  for  duress.     ((htil- 
leaume  agt.  Rowe,  ante,  175.) 

4.  An   attorney,   unless    restricted, 
has  plenary  power  in  the  prosecu- 
tion of  a  suit  to  judgment  and 
execution,  and  in  these  respects 
his  acts  bind  and  conclude  his 
client.     (Id.) 

5.  If  the  attorney  on  record  illegally 
issue  an  execution  against  the  per- 
son, and  thereby  renders  himself 
liable  for  false  imprisonment,  his 
client  is  also  liable.     It   is    not 
necessary  to  show  that  the  defend- 
ants authorized  the  issuing  of  the 
execution,  or  authorized  the  arrest 
of  the  plaintiff.     (Id.) 

6.  The  authority  may  be  deduced 
from  the  nature  of  the  employ- 
ment, which  is  to  collect  the  claim 


by  legal  process,  and  the  princi- 
ples of  law  which  regulate  the 
relation  of  attorney  and  'client  are 
the  same  as  those  which  regulate 
principal  and  agent.  (Id.) 

See  REFEREE  FEES. 

Divide  agt.  Wehle,  ante,  298. 

See  MORTGAGE. 

Brown  agt.  Oenet,  ante,  236. 

7.  Where    an    attorney,    in    whose 
hands  a  demand  is  placed  for  col- 
lection, elects  to  proceed  under  a 
statute  of  the  state,  believed  by 
him  to  be  valid,  his  determination 
and  his  action  in  pursuing  the 
remedy  as  prescribed  by  the  statute 
is  within  the  scope  of  his  employ- 
ment, for  which  his  client  is  re- 
sponsible,   although  it  is  subse- 
quently    determined     that     the 
statute    is    void.      (Poucher   agt. 
BlancJutrd,  86  N.  T.,  256.) 

8.  It  is  immaterial  that  the  proceed- 
ing is  one  in  which  the  employ- 
ment of  an  attorney  is  not  abso- 
lutely essential ;  it  is  sufficient  that 
it  is  a  legal  proceeding  instituted 
in  the  name  of  the  client  and  for 
his  benefit.     (Id.) 

9.  Where,  after  the  commencement 
of  an  action  against  a  railroad  cor- 
poration, the  plaintiff  executed  a 
release  of  the  cause  of  action  and 
of    the  costs    therein,    and    also 
signed,  in  person,  a  stipulation  dis- 
continuing the  action,  and  con- 
senting to  the  entry  of  an  order  of 
discontinuance  on 'filing  the  stipu- 
lation, which  order  was  entered, 
ex  parte  and  without  the  special 
direction  of  the  court,  upon  filing 
the  release  and  stipulation: 

Held,  that,  while  the  court  had 
power  to  protect  the  plaintiff's 
attorney  against  a  collusive  settle- 
ment in  fraud  of  his  rights,  the 
plaintiff  was  not  entitled  to  have 
the  order  set  aside  on  account  of 
her  attorney ;  that  the  order,  hav- 
ing been  entered  upon  her  stipula- 
tion expressly  authorizing  it,  she 
could  not  question  its  regularity 
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and  could  not  be  heard  to  make  the 
objection  that,  having  appeared 
by  attorney,  he  only  was  author 
ized  to  sign  a  stipulation  for  dis- 
continuance; and  that  therefore 
an  appeal  by  her  from  an  order 
denying  a  motion  to  set  aside  an 
order  of  discontinuance  was  not 
sustainable.  (McBratney  agt.  R. 
W.  &  0.  R  R.  Co.,  87  N.  Y.,  467.) 


BILLS  OF  EXCHANGE   AND 
PROMISSORY  NOTES. 

1.  The  defendant  gave  two  notes  in 
settlement  of  a  past  due  bill  of 
£125,  upon  the  promise  of   the 
creditor  to  return  the  bill : 

Held,  following  Miller  agt.  Ritz 
(3  E.  D.  Smith,  253),  that  the  fail- 
ure of  the  creditor  to  return  the  bill 
was  a  good  defense  to  the  new  note. 

Held,  also,  that  the  f<ict  that  the 
plaintiff  proved  that  the  bill  was 
lost  at  the  time  was  no  excuse, 
because  it  was  a  fraud  not  to 
have  made  the  loss  known  at  the 
time  of  receiving  the  new  notes  ; 
and  further,  that  the  question 
should  have  been  submitted  to 
the  jury.  (Beaufort  agt.  Patter- 
son, ante,  81.) 

2.  Where  defendant,  a  New  York 
bank,  received  from  one  of   its 
customers  for  collection,  a  check 
or  draft  drawn  upon  a  bank  in 
New  Jersey,  which  bank  had  been 
for  years  the  collecting  agent  of 
defendant  under  an  arrangement 
that  all  collections  made  by  the 
drawee  should  be  credited  to  it 
in  a  collection  account  which  was 
settled  once  a  week  (collections 
under  this  arrangement  including 
paper  drawn   upon    the  drawee 
itself),  and  the  check  in  question 
was  charged  to  the  defendant  in 
this  collection  account: 

Held,  that  the  drawee,  under 
this  arrangement,  discharged  the 
drawer  and  substituted  itself  as 
debtor  to  the  defendant  for  the 
amount,  and  that  the  defendant 
must  be  regarded  as  having  ac- 
cepted the  responsibility  of  the 


drawee  upon  its  credit  in  the  col- 
lection account  as  payment  of  the 
check;  so  that  defendant  is  liable 
to  plaintiff  for  the  amount  as  for 
a  collection  effected.  (Briggs  et 
al.  agt.  Central  National  Bank, 
ante,  309.) 


BILL  OF  PARTICULARS. 

1 .  Bills  of  particulars  may  be  ordered 
in  all  cases,  and  an  application  for 
such  a  bill  is  the  appropriate  pro- 
ceeding when  a  party  seeks  to  be 
fully  apprised  of  the  particulars 
or  circumstances  of  time  and  place 
of  the  matters  set'  forth  in  his 
opponent's  pleading.      A  party  in 
any  and  every  action  is  entitled  to 
know  the  particulars  of  the  claim 
which  he  is  to  meet  and  this  is 
necessaiy    to  the    attainment  of 
justice: 

Held,  further,  that  although  the 
defendant  is  entitled  to  the  order 
which  he  asks,  such  order  should 
contain  a  provision  giving  the 
plaintiffs  a  right  to  move  the  court 
for  leave  to  serve  other  and  addi- 
tional bills  upon  such  terms  as  to 
the  court  hearing  such  applica- 
tions may  seem  just  and  proper. 
(The  People  agt.  Nolan,  ante,  271.) 

2.  Under  the  Code  of  Civil    Pro- 
cedure (sees.  531,   822)  the  court 
has  power  to  strike  out  the  com- 
plaint in  an  action,  as  a  penalty 
for  disobedience  of  an  order  re- 
quiring plaintiff  to  serve  a  bill  of 
particulars.     (Gross  agt.  Clark,  87 
JV.  Y.,  272.) 


BOARDS  OF  HEALTH. 

See  MUNICIPAL  CORPORATIONS. 
Bamber  agt.   City  of  Rochester, 
ante,  103. 


BROOKLYN  ELEVATED 
RAILWAY. 

1.  A  charter  was  made  by  the  legis- 
lature of  the  state  for  the  construe- 
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tion  of  an  elevated  railway  on 
designated  streets  in  the  city  of 
Brooklyn,  or  on  such  streets  and 
avenues  as  should  be  named  by  the 
mayor  and  common  council  of  the 
city  of  Brooklyn,  as  being  more 
suitable  for  carrying  out  the  ob- 
jects contemplated  in  the  erection 
of  the  railway.  The  aldermen 
made  and  adopted  a  resolution, 
marking  out  and  naming  certain 
streets  and  avenues  on  which  the 
superstructure  might  be  placed. 
Such  resolution  was  vetoed  by  the 
mayor.  In  an  action  in  the  su- 
preme court  against  the  city  of 
Brooklyn  and  the  Brooklyn  Ele- 
vated Railway  Company,  to  re- 
strain the  common  council  from 
any  action  to  override  the  mayor's 
veto,  a  preliminary  injunction  was 
obtained  from  the  county  judge 
of  Kings  county,  enjoining  the 
common  council  from  voting  and 
doing  any  act  to  override  the  veto. 
The  common  council  voted  on 
the  resolution  and  passed  it  not- 
withstanding the  veto  and  injunc- 
tion, and  were  all  attached  for 
contempt  therefor.  On  appeal 
from  the  order  imposing  punish- 
ment for  the  contempt : 

Held,  that  the  board  of  aldermen 
in  this  case,  are  amenable  to  an 
injunction  order  in  an  action 
against  the  city. 

Held,  also,  that  the  injunction 
order  though  signed  by  a  county 
judge,  was,  until  reversed,  a  law- 
ful mandate  of  the  court,  and  their 
violation  of  it  was  a  contempt  for 
which  they  should  be  punished. 
(People  ex  rel.  Negus  agt.  Dyer, 
ante,  115.) 


BURDEN  OF  PROOF. 

1.  Upon  a  criminal  trial,  the  bur- 
den is  upon  the  prosecution  of 
showing:  First,  that  the  acts 
charged  were  committed  by  the 

Srisoner.     Second,  that  at  the  time 
e  was  mentally  responsible  for 
his  acts.     The  legal  presumption 
that  every  person  is  sane  is  suffi- 
cient to  sustain  the  latter  until  re- 


pelled. But  in  any  event  the 
prosecution  must  satisfy  the  jury 
upon  the  whole  evidence,  as  the 
affirmative  remains  with  it  until 
the  end  of  the  trial.  (O'Connell 
agt.  The  People,  87  N.  T.,  377.) 

2.  Where,  in  an  action  for  a  breach 
of  covenant  of  seizin  in  a  deed, 
the  complaint  averred  ai  a  breach 
that  defendant  was  not  the  true 
owner,   nor  was  he  seized,  etc., 
negativing  the  words  of  the  cove- 
nant;  and  the  answer  admitted 
the  conveyance,  but  denied  all  the 
other    allegations    of    the    com- 
plaint: 

Held,  that  the  affirmative  of 
the  issue  under  the  Code  was  upon 
the  plaintiff,  and  that  he  must 
prove  the  breach.  (Woolley  agt. 
Newcombe,  87  N.  T.,  605.) 

3.  The  reason  of   the  rule  of  the 
common  law  imposing  the  burden 
of    proof    upon    the    defendant, 
which  rule  was  followed  in  this 
state  prior  to  the  passage  of  the 
recording  act  (Abbott  agt.  Allen, 
14  Johns.,  248),  is  to  be  found  in 
the  English  system  of  conveyanc- 
ing; since  the  passage  of  that  act 
the  reason  for  the  rule  fails,  and 
it  has  no  longer  any  foundation 
to  rest  upon.    (Id.) 


CENTRAL  PARK. 

1.  Under  the  power  conferred  by 
the  act  of  1871,  upon  the  commis- 
sioners of  Central  Park  they  have 
the  power  to  prohibit  by  resolution 
the  use  of  any  bicycle  or  tricycle 
therein,  and  with  their  determina- 
tion, in  the  absence  of  fraud  or 
collusion  the  courts  cannot  inter- 
fere. (In  the  Matter  of  Wright  et 
al,  ante,  345.) 


CERTIORARL 

1.  An  order  quashing  a  writ  of  cer- 
tiorari  is  not  reviewable  here. 
(People  ex  rel.  Purvis  agt.  Board, 
Police  Comrs.,  86  N.  T.,  639.) 
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CLERKS  OF  DEPARTMENTS. 

1.  Clerks  of    the  different  depart- 
ments may  be   removed  by  the 
heads  of  the  same,  for  the  reason 
that  by  the  diminution  of  business, 
their  services  are  no  longer  needed. 
Such  ground  of  removal  held  to  be 
sufficient.     (Langdon  agt.  Mayor, 
Aldermen  and  Commonalty  of  New 
York,  ante,  134.) 

2.  Although  the  board  of  apportion- 
ment has  adjusted  the  salary,  and 
the  amount  for  prospective  serv- 
ices has  been  apportioned,  such 
acts  cannot  deprive  the  head  of 
the  department  of  the  power,  or 

•  relieve  him  from  the  duty  of  mak- 
ing the  removal,  if  there  is  nothing 
f  »r  such  clerk  to  do.  (Id.) 


CODE  OF  PROCEDURE. 

1.  Section  135  —  An  affidavit  upon 
which  an  order  for  the  service  of 
a    summons  by  publication  was 
issued  stated  "  that  defendant  has 
not  resided  in  the  state  of  New 
York  since  March,  1877,  and  de 
ponent  is  advised  and  believes  is 
now  a  resident  of  San  Francisco, 
California:" 

Held,  that  this  was  not  sufficient, 
under  this  section  of  the  Code  of 
Procedure,  to  authorize  the  grant- 
ing of  the  order ;  that  it  was  merely 
an  allegation  of  non-residence,  and 
did  not  tend  to  establish  that  de- 
fendant could  ' '  not  after  due  dili- 
gence be  found  within  the  state." 
(Carleton  agt.  Carleton,  85  N.  T., 
813.) 

2.  Sections  172,  274  — In  an  action 
to    foreclose    a    mortgage,    com- 
menced prior  to  the  enactment  of 
the  Code  of  Civil  Procedure,-a  de- 
ficiency judgment  was  demanded 
against  defendant  B.,  to  whom  M., 
the  mortgagor,  had  conveyed  sub- 
sequent to  the  mortgage,  by  deed, 
containing  a  clause  stating  that  B. 
assumed  and  agreed  to  pay  the 
mortgage.      M.  and  B.  both  ap- 
peared and  answered;  the  latter 


alleged  in  her  answer  that  she  did 
not  assume  or  agree  to  pay  the 
mortgage;  that  M.,  to  whom  she 
intrusted  the  transfer,  without  her 
knowledge  or  consent,  fraudu- 
lently caused  said  clause  to  be  in- 
serted; that  she  accepted  the 
deed,  believing  it  had  been  drawn 
according  to  the  prior  agreement, 
and  that  she  did  not  know  that  it 
contained  the  clause.  She  de- 
manded that  the  deed  be  reformed 
by  striking  out  the  clause  and  the 
complaint  dismissed  as  to  her. 
Upon  the  trial,  B.  offered  to  prove 
the  facts  alleged  in  her  answer; 
this  proof  was  objected  to,  and 
excluded : 

Held,  error;  that  as  the  action 
was  in  equity,  and  M.  a  party,  a 
complete  determination  of  every 
question  arising  under  said  answer, 
in  which  plaintiff  was  interested, 
could  have  been  had;  that  if  it 
desired  jto  have  M.  bound  by  the 
determination  of  the  issues  pre- 
sented by  said  answer,  it  could 
have  given  him  notice  of  B.'s  de- 
fense, and  offered  him  the  future 
management  of  the  suit  (Code  of 
Civil  Procedure,  sees.  452,  1204). 
(Albany  City  Savings  Institution 
agt.  Burdick,  87  N.  T.,  40.) 

3.  Section  244  —  B.  was  appointed 
receiver  of  the  W.  T.  S.  Co.  under 
the  act  of  1876  (Chap.  442,  Laws  of 
1876).  The  company  was  solvent 
and  was  doing  a  profitable  busi- 
ness; this  was  continued  under  an 
order  of  the  court.  C.  and  W., 
who  owned  all  the  stock,  by  an 
arrangement  with  B.,  conducted 
the  business  as  before,  making  the 
purchases  and  sales,  and  receiving 
and  disbursing  the  receipts.  B. 
employed  a  clerk,  whose  compen- 
sation was  agreed  upon  and  allow 
ed;  he  visited  the  factory  himself 
nearly  every  day,  and  when  ab- 
sent received  a  daily  report  from 
said  clerk.  The  only  moneys  re- 
ceived by  B.  were  the  proceeds  of 
the  sale  at  auction  of  the  com- 
pany's property: 

Held,  that,  under  the  provisions 
of  this  section  of  the  Code  of 
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Procedure  (subd.  4),  limiting  the 
commissions  to  be  allowed  re- 
ceivers of  corporations  to  ' '  five 
per  cent  on  the  amount  re- 
ceived and  disbursed  by  them," 
B.  was  only  entitled  to  commis- 
sions on  the  proceeds  of  such  sale ; 
that,  having  left  the  whole  man- 
agement of  the  business  to  C.  and 
W.,  he  was  not  entitled  to  com- 
missions on  the  moneys  received 
and  disbursed  by  them  in  carry- 
ing it  on.  (In  the  Matter  of  The 
Woven  Tape  Co.,  85  N.  T.,  506.) 

4.  Section  334  —  Where  an  order  of 
general  term  granting  a  new  trial 
is  affirmed  on  appeal  to  this  court 
and  judgment  absolute  directed 
against  the  appellant,  the  sureties 
upon  the  undertaking  given    to 
perfect  the  appeal  as  prescribed 
by  the  Codes  (Code  of  Civil  Proced- 
ure, sec.  1326;  Code  of  Procedure, 
sec.  334),  are  only  liable  for  costs 
of  the  appeal  to  this  court,  not  for 
all  the  costs  in  the  action.     (Bur- 
dettet  al.  agt.  Lowe,  85  N.  T.,  241.) 

5.  Sections  335, 348  —  It  is  no  defense 
to  an  action  on  an  undertaking 
given  to  stay  execution  under  the 
Code  of  Procedure  (sec.  335),  by 
executors  on  appeal  from  judg- 
ment against  them  as  such,  that 
sufficient  assets  did  not  come  to 
the  hands  of  the  executors  to  pay 
the  judgment. 

Under  the  provisions  of  said  Code 
(sec.  348),  requiring  ten  days'  notice 
to  "  the  adverse  party  of  the  entry 
of  the  order  or  judgment  affirm- 
ing the  judgment  appealed  from," 
before  bringing  suit  upon  an  un- 
dertaking given  to  stay  proceed- 
ings on  appeal  to  the  general  term, 
the  fact  that  after  entry  of  judg- 
ment and  service  of  notice  there- 
of, the  sum  of  costs  was  reduced 
upon  relaxation,  did  not  require 
the  service  of  a  new  notice  be- 
fore bringing  suit.  ( Tates  et  al. 
agt.  Burch  et  al.,  87  N.  T.,  409.) 

6.  Section  353  -r  A  judgment  of  a 
justice's  court  cannot  be  reversed 
on  an  appeal  taken  under  this  sec- 


tion, for  an  error  in  the  admission 
of  evidence  not  specified  in  the 
notice  of  appeal.  (Saunders  agt. 
Townsend,  26  Hun,  308.) 


CODE  OP  CIVIL  PROCEDURE. 

1.  Sections  8  and  9 — To  render  a 
person  guilty  of  a  contempt  un- 
der these  sections  of  the  Code  of 
Civil  Procedure,  for  resisting  "a 
lawful    mandate    of    a   court    of 
record,"  the  mandate  must  have 
been  issued  by  a  court,  and  not  by 
a  justice  thereof. 

When  a  mandate  is  to  be  re- 
garded as  issued  by  the  court  and 
when  by  the  justice  signing  the 
same,  considered.  (See  People  ex 
rel.  agt.  Qttmo-re,  26  Hun,  1.) 

2.  Sections    14,    2281,    2283  — The 
general  authority  and  control  of 
the  supreme  court  over  attorneys 
was  not  taken  away  by  the  Code, 
and  the  provisions  of  the  Code  of 
Civil  Procedure  in  relation  to  the 
punishment  of  an  attorney  "for 
a  misbehavior  in  his  office  or  trust, 
or  for  a  willful  neglect  or  viola- 
tion of  duty  therein,"  only  regu- 
lates that  authority  and  dictates 
the  manner  of  its  exercise  in  the 
class  of    cases    specifically  men- 
tioned, i.  e. ,  when  the  ' '  right  or 
remedy  of  a  party  to  a  civil  action 
or  special  proceeding  pending  in 
the  court"    may  be    injuriously 
affected.    (In  the  Matter  of  H.,  an 
Attorney,  87  N.  T.,  521.) 

3.  Section  190  —  An  order  of  refer- 
ence in  proceedings  by  certiorari 
under  the  act  of  1880  (chap.  269, 
Laws  of  1880),  to  review  and  cor- 
rect an  alleged  illegal,  erroneous 
or  unequal  assessment,  or  an  order 
refusing  to  set  aside  such  an  order 
of    reference,   is  not   reviewable 
here;  neither  order  is  final,  nor 
does  it  affect  a  substantial  right, 
within  the  meaning  of  this  section 
of  the  Code  of  Civil  Procedure. 
(People  ex  rel.   agt.  Smith,  85  N. 
T.,  628.) 
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4.  Sections   190,    1336,   1349  —  An 
appeal  cannot    be  taken  to  this 
court  from  an   order  of  general 
term   affirming   an    interlocutory 
judgment.     An  appeal   from  the 
judgment  may  be  taken   to  the 
general  term  (Code  of  Civil  Pro- 
cedure, sec.  1349),  but  it  cannot  be 
reviewed  by  appeal  to  this  court 
until  after  final  judgment  (Code, 
sec.  190,  sub.  \ ;  sec.  133t>). 

An  order  of  general  term  deny- 
ing a  motion  for  a  new  trial,  on 
exceptions  in  case  of  an  interlocu- 
tory judgment,  is  reviewable  here 
(Code,  sec.  190,  sub.  2).  (Walker 
agt.  Spencer,  86  N.  T.,  162.) 

5.  Section    191,    sub.  3  —  It  seems, 
that  in  an  action  in  the  nature  of  a 
creditor's  suit,  the  amount  of  the 
judgment  upon  which  it  is  based 
measures  the  matter    in  contro- 
versy; and  if  less  than  $500,  the 
judgment  in  the  creditor's  suit  is 
not  appealable  to  this  court  unless 
an  appeal  is  allowed  by  the  su- 
preme court.     (Payne  agt.  Becker, 
87  N.  T.,153.) 

6.  Section  382  •—  The  provision  of 
this  section  of  the  Code  of  Civil 
Procedure,  limiting  the  time  for 
the  commencement  of  "an  action 
to  procure  a  judgment  other  than 
for    a  sum    of    money,    on    the 
ground  of    fraud,"    includes   all 
cases  formerly  cognizable  by  the 
court  of    chancery,   whether    its 
jurisdiction  therein  was  exclusive 
or  concurrent  with  that  of  courts 
of  law,  in  which  any  remedy  or 
relief  is  sought  for  aside  from  or 
in  addition  to  a  mere  money  judg- 
ment, and  which  a  court  of  law 
could  not  give,  although  as  part 
of    the   relief    sought    a    money 
judgment  is  also  demanded. 

It,  therefore,  includes  a  case 
where  an  accounting  is  sought  for 
in  addition  to  and  as  a  means  of 
reaching  a  judgment  for  money. 
(Oarr  et  al.  agt.  Thompson,  87  N. 
T.,  160.) 

7.  Sections  416,  1693  — When    an 
action  is  commenced  to  recover  a 


chattel,  the  court  acquires  juris- 
diction of  the  case  and  has  control 
of  all  the  subsequent  proceedings, 
so  that  the  arrest  of  a  defendant 
without  the  service  of  any  sum- 
mons is  not  such  an  irregularity 
as  will  justify  the  setting  aside  of 
the  service  of  the  order  of  arrest. 
(Acker  el  al.  agt.  Hauteman,  ante, 
280.) 

8.  Sections  420,  1212, 1213— Where, 
under  the  provisions  of  the  Code 
of  Civil  Procedure  (seen.  420,  1212) 
in  case  of  default,  final  judgment 
may  be  entered  by  the  clerk,  and 
the  complaint  is   sworn  to,   the 
clerk  has  no  discretion  but  "  judg- 
ment must  be  entered  for  the  sum 
for  which  the  complaint  demands 
judgment,"  (sec.  12 13)  unless  plain- 
tiff elect  to  take  a  smaller  sum, 
and  when  the  complaint  asks  for 
a  certain  sum  with  interest,  the 
computation  of  interest  must  be 
made  by  the  clerk;  the  defendant, 
by  his  default,   admits  both  the 
right  of  recovery  and  its  amount. 
(Bullard  agt.  Slwrwood,  85  N.  T., 
253.) 

9.  Sections  421,   422  —  Under    the 
practice,  as  it  stood  before  the 
Code  of  Civil  Procedure,  a  notice 
of  motion  signed  by  an  attorney 
was  a  general  appearance  in  the 
action,  and  when  an  attorney  had 
appeared  in  an  action  no  change 
of  attorneys  could  be  made  with- 
out an  order. 

But,  under  these  sections  of  the 
Code  of  Civil  Procedure,  until  an 
attorney  serves  a  formal  notice  of 
appearance  or  a  pleading,  he  has 
no  general  standing  in  the  cause, 
either  to  bind  or  protect  his  client ; 
and  an  attorney  for  plaintiff  who 
has  received  ^notion  papers  from 
an  attorney  for  defendant,  or  has 
given  time  to  an  attorney  for  de- 
fendant to  answer,  can  proceed  in 
all  other  respects  as  if  defendant 
had  not  appeared.  (Couch  agt. 
MulJiane,  ante,  79.) 

10.  Sections  432, 1780— Under  these 
sections  of  the  Code  of  Civil  Pro- 
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ccdure  authorizing  actions  against 
foreign  corporations,  and  pro- 
viding that  personal  service  of 
a  summons  upon  such  a  corpor- 
ation may  be  made  by  deliver- 
ing a  copy  thereof  within  the 
state,  to  the  president,  secre- 
tary or  treasurer  of  the  corpora- 
tion, in  order  to  make  such  serv- 
ice effectual,  it  is  not  needful 
that  the  officer  served  should  be 
here  in  his  official  capacity,  or  en- 
gaged in  the  business  of  the  cor- 
poration, or  that  it  should  have  any 
property  within  the  state,  or  that 
the  cause  of  action  should  have 
arisen  therein.  (Pope  et  al.  agt. 
Terre  Haute  Car  and  Manf.  Co., 
137.) 

11.  Section  435  —  A  substituted  ser- 
vice of    a  summons    under  this 
section  is  not  a  sufficient  service 
under  Code  of  Civil  Procedure, 
section    6-58,  relating    to    attach- 
ments.     (See  Bogart  agt.  Swezey, 
26  Hun,  463.) 

12.  Section  439  — The  absence  of 
any  proof  in  an  affidavit  for  an 
order  of  publication  relating  to 
the  subject  of    diligence  in  the 
effort  to  serve  the  summons,  espe- 
cially where  it  appears  the  defend- 
ants are  non-residents  of  the  state 
and  engaged  in  business  at  their 
residences,  is  not  fatal  to  the  juris- 
diction   of    the    court    so    as  to 
invalidate  an  attachment  where 
the  motion  to  vacate  such  attach- 
ment is  made,  not  by  the  debtors, 
but  by  another  creditor.     (Smith 
agt.  Mahon,  ante,  382.) 

13.  Sections  446,  447,    452,  1204  — 
This  action  was  brought  to  recover 
for  services  rendered;    judgment 
was  rendered  against  L. ,  the  origi- 
nal defendant,  by  default,  which 
was  assigned  by  D.,  the  original 
plaintiff,  to  S. ,  with  a  covenant 
that  a  sum  specified  was  due  there- 
on.     The  default  was  afterward 
opened,  and  L.  answered.     After 
the  issues  were  referred  for  trial, 
D.  died.     Plaintiff,  as  his  admin- 
istratrix, was,  upon  motion,  sub- 


stituted, and  the  prosecution  di- 
rected to  be  continued  before  the 
referee.  The  order  recited  that  8. 
claimed  an  interest  in  the  cause  of 
action,  and  gave  plaintiff  leave  to 
serve  a  supplemental  complaint, 
making  him  a  party  defendant. 
Such  complaint  was  served, which 
repeated  the  allegations  of  the 
original  complaint;  alleged  that  S. 
claimed  an  inte.rest  in  the  sum  due, 
and  demanded  judgment  for  the 
amount,  and  that  it  be  adjudged 
that  8.  has  no  interest.  S.  an- 
swered, setting  up  the  assignment 
to  him  and  asking  judgment 
against  L.  for  the  amount  due, 
and  that  plaintiff  be  adjudged  to 
have  no  claim.  The  referee  found 
the  facts  as  to  the  cause  of  action 
substantially  as  set  forth  in  the 
complaint,  the  assignment  and 
ownership  thereof  by_S.,and  as  con- 
clusion of  law,  that '  he  was  enti- 
tled to  recover  of  L.  the  sum 
claimed, with  interest,  and  directed 
judgment  accordingly: 

Held,  no  error;  that  the  court 
had  the  power  to  adjust  the  rights, 
not  only  between  the  plaintiff  and 
defendants,  but  as  between  the  co- 
defendant.  (Derham  agt.  Lee,  87 
N.  Y.,  599.) 

14.  Section  516  —  Under  the  old  sys- 
tem of  pleading,  confession  and 
avoidance  meant  an  admission  in 
a  pleading  of  the  truth  of  the  facts 
as  stated  in  the  pleading  to  which 
it  was  an  answer,  and  the  allega- 
tion of  new  and  related  matter 
of  fact  which  destroyed  the  legal 
effect  of  the  facts  so  admitted; 
and  it  was  an  elementary  rule  in 
regard  to  such  pleadings,  that  they 
must  admit  the  material  facts  of 
the  opponent's  pleadings,  either  in 
terms  or  effect. 

There  can  be  no  avoidance  with- 
out an  admission  that  but  for  the 
fact  of  the  avoiding  matter  the 
plaintiff  would  be  entitled  to  judg- 
ment against  the  defendant. 

Where,  in  a  quo  warranto  suit, 
brought  by  the  relator  to  test  the 
title  of  defendant  to  the  office  of 
judge  of  the  superior  court,  the  an- 
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swer  alleged  the  filing  by  judge 
SPEIR  (the  former  incumbent)  of 
the  certificate  required  by  statute, 
in  the  office  of  the  secretary  of 
state,  stating  his  age  and  the  time 
when  his  official  term  would  ex- 
pire, and  that  no  proceedings  to 
impeach  or  to  set  aside  or  to 
amend  the  same,  were  taken  while 
said  Speir  continued  in  the  posses- 
sion and  enjoyment  of  said  office, 
and  that  said  certificate  and  re- 
cord were  and  are  unimpeached 
and  entitled  to  full  faith  and 
credit;  and  also  alleged  the  con- 
tents of  judge  SPEIR'S  letter  of 
resignation,  and  that  no  proceed- 
ings whatever  were  thereafter 
taken  by  plaintiff,  or  by  any  other 
person,  to  have  the  office  of  said 
SPEIR  declared  vacant  or  have  him 
ousted  therefrom.  Upon  an  ap- 
plication to  compel  the  relator  to 
reply  to  the  new  matter  set  up  in 
the  answer: 

Held,  that  the  new  matter  which 
is  thus  set  forth  is  not  such  a  de- 
fense as  is  contemplated  by  this 
section  of  the  Code  of  Civil  Pro- 
cedure, for  the  reason  that  such 
new  matter  does  not  constitute  a 
defense  by  way  of  avoidance,  and 
the  relator  should  not  be  required 
to  reply.  (0'  Gorman  agt.  Arnoux, 
ante,  159.) 

15.  Section  521  —  The  provision  of 
the  Code  of  Civil  Procedure,  de- 
claring that  when  a  "  judgment 
may  determine  the  rights  of  two 
or  more  defendants  as  between 
themselves,  a  defendant  who  re- 
quires such  a  determination  must 
demand  it  in  his  answer,  and  must, 
at  least  ten  days  before  the  trial, 
serve  a  copy  of  his  answer  upon 
the  attorney  for  each  of  the  de- 
fendants to  be  affected  by  the  de- 
termination,"   confers    no    new 
power    upon    the    court,    but  is 
simply  a  regulation  of  practice. 
(Albany    City  Savings  Institution 
agt.  Burdick,  87  N.  T.,  40.) 

16.  Sections  531,  822  —  Under  these 
sections  of  the  Code  of  Civil  Pro- 
cedure the  court  has    power  to 


strike  out  the  complaint  in  an 
action,  as  a  penalty  for  disobe- 
dience of  an  order  requiring 
plaintiff  to  serve  a  bill  of  par- 
ticulars. (Gross  el  al.  agt.  Clark, 
87  N.  F.,272.) 

17.  Section  535  —  The  provision  of 
this  section  of  the  Code  of  Civil 
Procedure    dispensing  with    the 
necessity,  in  an  action  for  libel, 
of  stating  extrinsic  facts    show- 
ing the    application  of    the    de- 
famatory matter  to  the  plaintiff, 
and    making     a    general     aver- 
ment that  it  was   published    of 
and    concerning    him    sufficient, 
does  not  aid  the  plaintiff  where 
the  general  averment  is  contra- 
dicted and  rendered  nugatory  by 
other  allegations;    as  where  the 
complaint  denies  plaintiff's  con- 
nection with  the  facts  stated  in 
the  alleged  libelous  matter,  and  he 
is  not  therein  charged  in  any  man- 
ner, either  directly  or  indirectly, 
with  being  so  connected.   (Fieisch- 
mann  agt.  Bennett,  87  N.  T,,  231.) 

18.  Section  542  —  Demurrer  amend- 
ed by  the  service  of  an  answer 
where  the    defendants  served    a 
demurrer,     which     the    plaintiff 
moved  against  as  frivolous,  and 
the  defendants  after  service  of  the 
notice    of    motion,   and  the  day 
before  that  named  for  the  argu- 
ment thereof,  and  within  the  time 
allowed  by  law  to  amend,  served 
an  answer  by  way  of  an  amended 
pleading: 

Held,  that  the  motion  for  judg- 
ment abated  in  consequence  of  the 
amendment,  and  that  the  plain- 
tiff's only  remedy  was  to  make  an 
independent  motion  to  strike  out 
the  amended  pleading,  upon  proof 
that  it  was  interposed  for  delay. 
This  section  of  the  Code  of  Civil 
Procedure  construed.  (Frank  agt. 
Bush  et  al.,  ante,  282.) 

15).  Section  546  —  In  an  action  in  the 
nature  of  a  quo  warranto,  brought 
on  the  relation  of  a  person  claim- 
ing the  office  against  a  party  who 
has  usurped  it,  where  the  com-< 
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plaint  alleged  that  at  an  election 
held  in  a  city  named,  the  relator, 
who  was  a  party  plaintiff  with  the 
people,  was,  by  the  greatest  num- 
ber of  legal  votes  cast  at  such 
election,  duly  and  legally  elected 
mayor  of  said  city  for  the  term  of 
two  years,  to  commence  on  the 
first  Tuesday  of  May,  1882;  on  mo- 
tion by  the  defendant  to  make  the 
complaint  more  definite  and  cer- 
tain, and  for  a  bill  of  particulars: 

Held,  that  the  complaint  in  this 
action  is  neither  indefinite  or  un- 
certain. 

The  title  to  an  office  depends 
upon  the  votes  cast,  and  when  a 
party  avers  in  the  pleading  that  he 
]has  received  the  greatest  number 
.of  legal  votes  given  at  an  election 
for  such  office,  he  has,  if  he  be 
•eligible  thereto,  averred  the  exist- 
ence of  the  only  fact  which  makes 
Jiim  its  incumbent. 

Where  a  state  of  facts  is  relied 
•on,  it  is  enough  to  allege  it  simply, 
without  setting  out  the  subordin- 
ate facts  which  are  the  means  of 
producing  it  or  the  evidence  sus- 
taining the  allegation.  (The  Peo- 
ple agt.  Nolan,  ante,  271.) 

$0.  Section  550,  sub.  2  —  A  debtor 
removing  and  concealing  goods, 
after  making  a  general  assign- 
ment, is  subject  to  arrest  in  an 
action  by  his  creditor.  (See  Un- 
termeyeragt.  Hutter,  2GHu7i,  147.) 

31.  Sections  550,  551,  770  — Power 
of  a  judge  out  of  court,  in  the 
•first  judicial  district,  to  make  it  — 
it  should  not  purport  .to  be  made 
in  court.  (See  Lochenmeyer  agt. 
LocJtenmeyer,  26  Hun,  542.) 

:22.  Section  552  —  Under  this  section 
of  the  Code  of  Civil  Procedure, 
in  an  action  upon  a  judgment  of 
a  court  of  the  state,  plaintiff  is,en- 
titled  to  an  order  of  arrest,  where 
the  original  cause  of  action  was 
such  as  to  authorize  the  arrest  of 
.defendant.  (Baxter  agt.  Drake, 
85  N.  Y.,  502.) 

r23.  Sections  635,  636,  3343— Where 
•the  affidavits  on  which  an  attach- 


ment is  asked,  are  sufficient  to  es- 
tablish the  fact  that  the  plaintiff 
was  induced  to  part  with  his  per- 
sonal property  by  the  fraud  of  the 
defendant,  "the  estate  of  another 
is  lessened,"  and  is  so  lessened  by 
"an  actionable  act." 

Where  a  person  has  been  in- 
duced to  part  with  his  goods,  with 
the  distinct  understanding  that 
they  were  to  be  placed  in  stock 
with  other  goods  of  the  buyer,  and 
so  used,  by  mixing  and  compound- 
ing them,  as  to  increase  the  value 
of  the  stock  and  consequently  his 
ability  to  pay,  instead  of  which  the 
goods  were  not  placed  in  stock, 
were  not  compounded  or  mixed 
with  others,  and  were  either 
pledged  to  raise  money  from  par- 
ties, whose  names  were  withheld 
or  secreted: 

Held,  that,  in  the  absence  of  any 
explanation,  it  must  be  assumed 
that  the  goods  were  purchased  by 
means  of  a  deliberate  false  state- 
ment made  with  the  intent  to 
defraud. 

When  it  was  shown  by  positive 
testimony  that  possession  of  the 
goods  of  the  plaintiff  was  obtained 
by  a  false  statement,  that  their 
whereabouts  was  concealed,  that 
the  names  of  the  persons  to  whom 
they  were  pledged,  are  withheld, 
and  that  the  defendant  refused  to 
consummate  an  arrangement  and 
agreement  which  he  made  with 
the  plaintiff,  which  it  would  have 
been  to  his  interest  to  fulfill  if  he 
intended  to  carry  on  business  and 
pay  his  debts: 

Held,  that  these  facts  justify  the 
conclusion  that  the  defendant  had 
either  assigned,  disposed  of  or  se- 
creted property,  or  intended  so 
to  do,  with  intent  to  defraud  his 
creditors. 

It  is  not  necessary  for  the  plain- 
tiff to  establish  that  the  defendant 
had  disposed  of  ALL  his  property. 
It  is  enough  if  he  has  assigned, 
disposed  of  or  secreted,  or  is  about 
to  assign,  dispose  of  or  secrete 
property,"  with  the  intent  to  de- 
fraud his  creditors.  (Weiler  agt. 
Schreiber,  ante,  491.) 
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24.  Section    636  —  An  affidavit  on 
which  an  attachment  is  asked  is 
defective  where  it  does  not  state, 
as  this  section  of  the  Code  of  Civil 
Procedure  requires,  that  the  plain- 
tiffs are  entitled  to  recover  the  sum 
therein  alleged  to  be  due  to  them 
"  over    and    above    all    counter- 
claims;" and  it  is  not  sufficient  to 
allege  that  such  sum  is  due  to  them 
"  over  and  above  all  discounts  and 
set-offs. "   (Lampkin  agt.  Douglass, 
ante,  47.) 

25.  Section  636  — The  fact  that  a 
general  assigment  is    invalid   as 
against  creditors  does  not  author- 
ize an  attachment  to  issue  under. 
(See  Milliken  agt.  Dart,  26  Hun, 
24.) 

26.  Sections    636,    637  — An  aver- 
ment in  an  affidavit  for  an  attach- 
ment, that  "  the  defendant  is  in- 
debted to  the  plaintiff  in  a  sum 
stated,"  and  that  the  latter  "is 
justly    entitled    to    recover   said 
sum,"  is  not  &  compliance  with 
the  requirement  of  the   Code  of 
Civil  Procedure  that  plaintiff  must 
«how  by  affidavit  that  he  "is  en- 
titled   to  recover  a    sum  stated 
therein,  over  and  above  all  counter- 
claims known  to  liim  ;  "  and  when 
the  requirement  is  only  met  by 
the  averments  stated,  the  affidavit 
is  insufficient  to  give  the  judge 
jurisdiction  to  grant  the  warrant 

An  application  to  vacate  an  at- 
tachment, when  made  to  the  court 
at  special  term,  need  not  be  made 
before  the  judge  who  granted  the 
writ;  the  Code  only  requires  it  to 
be  so  made  when  made  to  ajudge. 
(Buppertagt.  Rang,  87  N.  T.,  141.) 

27.  Section  638  —  A  substituted  ser- 
vice of  a  summons  under  Code 
Civil  Procedure,  section  435,  is  not 
sufficient  service  under  this  sec- 
tion, relating  to  attachments.  (See 
Bogart  agt.  Swezey,  26  Hun,  463.) 

28.  Section  647 — The  rights  or  shares 
of  stock  in  an  association  or  cor- 
poration which  this  section  of  the 


Code  of  Civil  Procedure  provides 
can  be  levied  upon,  are  such  rights 
or  shares  as  are  within  the  county 
or  jurisdiction  of  the  court ;  and 
a  warrant  of  attachment  served 
upon  an  officer  of  a  foreign  cor- 
poration at  an  office  kept  by  it  for 
the  sale  of  goods  in  the  city  of 
New  York,  the  sheriff  giving  the 
company  notice  that  he  attached  a 
non-resident  defendant's  shares  of 
stock  in  the  company,  does  not 
constitute  a  levy  upon  the  prop- 
erty of  the  defendant  when  none 
of  the  defendant's  shares  of  stock 
in  the  corporation  are,  or  have 
been  at  any  time,  in  the  state  of 
New  York.  (Plympton  agt.  Bige- 
low,  ante,  484.) 

29.  Section  682  —  Prior  to  the  enact- 
ment of  the  provisions  of  this  sec- 
tion of  the  Code  of  Civil  Proced- 
ure authorizing  a  person  who  has 
acquired  a  subsequent  lien  upon 
property  attached,  to  move  to  set 
aside    the    attachment,   a  junior 
attachment  creditor  was  entitled 
to  move  to  set  aside  the   prior 
attachment  on  the  ground  of  a 
jurisdictional  defect;  *.  e. ,  that  the 
affidavit  upon  which  the  attach- 
ment was  issued  was  insufficient 
to  give  jurisdiction.     (Jacobs  agt. 
Hogan,  85  N.  T.,  243.) 

30.  Section  682  —  The  provision  of 
this  section  of  the    Code  of  Civil 
Procedure    authorizing     persons 
who  have    acquired    subsequent 
liens  upon  or  interest  in  attached 
property  to  move  to  set  aside  the 
attachment  is  not  limited  to  those 
who  have  acquired  liens  or  inter- 
est   by    proceedings   in    inmtum 
against  the  defendant  in  the  at- 
tachment; it  includes  as  well  one 
who  claims  under    a    voluntary 
transfer    from    such    defendant. 
(Troio's  Printing,  &c..   Company, 
&gt.Hart,  85N.Y.,  500.) 

31.  Section  721  —  The  failure  of  a 
referee    to    be    sworn,    will    not 
authorize  the  setting  aside  of  the 
judgment.  (See  Katt  agt.  Germania 
Fire  Ins.  Go.,  26  Run,  429.) 
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82.  Sections  770,  550,  551  — Under 
section  770  of  the  Code  of  Civil 
Procedure  providing  that,  in  the 
first  judicial  district,  "a  motion 
which  elsewhere  must  be  made  in 
court  may  be  made  to  a  judge  out 
of  court,  except  for  a  new  trial 
on  the  merits,"  an  order  of  arrest 
may,  in  that  district,  be  granted, 
in  one  of  the  classes  of  actions 
described  in  subdivision  4  of  sec- 
tion 550  of  the  Code  of  Civil  Pro- 
cedure, by  a  judge  out  of  court, 
although  in  all  the  other  districts 
of  the  state  such  an  order  can 
only  be  granted  by  the  court. 
(Lachenmeyer  agt.  Lachenmeyer, 
542.) 

When  an  order  is  made  by  a 
judge  out  of  court,  in  the  first 
judicial  district,  under  the  power 
conferred  upon  him  by  the  said 
section  770,  it  should  not  be  in 
form  an  order  of  the  court,  nor 
should  it  recite  that  it  was  made 
in  court  at  a  special  term  held 
before  the  judge  who  made  it. 
(Id.) 

33.  Section  779 — Costs  of  a  motion — 
what  are  within  meaning  of.    (See 
Phipps  agt.  Carman,  26  Hun,  518.) 

34.  Section  786  —  A  surety  upon  the 
bond,  given  as  required  by  the 
act  of  1877  (sec.  5,  chap.  466,  Laws 
of  1877)  by  an  assignee  for  the 
benefit  of  creditors,  brought  an 
action  in  his  own  name,  not  stating 
it  was  for  the  benefit  of  others, 
against  the  assignee  alone  for  an 
accounting  and  settlement  of  the 
trust;   a    referee   was    appointed 
therein  to  take  proof,  with  direc- 
tions to  publish  a  notice  to  per- 
sons having  claims  to  present  them 
with  vouchers  in  pursuance    of 
this  section  of  the  Code  of  Civil 
Procedure.    It  was  also  provided 
in   the   order   that   any  creditor 
might  object  to  a  claim  presented, 
and  thereupon  the  referee  mignt 
take  the  proofs  and  report  as  to 
its  validity.    Subsequently,  upon 
petition  of  creditors,  the  county 
judge  issued  a  citation  requiring 
the  assignee  to  appear  and  show 


cause  why  a  settlement  of  his  ac- 
counts should  not  be  had : 

Held,  that  an  order  was  improp- 
erly granted  in  the  action  restrain- 
ing the  proceedings  before  the 
county  judge ;  that  said  section  of 
the  Code  only  authorizes  publica- 
tion of  notices  when  an  action  is 
brought  for  the  collective  benefit 
of  creditors,  and  this  was  not  such 
an  action;  that  no  creditor  could 
be  bound  by  the  judgment,  nor 
could  the  purpose  of  the  proceed- 
ing be  affected  in  the  action ;  that 
the  creditors  were  in  no  sense  par- 
ties to  the  action,  and  the  court 
had  no  jurisdiction  over  t£em. 
(Schuehle  agt.  Beiman,  86  N.  T., 
270.) 

35.  Section  §22  —  Under  this    sec- 
tion of  the  Code  of  Civil  Proced- 
ure the  court  has  power  to  strike 
out  the  complaint  in  an  action,  as 
a  penalty  for  disobedience  of  an 
order  requiring  plaintiff  to  serve 
a  bill  of  particulars.     (Gross  et  al. 
agt.  Clark,  87  N.  T.,  272.) 

36.  Section    829  —  Personal    trans- 
actions with  a  deceased  person  — 
who  cannot  testify,   because  in- 
terested in  the  event.     (See  Hun- 
ter agt.  Herrick,  26  Hun,  272.) 

37.  Section  829  —  A    party  cannot 
testify  as  to  a    conversation  be- 
tween the  deceased  and  a  third 
person,  if  he  took  any  part  therein. 
(See  Smith  agt.  Ulman,  26  Hun, 
386.) 

38.  Section  829  —  Transaction  with 
a  deceased   person  —  what  is  — 
when  a  party  cannot  testify.  (See 
HadsaUagt.  Scott,  26  Hun,  617.) 

39.  Section  832—  The  Code  of  Civil 
Procedure  was  only  intended  to 
apply  to  civil  actions  and  proceed- 
ings, except  where  otherwise  pro- 
vided. 

The  provision  of  this  section  of 
the  Code  therefore  making  a  per- 
son who  has  been  convicted  of  a 
crime  or  misdemeanor  a  compe- 
tent witness  prior  to  the  amend- 
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ment  thereof  in  1879  (chap.  542, 
Laics  of  1870),  did  not  apply  to 
criminal  cases,  and  did  not  re- 
move the  disqualification,  as  a 
witness,  imposed  by  the  Revised 
Statutes  (2  K  8.,  701,  sec.  23) 
upon  a  person  convicted  and  sen- 
tenced for  a  felony.  (Perry  agt. 
The  People,  86  N.  T.,  353.)) 

40.  Sections  837,  880  —  An  order  for 
the  examination  of  a  party  before 
trial  as  a  witness  should  not  be 
granted,  where  the  entire  object 
•f  the  examination  sought'  is  to 
show  by  the  party  that  he  has  pro- 
cured property  by  means  of  false 
and  fraudulent  representations. 

Such  an  order  is  unauthorized, 
and,  if  made,  will  be  reversed. 
(Tamato  Trading  Company  agt. 
Brown,  ante,  283.) 

41.  Section  872  —  As  amended  by 
chapter  536  of  1880  —  evidence  — 
examination    of    a  party  before 
trial  —  the  officers  and  directors 
but  not  the  servants  or  agents  of 
a  corporation  can  be  examined. 
(See   Reichmann    agt.    Manhattan 
Co.,  26  Hun,  433.) 

42.  Section  873  — Under  the  provi- 
sion of  this  section  of  the  Code  of 
Civil  Procedure,  as  amended  in 
1879,  prescribing  the  method  of 
taking  the  deposition  of  a  party 
or  witness  before  trial,  a  party  or 
expected  party  to  an  action  must 
be  examined  before  a  judge. 

An  order  therefore  for  such 
examination  before  a  referee  is 
unauthorized  and  void. 

Such  an  order  affects  a  substan- 
tial right,  and  is  reviewable  in 
this  court.  (Berdell  agt.  Berdell, 
86  N.  T.,  519.) 

43.  Section  894— The  granting  of  an 
open  commission  to  take  testimony 
without  this  state,  under  this  sec- 
tion of  the  Code  of  Civil  Proce- 
dure, is  matter  of  discretion,  the 
exercise  of  which,  though  it  may 
be  the  subject  of  an  appeal,  ought 
not  to  be  disturbed  unless  it  is 
quite  clear  to  the  appellate  court 


that  the  discretion  was  unwisely 
exercised.  (Jones  agt.  Hoyt,  ante, 
94.) 

44.  Sections  984,  985,  986—  Though 
a  domestic  corporation,  when  sued 
by  a  non-resident,  had  the  right 
to  have  the  place  of  trial  in  the 
county  which  it  had  designated 
by  Its  certificate  of  incorporation 
as  that  in  which  its  principal  office 
of  business  was  to  be  located,  yet 
such  right  is  in  no  sense  jurisdio- 
tional,  and  hence  may  be  waived. 
By  section  986  of  the  Code  of  Civil 
Procedure,  the  notice  of  motion  to 
compel  the  change  of  the  place  of 
trial  to  the  county  of  defendant's 
residence  must  be  made  within  ten 
days  after  the  five  days  within 
which  a  demand  for  such  change 
must  be  made  upon  plaintiff.    If 
this  is  not  done,  the  right  to  the 
change  is  waived.     (Duclie  et  al. 
agt.  The  Buffalo  Grape  tiugar  Com- 
pany, ante,  516.) 

45.  Section    1003  —  It    seems,    that 
the  clause  in  this  section  of  the 
Code  of  Civil  Procedure  provid- 
ing that  an  error  in  the  admis- 
sion or  exclusion  of  evidence,  etc., 
"upon  the  trial  may,  in  the  dis- 
cretion of   the  court    which  re- 
views it,   be  disregarded  if  that 
court  is  of  opinion  that  substan- 
tial justice  does  not  require  that 
a  new  trial  should  be  granted," 
has  no  application  to  a  trial  be- 
fore a  referee.     (Smith  agt.   Lap- 
ham,  87  N.  T.,  631.) 

46.  Sections  1013,  1015  —  Under  the 
provision  of  the  Code  of  Civil  Pro- 
cedure   (sec.   1013)  authorizing  a 
compulsory  reference  to  hear  and 
determine  an  action  where  the  trial 
thereof  "  will  require  Ihe  exam- 
ination of  a  long  account,"  the 
account  to  be  examined  must  be 
the  immediate  object  of  the  action 
or  the  ground  of  defense;  it  must 
be  directly,   not    collaterally    in- 
volved. 

Where,  therefore,  in  an  action 
brought  to  recover  the  value  of 
certain  shares  of  the  stock  of  a 
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manufacturing  corporation, which 
the  complaint  alleged  plaintiff 
was  entitled  to  recover  under  an 
award,  requiring  defendants  to 
pay  said  value : 

Held,  that  conceding  the  suit  to 
be  one  in  equity  to  compel  the 
specific  performance  of  the  award, 
the  fact  that  to  ascertain  the 
value  of  the  stock,  an  account  of 
the  assets  and  property  and  the 
indebtedness  of  the  corporation, 
containing  many  items  was  neces- 
sary, did  not  authorize  a  reference 
to  hear  and  determine. 

It  seems,  that  a  reference  to  take 
the  account  and  report  thereon 
would  be  proper  (Sec.  1015). 
(Cramp  agt.  Ingersoll  et  aL,  86 
N.  T.,  433.) 

47.  Section  1018 — Referee  has,  upon 
the  trial  of  an  issue  of  fact,  the 
same  power  to  allow  amendments 
to  the  summons  and  pleadings  as 
has  the  court.     (See  Knapp  agt. 
Fowler,  26  Hun,  200.) 

48.  Section  1023  —Upon  the  settle- 
ment of  a  case  by  a  referee,  cer- 
tain exceptions  were  taken  by  de- 
fendant to  findings,  also  to  his  re- 
fusals to  find  as  requested.     The 
plaintiff  did  not  object  before  the 
referee  that  he  had  no  authority 
to  pass  upon  the  requests,  or  move 
to  strike  them  from  the  case,  and 
made  no  objection  to  them  until 
argument  here,  when  it  was  ob- 
jected that  they  came  too  late : 

Htld,  that  plaintiff  must  be 
deemed  to  have  waived  the  benefit 
of  the  rule  established  by  the  Code 
of  Civil  Procedure.  (Ward  agt. 
Craig,  87  N.  T.,  550.) 

49.  Section  1204  — Right  of  a  de- 
fendant to  have  an  independent 
issue,  arising  between  himself  and 
a  co-defendant,  tried.     (See  Lan- 
sing agt.  Hadsall,  26  Hun,  619.) 

50.  Section  1207  —  The  provisions  of 
this  section  of  the  Code  of  Civil 
Procedure  providing  that,  "where 
there  is  no  answei,  the  judgment 
shall  not  be  more  favorable  to  the 


plaintiff  than  that  demanded  in 
the  complaint,"  was  intended  for 
the  protection  of  defendants  who 
suffer  default;  it  cannot  be  in- 
voked in  an  attack  upon  a  judg- 
ment by  one  not  a  defendant  or 
interested  in  a  defense  of  the  ac- 
tion. (Peck  agt.  JV.  T.  and  N.  J. 
E.  R.  Co.,  85  N.  T.,  246.) 

51.  Section  1256  — Where  the  lien 
of  a  judgment  upon  real  estate  of 
the    judgment    debtor  has    been 
suspended  during  appeal  by  order 
of  the  court  as  prescribed  by  this 
section  of  the  Code  of  Civil  Pro- 
cedure, an  order  vacating  such  or- 
der of  suspension  and  upon  its  face 
purporting  to  restore  the  lien  nunc 
pro  tune  does  not  restore  it  as  against 
a  creditor  whose  judgment  was 
docketed  in  the  interval  between 
the  granting  of  the  two  orders, 
and  who  was  not  a  party  to  the 
original  action  or  to  the  proceed- 
ing vacating  the  order.    The  court 
cannot  by  the  mere  process  of  va- 
cating its  order  destroy  liens  taken 
upon  the  faith  of  it. 

The  fact  that  the  holder  of  the 
second  judgment  purchased  it  of 
the  judgment  creditor  for  less 
than  its  face  does  not  establish 
that  he  did  not  purchase  in  good 
faith,  and  so  that  he  is  not  within 
the  protection  of  the  Code;  such 
purchaser  has  the  right  to  buy  as 
cheaply  as  he  can,  and  stands  en- 
titled to  all  the  rights  of  his  as- 
signor. (Harmon  agt.  Hope,  87  N. 
T.,  10.) 

52.  Sections  1297,  2322,  2339  — C., 
an  attorney,  on  the  employment 
of  a  lunatic  over  whose  person 
and  estate  a  committee  had  been 
appointed,  and  by  permission  of 
the  court,  made  an  application  to 
supersede  the  commission,  which 
was  denied.     C.  then  applied  to 
the  court  for  his  charges  and  dis- 
bursements.     A    portion  of    his 
claim  was  allowed,  and  an  order 
granted    directing    its    payment. 
The  committee  appealed  to  the 
general  term,  and  on  January  !•*>. 
1875,  after  argument  but  before 
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decision,  the  lunatic  died.  On 
January  twenty-second  the  order 
was  reversed  and  motion  denied. 
The  order  of  reversal  was  duly 
entered  and  served  on  C.  Febru- 
ary twenty-fifth,  and  on  May  first 
he  appealed  to  this  court.  In  June, 
1879,  the  general  term,  by  order, 
substituted  ' '  January  fifth  "  for 
' '  January  twenty -second  "  as  the 
date  of  the  order  of  reversal: 

Held,  that  the  general  term  had 
the  power  to  so  amend  the  order 
as  to  make  it  bear  date  as  of  a 
day  prior  to  the  death  of  the  luna- 
tic; also  that  it  was  unnecessary 
because  of  the  amendment,  to  re- 
enter  or  reserve  the  order. 

C.  caused  the  order,  with  its 
substituted  date,  to  be  re-entered 
on  September  21,  1881,  and  on 
September  twenty-sixth  appealed 
therefrom.  A  motion  was  there- 
after made  by  C.  for  an  order  sub- 
stituting the  administrators  of  the 
lunatic  in  the  proceedings  in  place 
of  the  committee,  who  had  also 
died: 

Held,  1st,  that  to  make  appli- 
cable the  provisions  of  the  Code 
of  Civil  Procedure  in  regard 
to  appeals  from  orders  where  a 
party  "  has  died  since  the  making 
of  an  order,"  it  was  necessary  for 
the  moving  party  to  treat  the  or- 
der appealed  from  as  made  be- 
fore the  death  of  the  lunatic,  who 
alone  could  be  regarded  as  "the 
adverse  party ; "  that  the  service 
of  the  order  under  the  original 
date  was  effectual  to  limit  the 
time  of  appeal,  and  the  time  ex- 
pired in  sixty  days  thereafter. 
2d,  that  the  order  itself  was  not 
appealable,  as  it  was  in  the  dis- 
cretion of  the  court  below.  3d, 
upon  the  death  of  the  lunatic, 
the  power  and  functions  of  the 
committee  ceased,  and  the  pro- 
ceedings abated ;  any  legal  claims 
against  the  estate  could  thereafter 
only  be  enforced  in  the  manner 
prescribed  by  law. 

Also,  held,  that  if  the  place  of 
the  committee  was  vacant  by  rea- 
son only  of  his  death,  it  was  to  be 
filled,  if  at  all,  by  the  court  which 


appointed  him.     (In  the  Matter  of 
Beckwith,  87  N.  Y.,  503.) 

53.  Sections  1303,  1312,  132R  — An 
undertaking  for  costs  is  necessary 
on  appeal  to  this  court,  in  order 
to  make  the  appeal  effectual  for 
any  purpose  (Code  of  Civil  Proced- 
ure, sec.  1326),  and  the  court  has 
no  power  to  dispense  with  it;  its 
power  is  limited    to   dispensing 
with  the  security  required  to  stay 
execution  (Sec.  1312). 

Where,  however,  notice  of  ap- 
peal was  served  in  good  faith, 
without  giving  an  undertaking 
for  costs,  in  reliance  upon  an 
order  of  the  court  dispensing 
therewith : 

Held,  that  the  neglect  should  be 
deemed  excusable,  and  that  the 
omission  might  be  supplied  (Sec. 
1303).  (The  A.  and  I.  Works  agt. 
City  of  R,  85  2T.  Y.,  653.) 

54.  Section  1326—  "Where  an  order 
of  general  term  granting  a  new 
trial  is  affirmed  on  appeal  to  this 
court  and  judgment  absolute  di- 
rected against  the  appellant,  the 
sureties    upon    the    undertaking 
given  to  perfect  the  appeal  as  pre- 
scribed by  the  Codes  (Code  of  Civil 
Procedure,  sec.  1326;  Code  of  Pro- 
cedure, sec.  334),  are  only  liable  for 
costs  of  the  appeal  to  this  court, 
not  for  all  the  costs  in  the  action. 
(Burdett  agt.  Lowe,  85  N.  Y.,  241.) 

55.  Sections  1326,   1327,  1334,  811, 
1 332  —  A  party  appealing  cannot 
be   one   of    the   "two   sureties" 
required    by  the  Code  of    Civil 
Procedure. 

An  undertaking  on  appeal  is 
fatally  defective  which  is  exe- 
cuted by  only  two  persons,  one  of 
whom  is  the  plaintiff  and  appel- 
lant. 

Where  the  recital  in  the  com- 
mencement of  an  undertaking  on 
appeal  to  the  court  of  appeals  was: 
"  Whereas,  on  a  certain  day  in  the 
supreme  court  the  above  named 
respondents  recovered  a  judgment 
against  the  above  named  appellant 
for  $192. 11,  on  the  appeal  from  the 


652 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


judgment  and  the  order  granting 
an  extra  allowance  for  costs,"  &c., 
and  the  undertaking  was  that  the 
persons  named  "undertake  that 
the  said  appellant  will  pay  all 
costs  and  damages  which  may  be 
awarded  against  him  on  said  ap- 
peal, not  exceeding  $500  ;  and  do 
also  undertake  that,  if  the  said 
judgment  so  appealed  from,  or 
any  part  thereof,  be  affirmed,  or 
the  appeal  be  dismissed,  the  said 
appellant  will  pay  the  amount  di- 
rected to  be  paid  by  the  said  judg- 
ment, or  the  part  of  such  amount 
as  to  which  the  said  judgment 
shall  be  affirmed,  if  it  be  affirmed 
only  in  part,  and  all  damages 
which  shall  be  awarded  against 
said  appellant  on  the  said  appeal :" 

Held,  that  security  has  only  been 
given  for  the  payment  of  the  judg- 
ment recovered  for  the  costs  on 
the  affirmance,  and  not  for  the 
original  judgment  which  was  af- 
firmed at  the  general  term. 

Held,  further,  that,  in  the  lan- 
guage of  section  1332  of  the  Code 
the  undertaking  is  not  "  the  same, 
as  if  the  judgment  or  order,  from 
which  the  appeal  is  taken,  was  to 
the  same  effect  as  the  judgment  or 
order  affirmed,"  and  is,  therefore, 
defective.  (Morsa  agt.  Hasbrouck, 
ante,  84.) 

56.  Section  1332  — An  undertaking 
given  upon  an  appeal  to  the  court 
of    appeals,   from  an  order  and 
judgment  of  the    general    term, 
affirming    the    judgment    below, 
must,  in  express  words,  provide 
for  the  payment  of  the  original 
judgment  if  the  judgment  of  the 
general  term,  affirming  such  judg- 
ment,  be  itself  affirmed  by  the 
judgment  or  order  of  the  court  of 
last    resort    (See     8.     C.,     ante, 
84).    (Morss  agt  Sasbrouck,  ante, 
201.) 

57.  Section  1337  —  Where  upon  ap- 
plication under  the  statute  ( 2  A 
S. ,  31,  sec.  1  etseq.)  for  the  discharge 
of  a  debtor  imprisoned  on  execu- 
tion, a  question  of  fact  arises  as 
to  whether  the  petitioner  has  dis- 


posed of  his  property  with  intent 
to  defraud,  the  determination  of 
the  court  below  is  not  reviewable 
here.  (In  the  Matter  cf  S.,  85  N. 
Y.,  630.) 

58.  Sections  1337,2586  —Under  these 
sections  of  the  Code  of  Civil  Pro- 
cedure, the  decision  of  a  surrogate 
upon  a  question  of  fact  arising  on 
conflicting  evidence  upon  the  final 
accounting  of  an  executor  is  not 
reviewable  here. 

The  provision  of  said  Code  de 
claring  that,  ' '  where  an  appeal  is 
taken  upon  the  facts,  the  appel- 
late court  has  the  same  power  to 
decide  the  questions  of  fact  which 
the  surrogate  had,"  &c.,  has  refer- 
ence only  to  appeals  from  surro- 
gates' decrees  or  orders  to  the 
supreme  court,  (Davis  agt.  Clark, 
87  JV.  Y.,  623.) 

59.  Sections  1337,  1338,  2545,  2586 
— Under   these    sections    of    the 
Code  of  Civil  Procedure,  where 
the  decree  of  a  surrogate  in  pro- 
ceedings for  the  probate  of  a  will 
is  affirmed  by  the  general  term 
of  the  supreme  court,  this   court 
has  no  jurisdiction,  upon  appeal, 
to  review  the  questions  of    fact 
which  depend    upon   conflicting 
evidence,  but  is  confined  exclu- 
sively to  questions  of  law. 

It  seems,  that  unless  special  pro- 
vision authorizing  it  can  be  found 
in  the  law,  there  can  be  no  review 
in  this  court  of  questions  of  fact, 
depending  upon  conflicting  evi- 
dence, in  any  case. 

It  seems,  also,  that  the  only 
special  provision  authorizing  the 
review  here  of  such  questions  of 
fact  is  that  which  provides  for  a 
review  upon  the  facts,  where  the 
general  term  has  reversed,  upon 
questions  of  fact,  a  judgment  en- 
tered upon  the  report  of  a  referee, 
or  upon  a  decision  of  the  court  on 
trial  without  a  jury. 

The  provision  of  said  Code  re- 
lating to  appeals  from  decrees  of 
surrogates,  providing  that ' '  where 
an  appeal  is  taken  upon  the  facts, 
the  appellate  court  has  the  same 
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power  to  decide  the  questions  of 
fact  which  the  surrogate  had,"  &c., 
applies  exclusively  to  appeals  to 
the  supreme  court. 

la  proceedings  befoiie  a  surro- 
gate for  the  probate  of  a  will, 
where  probate  is  contested  on  the 
ground  of  the  mental  incapacity 
of  the  testator,  non-professional 
witnesses  who  did  not  attest  the 
execution  of  the  will,  after  having 
been  examined  as  to  acts  and  dec- 
larations of  the  testator  which 
came  within  their  knowledge  bear- 
ing upon  his  competency,  may 
characterize  them  as  in  their 
opinion  rational  or  irrational. 
Their  examination,  however,  must 
be  limited  to  their  conclusions 
from  the  facts  to  which  they  have 
testified;  they  may  not  express 
their  opinions  on  the  general  ques- 
tion whether  the  mind  of  the  tes- 
tator was  sound  or  unsound. 

Where,  however,  there  is  an  in- 
fraction of  this  rule,  the  decree 
will  not  be  reversed  "  unless  it 
appears  to  the  appellate  court  that 
the  exceptant  was  necessarily  pre- 
judiced thereby.  (In  re  Boss,  87 
N.  T.,  514.) 

60.  Section  1338  —  In  a  case  tried 
by  a  jury  it  is  not  necessary  that 
an  order  of  reversal  by  the  general 
term  should  state  whether  the  re- 
versal was  on  questions  of  law  or 
fact,  and  where  it  does  not  state  that 
the  reversal  was  upon  questions 
of  fact,  if  the  facts  were  properly 
before  the  court  for  review,  it  is 
not  to  be  presumed  that  the  re- 
versal was  upon  questions  of  law 
only. 

The  rule  applicable  to  cases 
tried  by  a  referee  or  by  the  court 
without  a  jury,  does  not  apply 
to  cases  tried  by  jury.  (Goodwin 
et  al.  agt.  (Jonklin,  85  N.  T.,  21.) 

61.  Section  1338  —  Where    it  does 
not  appear  in  an  order  of  general 
term  reversing    a  judgment    en- 
tered upon  the  report  of  a  referee, 
that  the  reversal  was  upon  ques- 
tions of  fact,  the  only  inquiry  on 
appeal    from   the    order  to    this 


court  is  whether  it  rests  upon  any 
error  of  law. 

Where  a  request  to  find  pre- 
sents more  than  one  proposition, 
a  referee  is  not  bound  to  analyze 
it  and  pass  upon  the  several  parts 
separately. 

When  a  conveyance  is  made  by 
a  husband,  through  a  third  person, 
to  his  wife,  which  is  fraudulent 
as  to  the  creditors  of  the  husband, 
and  the  wife  is  a  party  to  the 
fraud,  she  is  not  entitled  to  pro- 
tection for  any  sum  paid  or  lia- 
bility incurred  by  her;  the  con- 
veyance is  absolutely  void,  and  is 
not  permitted  to  stand  as  security 
for  any  purpose  of  indemnity  or 
reimbursement.  (Davis  et  al.  agt. 
Leopold  et  al,  78  N.  T.,  620.) 

62.  Section     1353  —  Where,    upon 
motion  to  compel  a  referee  to  pay 
to  the  purchaser  the  amount  of 
such  a  lien,  the  questions  of  fact 
were  referred  to  a  referee  to  take 
proof  and  report  thereon,  and  the 
report  of  the  referee  was  confirmed 
by  the  special  term,  and  when  it 
appeared  that,  at  the  general  term, 
both  parties  stood  upon  the  re- 
port, neither  questioning  the  find- 
ings of  fact : 

Held,  that  it  was  no  objection  to 
the  order  of  the  general  term,  that 
the  testimony,  which  made  part 
of  the  papers  upon  which  the 
matter  was  heard  at  special  term, 
was  not  before  it;  that  neither 
this  section  of  the  Code,  nor  the 
rule  (rule  14)  were  to  be  so  literally 
construed  as  to  require  the  print- 
ing and  presentation  of  unneces- 
sary and  superfluous  papers. 
( Weseman  agt.  Wingrove  et  al,  85 
N.  T.,  353.) 

63.  Section  1368  — Under  this  sec- 
tion of    the  Code  of  Civil   Pro- 
cedure, where  an  execution  omits 
to  give  directions  as  to  the  collec- 
tion of    interest,   it    is    properly 
satisfied  when  the  amount  of  the 
judgment  is  collected. 

So,  also,  the  judgment  creditor 
having  chosen  not  to  assert  the 
right  given  him  to  collect  interest, 
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cannot  issue  another  execution 
after  satisfaction  of  the  first. 
(Todd  agt.  Botchford,  86  N.  Y.,  517.) 

64.  Section  1501  —  A  person  who,  in 
violation  of  section  5  of  2  Revised 
Statutes,  691,  takes  a  conveyance 
"  of  any  lands  or  tenements,  or  of 
any  interest  or  estate  therein,  from 
any  person  not  being  in  the  posses- 
sion thereof,  while  such  lands  or 
tenements  shall  be  the  subject  of 
controversy  by  suit  in  any  court, 
knowing  the  pendency  of  such 
suit,  and  that  the  grantor  was  not 
in  possession  of    such    lands  or 
tenements,"  cannot,    under    this 
section  of  the  Code  of  Civil  Pro- 
cedure, maintain  an  action  to  re- 
cover the  possession  thereof  in  the 
name  of  his  grantor.     (Chamber- 
lain agt.  Taylor,  26  Hun,  601.) 

65.  Section  1529— A  defendant  who 
has  been  evicted  from  the  posses- 
sion of  real  estate  by  virtue  of  a 
Judgment  in  favor  of  the  plaintiff 
in  an  action  of    ejectment  pro- 
vided a  new  trial  is  granted  in 
such  action  upon  an  appeal,  and 
he  succeeds  upon  such  new  trial, 
cannot  enter  a  formal  judgment 
of  restitution  upon  such  verdict, 
without  an  order  of  the  court  al- 
lowing it.     (Martin  agt.   Rector, 
ante,  862.) 

66.  Section  1780  — Under  the  pro- 
visions of     this  section  of     the 
Code  of  Civil  Procedure  author- 
izing actions  against  foreign  cor- 
porations,   and     providing    that 
personal    service  of    a  summons 
upon    such    a    corporation    may 
be  made   by  delivering    a    copy 
thereof  within  the  state,   to  the 
president,  secretary  or  treasurer 
of  the  corporation,   in  order  to 
make  such  service  effectual,  it  is 
not  needful  that  the  officer  served 
should  be  here  in  his  official  ca- 
pacity, or  engaged  in  the  business 
of    the    corporation,   or    that    it 
should  have  any  property  within 
the  state,  or  that  the  cause  of  ac- 
tion should  have  arisen  therein. 
(Pope  et  al.  agt.  The  Terre  Haute 


Car    and     Manufacturing     Com- 
pany, 87  N.  Y.,  137.) 

67.  Section  2260  —  An  appeal  lies  to 
the  general  term  of  the  court  of 
common  pleas  from  the  general 
term  of  the  marine  court  in  land- 
lord    and     tenant    proceedings. 
(Shaw  agt.  McCarty,  ante,  286.) 

68.  Section  2265  —  In  summary  pro- 
ceedings if  the  final  order  of  the 
justice    awards    delivery  of    the 
property,  the  issuance  of  the  war- 
rant may  be  enjoined  in  pursuance 
of  subdivision  2  of  this  section. 
(The  People  ex  rel.  Cook  agt.  Parker, 
ante,  3.) 

69.  Section  2366  —  Only  applicable 
to  submissions  made  as  required 
by  it.    (See  Lorenzo  agt.  Deery,  26 
Hun,  447.) 

70.  Section  2460-Examinations  taken 
in  supplementary  proceedings  be- 
ing now  admissible  in  evidence 
under  this  section  of  the  Code,  as 
amended,  as  an  admission  against 
the  interests  of  the  party  exam- 
ined and  against  a  defense  he  may 
set  up,  the  exclusion  of  such  testi- 
mony in  which  defendant  swore 
he  was  not  a  partner  in  a  certain 
firm,  necessitates  the  reversal  of 
a  judgment  for  defendant  entered 
on    dismissal  of  plaintiff's  com- 
plaint,   even    though    witnesses 
called  by  the  plaintiff  testified  that 
defendant  was  a  partner,  it  not 
being  so  clear  that  no  injury  was 
done  the  plaintiff  by  the  exclusion 
of  the  testimony  offered  as  that 
the  judgment  should  nevertheless 
be    sustained.      (Dusenbury   agt. 
Dusenbury,  ante,  349.) 

71.  Section  2468  — The  dower    in- 
terest which  a  widow  has  in  lands 
of  which  her  deceased  husband 
had  been  seized  is,  although  un- 
measured, assignable  as  a  right  in 
action  and  is  liable  in  equity  for 
her  debts. 

Where  therefore,  in  pursuance 
of  an  order  appointing  a  receiver 
in  proceedings  supplementary  to 
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execution  against  a  widow  who 
was  entitled  to  dower,  but  which 
had  not  been  assigned  to  her,  she 
conveyed  her  dower  interest  to  the 
receiver,  he  having  also  complied 
with  the  conditions  prescribed  by 
the  Code,  for  the  vesting  of  the 
property  of  the  judgment  debtor 
in  him: 

Held,  that  he  was  entitled  to 
maintain  an  action  to  admeasure 
the  dower;  also  that  the  action 
was  properly  brought  by  him  in 
his  own  name  as  receiver.  (Payne 
agt.  Becker,  87  N.  Y.,  153.) 

72.  Sections    2869,    2876  —  Action 
by  a  non-resident  plaintiff  in  a 
justice's  court — it  may  be  brought 
anywhere  in  the  county  of    de- 
fendant's residence.   (See  Bird  agt. 
Crane,  26  Hun,  531.) 

73.  Section  3169— Under    the  pro- 
visions of  the  various  acts  in  refer- 
ence to  the  marine  court  of  the 
city  of    New  York  (sees.   33-47, 
chap.SQQ,  Laws  of  1831;  chap.  629, 
Laws  of  1872;  chap.  479,  Laws  of 
1874;  chap.  136,  Laws  of  1876),  and 
prior  to  the  Code  of  Civil  Pro- 
cedure, that  court  had    jurisdic- 
tion to  issue  an  attachment  for  a 
debt  not  exceeding  $2,000,  against 
a  non-resident  of  the  county  of 
New  York,   although   he  had  a 
place  of  business  in  the  city,  where 
he  regularly  transacted  business 
in  person,  and  was  a  resident  of 
the  State.     (Fielding  agt.  Lucas, 
87  JV.  Y.,  197.) 

74.  Sections  3228,  3229,  3253  — In 
an  action  brought  by  plaintiff  to 
recover    from    defendants,    who 
were  at  the  time  of  the  alleged 
contraction  thereof  copartners,  a 
debt  which  he  claimed  had  been 
incurred  by  their  fraudulent  mis- 
representations as  to  their  ability 
to  pay.     They  appeared  by  sep- 
arate attorneys  and  a  verdict  was 
rendered  in  favor  of  both  defend- 
ants.     On  motion  to  be  allowed 
separate  bills  of  costs,  and  for  an 
extra  allowance: 

Held,  that  under  the  Code  both 


defendants  are  entitled  to  costs, 
and  such  claim  can  only  be  disal- 
lowed upon  the  ground  that  the 
appearance  by  separate  attorneys 
was  in  bad  faith  and  for  the  sole 
purpose  of  incurring  costs. 

Held,  further,  that  the  burthen 
of  proving  this  rests  upon  the 
plaintiffs,  and  the  facts  do  not 
justify  such  a  conclusion.  The 
attorneys  have  no  connection  in 
business,  their  offices  are  separate, 
the  undertakings  upon  the  arrest 
were  separate,  and  as  one  of  the 
defendants  may  have  been  guilty 
of  fraud  and  the  other  not,  they 
were  justified  in  making  a  sepa- 
rate defense  by  different  attorneys, 
and  having  done  so  and  succeeded 
they  are  both  entitled  to  costs. 

Held,  also,  that  the  case  was  "  a 
difficult  and  extraordinary  one," 
and  under  section  3253  an  extra 
allowance  should  be  made.  (Lane 
agt.  Van  Orden,  ante,  237.) 

75.  Section  3240— No  allowance  can 
be  made  in  special  proceedings. 
(See  Matter  of  Simpson,  26  Hun, 
459.) 

76  Section  3240  —  In  proceedings  to 
take  land  for  railroad  purposes  — 
costs  may  be  awarded  to  any  par- 
ty—  when  no  trial  fee  should  be 
allowed.  (See  Matter  of  N.  T.,L. 
and  W.  R.  Co.,  26  Hun,  592.) 

77.  Sections  3240, 3250,  3251— A  pro- 
ceeding to  acquire  title  to  real 
estate  under  the  general  railroad 
act  is  a  special  proceeding  under 
the  statute. 

Under  section  3240  of  the  Code 
of  Civil  Procedure,  costs  in  special 
proceedings,  unless  otherwise  pro- 
vided for,  shall  be  in  the  discre- 
tion of  the  court.  The  court 
therefore  has  power,  in  its  discre- 
tion, to  award  costs  in  these  pro- 
ceedings, and  when  costs  are 
allowed  they  are  to  be  at  the  rate 
allowed  for  similar  services  in  an 
action. 

Where  it  appeared  that  the  peti- 
tioner presented  a  petition  to  the 
supreme  court  for  the  appoint- 
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ment  of  commissioners  of  ap- 
praisal, under  the  general  railroad 
act ;  that  no  issue  was  joined  or 
trial  had ;  that  the  court  appointed 
commissioners,  and  a  hearing  by 
the  parties  interested  was  had 
before  such  commissioners ;  on 
such  hearing  the  defendants  sub- 
poenaed witnesses,  and  had  them 
sworn  before  the  commissioners 
as  to  the  value  of  the  land  : 

Held,  that  no  trial  fee  could  be 
allowed.  A  trial  fee  is  only  allowed 
where  there  is  an  issue,  and  in 
this  case  no  issue  was  joined  or 
question  of  fact  raised  for  trial. 
The  taking  of  evidence  by  the 
commissioners,  for  the  purpose  of 
determining  the  value  of  the  real 
estate,  was  not  a  trial  of  the  action 
in  court.  (Matter  of  New  York, 
Lackawanna  and  Western  Railway 
Co.,  ante,  123.) 

78.  Section  3254— When  the  court 
will  not  interfere  with  the  allow- 
ances made  by  the  surrogate  to 
the   parties,  although  it  exceeds 
the  limit  prescribed  by  the  Code. 
(See  Ri&gs  agt.  Cragg,  26  Hun,  89.) 

79.  Section  3268  — The  New  York 
common  pleas,  although  a  county 
court  for  certain  purposes,  is  not 
the  county  court  referred  to  in 
this  section  of  the  Code  of  Civil 
Procedure. 

In  an  action  brought  in  this 
court  a  plaintiff  Avho  resides  in 
Brooklyn  cannot  be  required  by 
defendant  to  file  security  for  costs. 
(Bostwick  agt.  Fifield,  ante,  377.) 

80.  Section  3296  — The  attorneys  of 
the  parties  to  an  action  are  author- 
ized to  stipulate  as  to  referee's 
fees.     Such  a  stipulation  is  "  the 
consent  of  the  parties     *     *     * 
in  writing,"  within  the  meaning 
of  this  section  of    the  Code  of 
Civil  Procedure.    (Mark  agt.  The 
City  of  Buffalo,  SIN.  Y.,  184  ) 

81.  Section  3347,  sub.  11  — An  ap- 
peal to  the  general  term  of  the 
supreme  court  from  the  decree 
of  a  surrogate  refusing  to  admit 


a  will  to  probate,  is  a  separate  and 
independent  special  proceeding 
within  the  meaning  of  this  section 
of  the  Code  of  Civil  Procedure. 
(See  Matter  of  Gates,  26  Hun,  179.) 


CODE  OF  CRIMINAL  PRO- 
CEDURE. 

1.  Sections  56,  57,  58,  962  —  Chap- 
ter 390  of  Laws  of  1879,  giving  to 
courts  of  special  sessions  exclusive 
jurisdiction  in  the  first  instance 
to  hear  and  determine  cases  of 
assault  and  battery,  &c. ,  has  been 
repealed  by  the  Code  of  Criminal 
Procedure. 

When  the  accused,  having  been 
arrested  for  a  simple  assault  and 
battery,  was  brought  before  the 
justice  issuing  the  warrant,  he 
tendered  bail  for  his  appearance 
at  the  next  court  having  jurisdic- 
tion of  the  offense,  and  refused  to 
be  tried  at  a  court  of  special  ses- 
sions : 

Held,  that  the  justice  could  not 
hold  him  for  trial  by  a  court  of 
special  sessions,  but  should  have 
accepted  the  bail  tendered. 

Under  the  Code  of  Criminal  Pro- 
cedure the  jurisdiction  conferred 
upon  courts  of  special  sessions, 
except  in  those  cases  in  which  by 
section  57  they  have  exclusive 
jurisdiction,  can  be  exercised  only 
in  the  following  cases:  1.  When 
the  party  charged,  upon  his  being 
brought  before  the  magistrate, 
requests  to  be  tried  by  such  court. 
2.  When  not  having  made  such 
request,  and  after  having  been 
required  by  the  magistrate  to  give 
bail  for  his  appearance  at  the  next 
court  of  sessions  in  the  county, 
he  omits  to  do  so  for  twenty-four 
hours.  (Matter  of  Lord,  ante,  97.) 

2.  Section  64  —  Petit  larceny   is  a 
misdemeanor  within  the  meaning 
of  that  word  as  used  in  this  sec- 
tion of  the  Code  of  Criminal  Pro- 
cedure, conferring  upon  the  court 
of  special  sessions  of  the  city  and 
county  of  New  York  "jurisdiction 
to  try  and  determine,  according 
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to  law,  all  complaints  for  mis- 
demeanors. "  (People  ex  rel.  Laugh- 
lin  agt.  Finn,  26  Hun,  58.) 

3.  Sections  145,  18S,  221,  783,  784, 
789  —  A  person  against  whom  an 
inquisition  has  been  found  by  a 
coroner's  jury,  whether  arrested 
before  or  after  the  filing  of  such 
inquisition,  is  entitled  to  a  hearing 
before  a  magistrate  in  the  same 
manner  as  if  he  had  been  arrested 
upon  an  ordinary  information  as 
defined  by  section  145  of  the  Code 
of  Criminal  Procedure.  (Matter 
of  Ramscar,  ante,  255.) 

4  Sections  9tt,  932  —  Complaint 
of  an  apprentice  against  his  mas- 
ter —  the  decision  of  a  magistrate 
is  not  reviewable  on  appeal.  (See 
Killoranagt.  Barton,  26  Hun,  648.) 


CO  HOES  (CITY  OF). 

1.  The  law  of  1880  (Laws  of  1880, 
chap.  456,  sec.  29),  giving  the  re- 
corder of  the  city  of  Cohoes  power 
to  punish  the  crime  of  petit  larceny 
more  severely  than  in  other  parts 
of    the    state,    is    constitutional. 
(Matter  of  Bayard,  ante,  73.) 

2.  The  punishment  of  petit  larceny 
in  the  city  of  Cohoes  by  imprison- 
ment for  one  year,  when  outside 
•f  that  city  it  is  punishable  but 
by  six  months'  imprisonment,  is 
not  a  cruel  and  unusual  punish- 
ment, so  that  the  law  authorizing 
it  is  invalid  (Reversing  8.  C.,  61 
How.,  294).     (Id.) 


COMMISSION    TO    TAKE 
TESTIMONY. 

1.  The  granting  of  an  open  commis- 
sion to  take  testimony  without  this 
state,  under  section  894  of  the 
Code  of  Civil  Procedure,  is  mat- 
ter of  discretion,  the  exercise  of 
which,  though  it  may  be  the  sub- 
ject of  an  appeal,  ought  not  to  be 
disturbed  unless  it  is  quite  clear 


to  the  appellate  court  that  the  dis- 
cretion was  unwisely  exercised. 
(Jones  agt.  Hoyt,  ante,  94.) 

2.  Where  the  action  charged  fraud 
and  the  witnesses  sought  to  be  ex- 
amined were  stated  to  be  unwil- 
ling witnesses  from  long  continued 
business  relations  with  defendants' 
firm,  the  judge  at  special  term  was 
justified  in  granting   the    order, 
though  such  relations  had  termin- 
ated and  defendants  denied  know- 
ledge of  any  facts  which  would 
render  the  witness  reluctant.  (Id.) 

3.  An  order  granting  an  open  com- 
mission   to    examine    orally    un- 
known   and   unnamed  witnesses 
involves  a  substantial  right,  and 
so  is  appealable  to  the  general 
term.     (Jemuon  agt.  Citizens'  Sav- 
ings Bank,  85  N.  T.,  546.) 

4.  Where,  in  proceedings  for  the 
probate  of  a  will,  in  the  posses- 
sion  of    a  court   or  tribunal    of 
another   country,   a    commission 
was  issued  by  a  surrogate  to  take 
the    testimony    of    witnesses    in 
another  country,  and  the  original 
will  was  produced    before    said 
commissioners: 

Held,  that  the  commission 
made  the  commissioners  offi- 
cers of  the  court,  for  the  purposes 
for  which  it  was  issued;  that 
in  the  execution  of  the  authority 
conferred,  they  stood  in  the  place 
of  and  represented  the  court,  and 
the  exhibition  of  the  will  before 
them  was  substantially  a  produc- 
tion thereof  before  the  court. 
(Russell  agt.  Hartt,  87  N.  7.,  19.) 


COMMITMENT. 

1.  It  is  not  necessary  to  set  forth  in 
a  warrant  of  commitment  issued 
upon  a  judgment  of  a  court  of 
special  sessions,  that  the  prisoner 
was  convicted  of  petit  larceny 
charged  as  a  first  offense;  it  is 
sufficient  if  it  appears  that  the 
conviction  was  for  an  offense  of 
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which  said  court  had  jurisdiction. 
(People  ex  rel.  Loughlin  agt.  Finn, 
87  N.  F.,533.) 


COMPLAINT. 

1.  The  decedent,  who  was  a  resident 
of  New  Jersey  and  died  there, 
about  a  year  before  his  death  exe- 
cuted an  instrument  giving  his  real 
estate,  situated  in  New  York  and 
New  Jersey,  and  all  his  personal 
property,  to  defendants,  in  trust, 
to  pay  annually  certain  sums  to 
his  children,  with  other  provisions. 
The  grant  was  not  to  take  effect 
until  the  death  of  the  grantor,  and 
was  subject  to  revocation,  modi- 
fication and  alteration  at  his  pleas- 
ure.    The  defendants,  under  this 
instrument,  took  possession  of  cer- 
tain personal  property  of  decedent 
in  this  state.     Plaintiff,  as  public 
administrator  (in  default  of  other 
letters  of  administration),  brings 
this  action  to  recover  such  prop- 
erty,  setting  up  the  instrument 
and  asserting  its  invalidity,  and 
alleging   that    decedent   retained 
possession  of  the  property  until  his 
death,  and  did  not  assign  or  deliver 
the  same  to  defendants : 

Held  (overruling  demurrer  to 
complaint),  that  the  instrument 
should  be  tested  by  the  law  of 
New  Jersey,  where  it  was  exe- 
cuted, and  where  the  grantor  lived 
and  died;  and  such  instrument 
being  invalid  under  the  common 
law,  and  as  it  cannot  be  assumed 
that  the  statutes  of  New  Jersey  in 
relation  to  trusts  are  identical  with 
those  of  this  state,  the  facts  set 
forth  in  the  complaint  establish  a 
cause  of  action.  (Sullivan  agt. 
Babcocketal,  ante,  120.) 

2.  The  complaint  charges  that  after 
Eliza  Wilt  had  made  a  will  and 
testament    in  accordance  to  the 
laws  of  the  state  of  New  York, 
whereby  she  gave  the  remainder  of 
her  real  and  personal  property  to 
her  two  brothers,  Henry  and  Jona- 
than, in  equal  shares,  and  in  case 
either  died   before  her,  leaving 


issue,  his  share  should  go  to  such 
issue ;  that  at  the  time  the  will  was 
executed  Jonathan  was  in  feeble 
health,  and  Henry,  designing  to 
wrong  and  defraud  plaintiffs, 
children  of  Jonathan,  pretended 
and  represented  to  his  sister — who 
was  little  acquainted  with  busi- 
ness, and  relied  on  and  trusted  to 
the  advice  of  Henry,  who  sus- 
tained a  confidential  relation 
toward  her  —  that  it  was  neces- 
sary, in  order  to  protect  the  prop- 
erty from  claims  of  creditors  of 
Jonathan,  some  of  whose  commer- 
cial paper  Eliza  had  indorsed,  and 
to  insure  its  ultimate  distribution 
according  to  the  will,  to  transfer 
the  legal  title  thereto  to  him,  and 
thus  induced  her  to  make  and 
deliver  deeds  and  bills  of  sale  of 
such  property  to  him,  not  record- 
ing the  deeds  until  the  death  of 
Jonathan,  and  not  pretending  dur- 
ing Eliza's  lifetime  to  be  the  owner 
in  his  own  right  to  such  property, 
and  never  taking  actual  possession 
till  her  death ;  that  after  her  death, 
in  pursuance  of  his  fraudulent 
design,  he  concealed  her  will,  and 
claimed  that  the  conveyance  had 
been  made  to  him  for  his  own  use. 
Held,  that  these  allegations  enti- 
tled plaintiffs  to  substantial  relief; 
that  it  is  not  necessary  to  plain- 
tiff's claim  that  the  deeds  be  ad- 
judged fraudulent  to  allege  the 
probate  of  the  will  (however  It 
may  be  as  to  the  personalty),  as 
such  claim  depends  upon  the  will 
itself,  not  upon  its  probate;  and 
that  the  complaint  is  not  demurra- 
ble,  because  the  action  is  in  the 
nature  of  a  suit  in  equity  to  estab- 
lish a  will,  as  the  allegation  that 
the  will  was  made  in  accordance 
with  the  laws  of  the  state  of  New 
York  establishes  the  fact  of  a  legal 
will  and  testament.  (Norns  agt. 
Norris,  ante,  319.) 

3.  A  complaint  substantially  alleg- 
ing that  the  defendants  wrong- 
fully sued,  arrested  and  impris- 
oned the  plaintiff  for  a  wrongful 
or  fictitious  claim,  is  not  amenable 
to  a  general  demurrer,  as  facts  are 
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stated  constituting  a  cause  of  ac- 
tion for  damages,  for  abuse  of 
legal  process,  which  action  may 
be  sustained  without  proof  of  a 
want  of  probable  cause.  (Hazard 
agt.  Harding,  ante,  827.) 

4.  The  plaintiff,  as  assignee  of  judg- 
ments against  A.,  brought  suit  to 
set  aside  two  chattel  mortgages 
made  by  A.,  upon  his  personal 
property  to  two  persons,  who  were 
joined  with  him  as  defendants, 
which  liens  and  a  general  assign- 
ment to  another  defendant,  were 
claimed  to  be  fraudulent.  Another 
defendant,    Close,   is  averred    to 
hold  a  valid  chattel  mortgage,  the 
enforced  foreclosure  of  which  is 
asked: 

Held,  that  the  cause  of  action 
for  fraud,  and  that  against  Close, 
are  improperly  joined,  as  not  af- 
fecting all  the  parties  to  the  action. 
(Uiggins  agt.  Orichton,  ante,  354.) 

5.  Where  a  complaint  demands  equit- 
able relief  and  a  defendant   de- 
murs to  it  the  judgment  granted 
could  not  be  more  favorable  than 
that  demanded    even    though    a 
cause  of  action  at  law  is  stated  in 
the    complaint.     (Alexander    agt. 
Kalte,  ante,  262.) 

6.  In  an  action  in  the  nature  of  a 
quo  warranto,  brought  on  the  rela- 
tion of  a  person  claiming  the  office 
against  a  party  who  has  usurped 
it,   where  the  complaint  alleged 
that  at  an  election  held  in  a  city 
named,  the  relator,   who  was  a 
party  plaintiff  with  the  people, 
was,  by  the  greatest  number  of 
legal  votes  cast  at  such  election, 
duly  and  legally  elected  mayor  of 
said  city  for  the  term  of  two  years, 
to  commence  on  the  first  Tuesday 
of  May,  1882;  on  motion  by  the 
defendant  to  make  the  complaint 
more  definite  and  certain,  and  for 
a  bill  of  particulars : 

Held,  that  the  complaint  in  this 
action  is  neither  indefinite  or  un- 
certain. (The  People  agt.  Nolan, 
ante,  271.) 


7.  The  title  to  an  office  depends  upon 
the  votes  cast,  and  when  a  party 
avers  in  the  pleading  that  he  has 
received  the  greatest  number  of 
legal  votes  given  at  an  election 
for  such  office  he  has,  if  he  be 
eligible  thereto,  averred  the  exist- 
ence of  the  only  fact  which  makes 
him  its  incumbent.     (Id.) 

8.  Where  a  state  of  facts  is  relied 
on,  it  is  enough  to  allege  it  simply, 
without    setting    out   the   subor- 
dinate facts  which  are  the  means 
of  producing  it  or  the  evidence 
sustaining  the  allegation. 

Held,  also,  that  the  defendant  is 
entitled  to  a  bill  of  particulars  of 
the  plaintiff's  claim.  (Id.) 


CONSTITUTIONAL  LAW. 

1.  The  courts  are  at  liberty  to  declare 
a    statute    unconstitutional    only 
when  it  conflicts  with  some  ex- 
press provision  or  limitation  of 
the  constitution.    They  ought  not 
to,  nor  can  they  declare  a  law 
invalid  because  in  their  judgment 
it  conflicts  with  the  spirit  supposed 
to  pervade  the  constitution  but 
not  expressed  in  words.     When  a 
statute  is  challenged  as  in  conflict 
with  the  fundamental  law,  a  clear 
and  substantial  conflict  must  be 
found  to  exist  to  justify  its  con- 
demnation.    (Matter  of  Bayard, 
ante,  73.) 

2.  The  law  of  1880  (Laws  of  1880, 
cliap.  456,  sec.  2U),  giving  the  re- 
corder of  the  city  of  Cohoes  power 
to  punish  the  crime  of  petit  larceny 
more  severely  than  in  other  parts 
of  the  state,  is  constitutional.  (Id.) 

3.  The  punishment  of  petit  larceny 
in  the  city  of  Cohoes  by  imprison- 
ment for  one  year,  when  outside 
of  that  city  it  is  punishable  but  by 
six  months'  imprisonment,  is  not 
a  cruel  and  unusual  punishment, 
so  that  the  law  authorizing  it  is 
invalid  (Reversing  S.  C.,  61  How., 
294).    (Id.) 
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CORPORATIONS. 

1.  In  an  action  brought  against  a 
stockholder  of  a  corporation  or- 
ganized under  the  act  of  June  13, 
1875  (Laics  of  1875,  chap.  611,^. 
755)  to  recover  for  the  default  of 
the  company  in  payment  of  rent 
for  five  quarters,  from  the  1st  day 
of  February,  1877,  to  the  1st  day 
of  May,  1878,  at  the  rate  of  $1,000 
per  annum,  under  a  lease  for  the 
term  of  five  years  from  the  1st  day 
of  January,  18 i 6: 

Held,  that,  within  the  meaning 
of  sections  25  and  37  of  the  act, 
the  rent  payable  within  two  years 
from  the  time  of  executing  the 
lease  and  delivering  the  premises, 
is  recoverable  in  such  action ;  the 
rent  accruing  beyond  that  time  is 
not  a  liability  that  can  be  enforced 
against  the  individual  stockhold- 
ers. (Mclntyre  agt.  Strong,  ante,  43.) 

2.  The  rights  or  shares  of  stock  in  an 
association  or  corporation  which 
section  C47  of  the  Code  of  Civil 
Procedure  provides  can  be  levied 
upon,  are  such  rights  or  shares  as 
are  within  the  county  or  jurisdic- 
tion of  the  court;  and  a  warrant 
of    attachment    served    upon  an 
officer  of  a  foreign  corporation  at 
an  office  kept  by  it  for  the  sale  of 
goods  in  the  city  of  New  York, 
the  sheriff  giving  the  company 
notice    that  he  attached  a  non- 
resident   defendant's    shares    of 
stock  in  the  company,  does  not 
constitute  a  levy  upon  the  property 
of  the  defendant  when  none  of  the 
defendant's  shares  of  stock  in  the 
corporation  are,  or  have  been  at 
any  time,    in  the  state  of  New 
York.     (Plympton   agt.    Bigelow, 
ante,  484.) 

See  CREDITOR'S  ACTION. 

Herring  agt.  New  York,  Lake 
Erie  and  Western  It.  R.  Co., 
ante,  497. 

COSTS. 

1.  A  proceeding  to  acquire  title  to 
real  estate  under  the  general  rail- 


road act  is  a  special  proceeding 
under  the  statute.  (Matter  of  New 
York,  Lackawanna  and  Western 
Railway  Co.,  ante,  123.) 

2.  Under  section  3240  of  the  Code 
of    Civil     Procedure,     costs    in 
special  proceedings,  unless  other- 
wise provided  for,  shall  be  in  the 
discretion    of    the    court.       The 
court  therefore  has  power,  in  its 
discretion,  to  award  costs  in  these 
proceedings,  and  when  costs  are 
allowed  they  are  to  be  at  the  rate 
allowed  for  similar  services  in  an 
action.    (Id.) 

3.  Where  it  appeared  that  the  peti- 
tioner presented  a  petition  to  the 
supreme  court  for  the   appoint- 
ment   of    commissioners   of    ap- 
praisal, under  the  general  railroad 
act;  that  no  issue  was  joined  or 
trial  had ;  that  the  court  appointed 
commissioners,  and  a  hearing  by 
the  parties    interested    was    had 
before   such    commissioners;    on 
such  hearing  the  defendants  sub- 
poenaed witnesses,  and  had  them 
sworn  before  the  commissioners 
as  to  the  value  of  the  land : 

Held,  that  no  trial  fee  could  be 
allowed.  A  trial  fee  is  only  al- 
lowed where  there  is  an  issue,  and 
in  this  case  no  issue  was  joined  or 
question  of  fact  raised  for  trial. 
The  taking  of  evidence  by  the 
commissioners,  for  the  purpose  of 
determining  the  value  of  the  real 
estate,  was  not  a  trial  of  the  action 
in  court.  (Id.) 

4.  In  a  suit  to  distribute  the  assets 
of  a  defunct  insurance  company, 
no  allowances  should  be  granted 
to    the   counsel  of   the  interven- 
ing creditors  payable  out  of  the 
fund,  whether  s\ich  allowances  be 
claimed  under  the  provisions  of 
the    Code  or  whether    they    are 
claimed  as  reasonable  counsel  fees 
earned  by  the  counsel  of   these 
intervening  creditdrs.    (Attorney- 
General  agt.  Continental  Life  In- 
surance Co.,  ante,  129.) 

5.  Even  if  these  so-called  intervenr 
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ing  creditors  should  be  considered 
as  quasi  parties  (and  they  are  cer- 
tainly nothing  more),  it  would  not 
be  a  case  in  which  parties  should 
be  paid  even  their  costs  out  of  the 
fund,  far  less  their  counsel  fees. 
They  were  not  needed  as  parties 
and  there  is  no  good  reason  why 
their  costs  and  counsel  fees  should 
be  paid  out  of  the  fund.  (Id.) 

6.  Where,  in  an  action  in  which  a 
counter-claim  was  interposed,  the 
complaint  was  dismissed,  and  no 
recovery  was  had  upon  the  count- 
er-claim, the  plaintiff  should  not 
be  awarded  costs  upon  the   dis- 
missal of  the  counter-claim  and 
have  such  costs  offset  against  the 
costs  that  follow  the  dismissal  of 
the  complaint ;  the  final  judgment, 
and  not  the  result  of  the  contest 
over  some  of  the  questions  in  con- 
troversy determining  the  right  to 
costs.     (Tluiyer  agt.  Holland,  ante, 
179.) 

7.  When  by  the  order  of  an  appel- 
late court  judgment  is  reversed 
and  a  new  trial  ordered,  with  costs 
to  abide  the  event,  and  without 
ether  limitation,  the  final  prevail- 
ing party  is  entitled  to  the  costs 
of  the  appeal.    (Sanders  agt.  Town- 
shend,  ante,  343.) 

8.  The  New  York  common  pleas, 
although  a  county  court  for  cer- 
tain purposes,  is  not  the  county 
court  referred  to  in  section  3368 
of  the  Code  of  Civil   Procedure. 
(Bostwick  agt.  Fifield,  ante,  377.) 

9.  In  an  action  brought  in  this  court 
a  plaintiff  who  resides  in  Brook- 
lyn cannot  be  required  by  defend- 
ant   to    file    security    for    costs. 
(Id.) 

10.  In  an  action  brought  by  plaintiff 
to  recover  from  defendants,  who 
were  at  the  time  of  the  alleged 
contraction    thereof    copartners, 
a  debt  which  he  claimed  had  been 
incurred  by  their  fraudulent  mis- 
representations as  to  their  ability 
to  pay.     They  appeared  by  sepa- 
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rate  attorneys  and  a  verdict  was 
rendered  in  favor  of  both  defend- 
ants. On  motion  to  be  allowed 
separate  bills  of  costs,  and  for  an 
extra  allowance: 

Held,  that  under  the  Code  both 
defendants  are  entitled  to  costs, 
and  such  claim  can  only  be  disal- 
lowed upon  the  ground  that  the 
appearance  by  separate  attorneys 
was  in  bad  faith  and  for  the  sole 
purpose  of  incurring  costs. 

Held,  further,  that  the  burthen  of 
proving  this  rests  upon  the  plain- 
tiffs, and  the  facts  do  not  justify 
such  a  conclusion.  The  attorneys 
have  no  connection  in  business, 
their  offices  are  separate,  the  un- 
dertakings upon  the  arrest  were 
separate,  and  as  one  of  the  defend- 
ants may  have  been  guilty  of  fraud 
and  the  other  not,  they  were  justi- 
fied in  making  a  separate  defense 
by  different  attorneys,  :and  having 
done  so  and  succeeded  they  are 
both  entitled  to  costs. 

Held,  also,  that  the  case  was  "a 
difficult  and  extraordinary  one," 
and  under  section  8253  an  extra 
allowance  should  be  made.  (Lane 
agt.  Van  Orden,  ante,  237.) 

11.  Upon  an  appeal  to  the  genera 
term  from  a  judgment  recovered 
in  the  Albany  county  court,  by 
one  Perry  against  the  defendant, 
an  order  was  entered  on  Septem- 
ber 24,  1880,  reversing  the  judg- 
ment, with  costs,  and  on  October 
11,  1880,  the  costs  were  taxed  at 
$273.58.  Between  the  entry  of 
the  said  order  of  reversal  and 
the  taxation  of  the  costs,  Perry 
assigned  his  claim,  on  which  the 
aforesaid  action  was  brought,  to 
the  plaintiff,  who  thereupon,  and 
before  the  taxation  of  the  costs, 
commenced  this  action  thereon  in 
the  supreme  court.  Both  Perry 
and  the  plaintiff  were  insolvent.' 
Held,  that  an  order  staying  ihe 
prosecution  of  this  action  until 
the  payment  of  the  costs  of 
the  former  action,  was  properly 
granted.  (Griffin  agt.  Round  Lake 
Gamp  Meeting  Association^^  Hun, 
814.) 
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12.  In  proceedings  to  acquire  title  to 
land  instituted  under  the  general 
railroad  act  the  court  may,  in  its 
discretion)  under  section  8240  of 
the    Code    of    Civil    Procedure, 
award  costs  to  any  party  at  the 
rates  allowed  for  similar  services 
in  an  action  brought  in  that  court. 

Upon  the  presentation  of  a 
petition,  presented  under  the  said 
act,  commissioners  were  appointed 
without  opposition,  and  thereafter 
a  hearing  was  had  before  them, 
at  which  witnesses,  subpoenaed  by 
the  land  owners,  were  sworn  and 
examined  as  to  the  value  of  the 
land.  Upon  the  confirmation  of 
the  report  the  court  allowed  the 
land  owners  their  witness  fees  and 
disbursements,  but  refused  to 
allow  them. a  trial  fee. 

Held,  that  as  no  issue  had  been 
joined,  and  as  no  question  of  fact 
had  been  raised  or  tried,  the  order 
of  the  court  was  proper  and  should 
be  affirmed.  (Matter  of  N.  T.,  L. 
and  W.  R  Co.,  26  Hun,  592.) 

13.  The  refusal  of   an  executor  to 
refer  a  disputed  claim  presented 
against     the    estate    entitles    the 
claimant  under  section  41  (2  R  S., 
90)  to  costs,  as  a  matter  of  right, 
in  case  he  recovers  a  judgment  in 
an  action  brought  thereon  in  the 
supreme  court.     (Snyder  agt.  Sny- 
der,  2(5  Hun,  324  ) 

14.  The  costs  and  disbursements  of 
an  appeal  to  the  general    term, 
from  an  order  made  at  a  special 
term,   are   "costs  of  a  motion" 
within  the  meaning  of  these  words 
as  used  in  section  779  of  the  Code 
of  Civil  Procedure,  and  a  failure 
to  pay  them  stays  all  proceedings 
on  the  part  of  the  party  in  defaut. 
(Phipps&gt.  Carman,  26  Hun,  518.) 

15.  Where  an  order  of  the  general 
term,  granting  a  new  trial,  is  af- 
firmed on  appeal  to  this  court, 
and  judgment  absolute  directed 
against  the  appellant,  the  sureties 
upon  the    undertaking    given  to 
perfect  the  appeal  as  prescribed 
by  the  Codes  (Code  of  Civil  Pro- 


cedure, sec.  1326;  Code  of  Proced- 
ure, sec.  334),  are  only  liable  for 
costs  of  the  appeal  to  this  court, 
not  for  all  the  costs  in  the  action. 
(Burdett&gt.  Lowe,mN.  T.,  641.) 

16.  Where  the  plaintiff,  in  an  action 
against  a  municipal  corporation, 
to  recover  money,  has  omitted  to 
present  the  claim  for  payment  to 
the  chief  fiscal  officer  of  the  cor- 
poration, before  the  commence- 
ment of  the  action,  as  prescribed 
by  the  Code  of  Civil  Procedure 
(sec.  3245),  as  a  prerequisite  to  the 
allowance  of  costs  to  him,  it  is  no 
answer  that  such  fiscal  officer  was 
not  authorized  to  adjust  and  pay 
the  claim  on  presentation.    (Baine 
agt.   City  of  Rochester,  85  N.   Y., 
523.) 

17.  No  certificate  of  the  judge  pre- 
siding on  the  trial  is  required  in 
such  a  case  to  defeat  plaintiff's 
claim  for  costs.     (Id.) 

18.  The  provision  of  said  Code  (sec. 
3248),  making  such  a  certificate 
the  only  competent  evidence  be- 
fore the  taxing  officer,  when  any 
fact    appears    on    trial    entitling 
either  party  to  costs,  has  no  appli- 
cation, as  the  non-presentation  of 
the  claim  is  not  a  defense  to  the 
action,  and  is  not  a  fact  involved 
in  the  trial.    (Id.) 

19.  In  such    an    action,    however, 
where  plaintiff  recovers  over  fifty 
dollars,  but  is  not  entitled  to  costs 
because  of  the  omission  to  give 
notice,  defendant  is  not  thereby 
entitled  to  costs.     The  provision 
of  said  Code  (sec.   3229)  entitling 
defendant  to  costs,  in  certain  ac- 
tions specified,  unless  plaintiff  is 
so  entitled,  does  not  apply,  as  the 
case  is  not  one  of  those  specified. 
(Id.) 

20.  A  proceeding  to  vacate  an  assess- 
ment for  a  local  improvement  in 
the  city  of  New  York,  being  a 
special  proceeding,  costs  are  in  the 
discretion  of  the  court,  and  no 
costs   follow  its  decision   unless 
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awarded  by  it.     (In  re.  P.  E.  Pub. 
School,  8c  N.  T.,  396.) 

21.  It  seems,  that  when  granted  they 
should  be  at  the  same  rate  as  for 
similar  services  in  an  action  (Code 
of  Civil  Procedure,  sec.  3^40).    (Id.) 

22.  In  such  a  proceeding  the  peti- 
tioner succeeded  at  special  term. 

*  The  general  term,  on  appeal,  re- 
versed the  special  term  order,  with 
ten  dollars  costs  to  the  city.  On 
appeal  by  the  petitioner,  this  court 
reversed  the  order  of  the  general 
term  and  affirmed  that  of  special 
term,  "with  costs;"  on  filing  the 
remittitur  an  order  of  special  term 
was  entered  making  such  judg- 
ment the  judgment  of  the  supreme 
court,  and  directing  "  that  peti- 
tioners recover  their  costs  of  ap- 
peal subsequent  to  said  order." 
The  petitioner  thereupon  claimed 
to  tax  full  costs  of  appeal  to  the 
general  term: 

Held,  untenable ;  that  the  general 
term  had  not  exercised  its  discre- 
tion in  favor  of  petitioner,  and  if 
this  court  had  power  to  award 
costs  in  the  general  term  it  had 
not  done  so;  that  the  order  of 
general  term  entered  on  filing  re- 
mittitur gave  no  such  right,  as  the 
special  term  had  no  discretion  to 
exercise,  its  sole  duty  being  to 
enter  the  precise  order  which  this 
court  directed,  and  the  order 
granted,  construed  in  view  of  this 
want  of  power,  only  entitled  the 

Eetitioner  to  such  costs  as  had 
een  legally  awarded.    (Id,) 

23.  The  amount  paid  by  the  success- 
ful party  for  printing  case  on  ap- 
peal he  is  entitled  to  have  taxed 
as  an  item  of  disbursement,  in  the 
absence  of  evidence  that  the  sum 
charged  was  fraudulently  or  col- 
lusively  exaggerated,  or  more  than 
the  usual  charge  at  his  place  of 
residence  for  such  services.    (Sal- 
ter  agt.  U.  and  B,  R.  R.  R.  Co., 
86  .ZV.  T.,  401.) 

24.  Upon  granting  motion  to  cancel 
sale  and  relieve  purchaser  on  par- 


tition sale  the  court  made  an  allow- 
ance to  the  purchaser  for  counsel 
fees  in  examining  title : 

field,  that  the  amount  was  in 
discretion  of  court  below,  and  so 
order  not  reviewable  here.  (See 
Shriver  agt.  Shriver,  86  N.  Y., 
575.) 

25.  The  attorneys  of  the  parties  to 
an  action  are  authorized  to  stipu- 
late as  to  referee's  fees.     Such  a 
stipulation  is  "  the  consent  of  the 
parties      *      *      *      in  writing," 
within  the  meaning  of  the  Code 
of    Civil    Procedure    (Sec.  3296). 
(Mark  agt.  The  City  of  Buffalo,  87 
Jf.  Y.,  184.) 

26.  Where  such  a  stipulation  has 
been  made,  has  been  acted  upon 
by  the  referee,  and  the  amount  of 
his  fees  as  so  fixed  has  been  paid 
by  the  successful  party,  the  court 
has  no  power,  where  neither  fraud 
nor  collusion  has  been  shown,  to 
reduce  the  allowance.     (Id.) 

27.  Sums  paid  for  plans  and  meas- 
urements, and  for  compensation 
for  experts  beyond  their  fees  as 
witnesses,  are  not  •,  properly  taxa- 
ble as  "  necessary  disbursements." 
(Id.) 

28.  At  the  commencement  of  a  trial 
before  referee's  the  parties  agreed 
that  a  stenographer  should  be  em- 
ployed, whose  fees  should  be  paid 
by  the  parties  in  equal  propor- 
tions, and  his  bills  were  made  out 
accordingly.      An  extra  copy  of 
his  minutes  was  ordered   by  the 
referees.     This  was  taxed  as  an 
item  of  plaintiffs'  disbursements: 

Held,  error;  that  it  was  fairly 
covered  by  the  agreement,  and  so 
not  properly  taxable  against  de- 
fendants. (Id.) 

29.  By  order,  upon  an  accounting  of 
trustees,  allowances  were  made  to 
the  several  counsel  of  the  parties 
who  appeared  on  the  accounting, 
as  well  as  to  the  counsel  for  the 
trustees,  which  sums  were  fixed 
by  stipulation  of  said  counsel,  and 
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P.,  a  party,  but  who  did  not  ap- 
pear, was  ordered  to  pay  his  pro- 
portion of  said  allowances: 

Held,  error;  that  while  the  trus- 
tees were  entitled  to  be  allowed 
their  reasonable  expenses,  includ- 
ing counsel  fees,  and  P.  was  prop- 
erly charged  with  his  proportion 
thereof,  the  counsel  for  the  other 
parties  should  look  to  their  respec- 
tive clients  for  compensation,  and 
the  latter  were  not  entitled  to  call 
upon  others  to  share  this  burden. 
(Savage  agt.  Sherman,  87  N.  Y., 
277.) 

30.  While,  where  all  of  the  parties 
to  such  an  accounting  appear  by 
counsel,  it  may  be  proper  for  them 
to  agree  to  have  the  counsel  fees 
of  all  paid  out  of  the  common 
fund,  yet  where  one  of  them  has 
not  litigated,  and  no  allowance  is 
made  to  him,  he  should  not  be 
compelled  to  contribute  to  the 
counsel  fees  of  those  who  chose 
to  .litigate.  (Id.) 


COUNSEL  FEE. 

1.  Counsel  fee  should  be  allowed 
where  the  Avife  has  succeeded 
before  the  referee,  in  case  the 
husband  desires  to  further  prose- 
cute. (Donnelly  agt.  Donnelly, 
ante,  481.) 


COUNTER-CLAIM. 

See  COSTS. 

Thayer  agt.  Holland,, ante,  179. 


COURTS  OF  SESSIONS. 

1.  Under  the  constitution  and  laws 
of  this  state,  the  crime  of    petit 
larceny  is  not  a  felony,  but  simply 
a  misdemeanor,  triable  and  punr 
ishable  as  such.     (People  ex  rel. 
LougUin  agt.  Finn,  87  N.  Y.,  533.) 

2.  It  is  not  necessary  to  set  forth  in 
a  warrant  of  commitment  issued 


upon  a  judgment  of  a  court  of 
special  sessions,  that  the  prisoner 
was  convicted  of  petit  larceny 
charge  as  a  first  offense;  it  is  suffi- 
cient if  it  appears  that  the  convic- 
tion was  for  an  offense  of  which 
said  court  had  jurisdiction.  (Id.) 


CREDITOR'S  ACTION. 

J     4 

1.  The  complaint  shows  that  the 
Atlantic  and  Great  Western  Rail- 
road Company  issued,  in  1K74. 
$1,000,000  of  $1,000  bond«,  matur- 
ing in  1904  (of  which  plaintiff 
owned  thirty-six),  on  each  of  which 
was  an  agreement  of  the  Erie  Rail- 
way Company  guaranteeing  to  the 
bearer  "the  due  and  punctual  pay- 
ment of  the  interest  thereon; "  that 
no  interest  had  been  paid  on  these 
bonds  since  November,  1876;  that 
the  Atlantic  and  Great  Western 
Company  had  become  insolvent 
and  its  property  and  franchises 
had  been  sold  under  foreclosure, 
and  the  Erie  Railway  Company 
had  been,  in  an  action  brought  by 
the  attorney-general  in  the  name 
of  the  people,  dissolved  on  the 
ground  of  insolvency;  that  the 
Erie  Company's  property  had  pre- 
viously been  sold  to  trustees  on 
foreclosure;  and  afterwards,  in 
pursuance  of  a  plan  and  agree- 
ment, had  been  transferred  to  a 
new  corporation,  the  New  York, 
Lake  Erie  and  Western  Railroad 
Company,  one  of  the  defendants; 
and  that  at  the  time  of  the  com- 
mencement of  the  Erie  foreclosure 
action  the  Erie  Company  owned 
several  millions  of  property  not 
included  in  the  mortgage  fore- 
closed, which, was  sold  under  the 
foreclosure  tp  the  prejudice  of  the 
plaintiff  and  other  unsecured 
creditors.  The  pleadings  and 
judgments  in  both  the  foreclosure 
and  people's  Erie  suits  are  set 
forth  in  the  complaint.  The  plain- 
tiff, asserts  that  the  Erie  property 
not  included  in  the  mortgage  fore- 
closure constituted  a  trust  fund 
to.be  applied  to  the  payment  of 
the  interest,  on,  the.  Atlantic  and 


NEW  YORK  PRACTICE  REPORTS. 


565 


Digest, 


Great  Western  bonds  through  the 
guaranty,  and  that  the  foreclosure 
proceedings,  and  all  the  proceed- 
ings in  the  people's  suit,  so  far  as 
they  ratified  fhe  sale  of  the  prop- 
erty not  included  under  the  mort- 
gage, were  fraudulent  and  void, 
and  that  the  court  rendering  the 
judgments  had  no  jurisdiction, 
and  asks  that  all  orders  and  de- 
crees in  those  actions  be  set  aside 
so  far  as  they  affect  the  property 
referred  to,  and  that  it  be  distri- 
buted among  plaintiff,  and  those 
similarly  situated,  to  the  extent  of 
the  interest  on  these  bonds : 
Held  (on  demurrer  to  complaint) : 

3.  That  plaintiff  is  not  entitled  to 
equitable  relief    because  he   has 
not  exhausted  his  legal  remedies 
against  his  debtors.  2.  The  alleged 
debtor  corporations  should  have 
been  made  parties  to  the  action; 
and  it  is  no  sufficient  answer  that 
one  is  insolvent  and  the  other  dis- 
solved, the  default  having  arisen 
in  1876,  and  the  Erie  Company 
not  having  been  dissolved  until 
1879.     3.  The  court  had  jurisdic- 
tion to  render  judgment  in  the 
people's  suit  and  foreclosure  ac- 
tion, and  by  the  judgments  in  those 
actions    the    subject-matter    pre- 
sented in  this  action  has  been  fully 
adjudicated ;  and  as  all  these  things 
appear  by  the  plaintiff's  complaint 
the  conclusion  follows    that    no 
cause  of  action  is  disclosed  therein. 

4.  The  receivership  of  Jewett  in 
said  two  suits,  as  it  existed  before 
final  judgment,  was  not  of  such 
a  nature  as  to  make  it  subject  to 
the  statutory  provisions  requiring 
notice  to  be  given  to  creditors  to 
present  their  claims,  and  it  does 
not  avail  plaintiff,  therefore,  that 
no  notice  was  given  him  in  those 
actions.     (Herring  agt.  New  York, 
Lake  Erie  and  Western  Railroad 
Company,  ante,  497.) 


CREDITOR'S  BILL. 

1.  A  creditor's  bill  will  lie  to  reach 
personal  as  well  as  real  property 
claimed  to  have  been  transferred 


by  a  judgment  debtor  in  fraud  of 
his  creditors  and  where  the  prop- 
erty that  can  be  reached  is  ma- 
chinery, tools,  &c.,  such  new  tools 
and  machinery  as  have  been  pur- 
chased for  the  purpose  of  supply- 
ing waste  of  ordinary  wear  and  tear 
are  properly  included.  (McGlosky 
agt.  Stewart  et  al. ,  ante,  137.) 


CRIMINAL  LAW. 

1.  A  person  against  whom  an  in- 
quisition has  been  found  by  a  cor- 
oner's jury,  whether  arrested  be- 
fore or  after  the  filing  of  such 
inquisition,  is  entitled  to  a  hear- 
ing before  a  magistrate  in  the 
same  manner  as  if  he  had  been 
arrested  upon  an  ordinary  infor- 
mation as  defined  by  section  145 
of  the  Code  of  Criminal  Proced- 
ure. (Matter  of  Ramsear,  ante, 
255.) 


CRIMINAL  TRIAL. 

1.  The  statute,  section  18  (3  R.  8. 
[Mh  ed.],   1029),    which    declares 
that  no  person  shall  be  tried  for  a 
felony  unless  personally  present 
during  the    trial    was    evidently 
meant  for  the  protection  of  the 
prisoner,  and  a  substantial  com- 
pliance is  all  which  is  required. 
(Ttie  People  agt.  Bragle,  ante,  143.) 

2.  A  voluntary  absence  of  a  prisoner 
from  the  court  room  during  his 
trial  for  a  felony  is  not  such  error 
as  would  render  his  trial  illegal  or 
vitiate  the  conviction.     (Id.) 

3.  The  accused  being  on  trial  for  a 
felony,   wished    to  communicate 
by  telephone  with  a  witness,  and 
started  to  leave   the  room.     The 
district  attorney  objected,  but  he 
left  the  room  and  was  absent  for 
a  period  of  five  minutes,  and  his 
counsel  continued  the  cross-exam- 
ination of  a  witness  in  the  mean- 
time.    It  was   in   an  ante-room, 
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fifteen  or  twenty  feet  from  the 
judges'  bench,  which  was  con- 
nected with  the  court  room  by 
swinging  doors,  which  are  not 
shown  to  have  been  closed  at  the 
time.  He  was  close  by,  within 
call,  and  could  have  been  notified 
at  once.  No  new  witness  \vas 
called,  and  no  evidence  taken  that 
it  was  important  to  hear.  This 
absence  was  a  voluntary  one,  at 
his  own  request,  for  his  own  ben- 
efit, and,  we  may  assume,  essen- 
tial for  the  protection  of  his  rights. 
The  place  was  really  a  part  of  the 
court  room,  and  connected  with 
it  as  a  matter  of  convenience,  if 
riot  necessity: 

Held,  that  under  such  circum- 
stances the  right  of  the  accused 
has  not  been  invaded  or  the  law 
violated.  (Id.) 

4.  On  the  trial  of    an   indictment 
for  attempting  to  obtain  public 
moneys  by  presenting  a  fraudu- 
lent account  for  burial  and  tak- 
ing care  of  dead  bodies,  it  was 
claimed  that  the  defendant  had 
agreed  with  one  C.  as  tu  the  cost 
of   a  certain   burial   included   in 
said  account,  and  that  C.  had  paid 
the  same.     C.  testified  that  before 
making  the  arrangement  with  de- 
fendant, he  had  bargained  with 
one    A.    to    perform   the    same. 
Defendant    denied    making    the 
arrangement  with  C.,  and  claimed 
that  the  money  paid  him  was  for 
the  coffin  alone: 

Held,  that  evidence  to  show  the 
cost  of  the  coffin  to  be  furnished 
by  A.  was  inadmissible,  as  being 
too  remote.  (Id.) 

5.  The  judge  stated  in  his  charge 
that   the    offense    was    a   misde- 
meanor.   Both  counsel  had  stated 
to  the   jury  the   punishment  to 
result  from    conviction,  and   no 
exception  was  taken  to  the  charge 
until  after  the  verdict: 

Held,  that  this  portion  of  the 
charge  did  not  necessarily,  under 
the  circumstances,  inflict  any  in- 
jury upon  the  accused.  (Id.) 


DAMAGES. 

1.  On  the  10th  day  of  March,  1874, 
H.  being  indebted  to  S.  in  the  sum 
of  forty-one  dollars  and  fifty  cents, 
delivered  to  him  a  receiver's  cer- 
tificate of  the  N.  Y.  and  O.  M.  R. 
R.  Co.,  by  which  it  was  certified 
that  the  bearer  of  it  was  entitled 
to  receive  out  of  the  assets  of  said 
road  as  they  came  into  the  hands 
of  the  receivers,  $100  and  interest. 
S.,  when  he  took  the  certificate, 
agreed  that  when  the  debt  was 
paid  he  would  deliver  it  to  H., 
or  if  collected  he  would  pay  the 
balance  to  him  after   deducting 
the  costs  of  collection.     In  De- 
cember, 1879,  H.  tendered  to  S. 
his    debt    and  interest,  and    de- 
manded the  certificate,  which  S. 
did  not  deliver,  saying    he  had 
sold    it.      In    an    action    by    H. 
against  S. : 

Held,  that  H.  was  entitled  to 
recover  the  value  of  the  certificate 
as  of  the  time  of  the  tender  to  S. 
of  the  amount  of  his  debt  and 
demand  of  the  certificate.  (Hop- 
per agt.  Smith,  ante,  34.) 

2.  The  sale  by  S.  in  March,  1878, 
was  not  of  itself  a  conversion  and 
did  not,  against  the  will  of  H., 
create  a  cause  of   action  in  his 
favor  against  S.,  for  the  conver- 
sion of   the  certificate  so  as    to 
require  H.'s  damages  to  be  the 
value  of    the  certificate   at  that 
time,  with  interest.     On  the  con- 
trary, the  cause  of  action  did  not 
accrue  until  the  demand  and  re- 
fusal, and  the  measure  of  damages 
is  the  value  at  that  time.    (Id.) 

3.  The  stock  cases,    Markham  agt. 
Jandon  (41  N.  Y.,  235),  Baker  agt. 
Drake  (53  N.    Y.,  211),  Gruman 
agt.  Smith  (81  N.  Y.,  25),  and  the 
cases  of  sales  by  factors,   cited 
and  distinguished.     (Id.) 

4.  In  a  suit  for  damages  for  breach 
of  contract,  where  the  contract 
has  not  been  terminated  by  afflux 
of  time,  damages  may  be  recov- 
ered up  to  the  time  of  the  trial 
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'  of  the  action.     (Cummings  agt. 
Hausen,  ante.  351.) 

See  NEGLIGENCE. 

Hooghkirk  agt.  President,  &e.,  of 
the  Delaware  and  Hudson  Ca- 
nal Co.,  ante,  328. 


DEMURRER. 

See  PLEADING, 

Seaver  agt.  Hodgkin,  ante,  128. 


DEPOSITIONS. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure,  as  amended  in 
1879    (»ec.    873),    prescribing    the 
method  of  taking  the  deposition 
of  a  party  or  witness  before  trial, 
a  party  or  expected  party  to  an 
action  must  be  examined  before  a 
judge,     (fierdett  agt.   BerdeU,    86 
N.  T..  519.) 

2.  An    order,    therefore,   for    such 
examination  before  a  referee  is 
unauthorized  and  void.     (Id.) 

3.  Such  an  order  affects  a  substan- 
tial right,  and  is  reviewable  in  this 
court.     (Id.) 


DISCONTINUANCE. 

1.  The  court,  having  the  right  in 
its  discretion  to  refuse  leave  to 
discontinue  an  action  or  special 
proceeding,  can  determine  upon 
what   terms  it  may  grant  leave. 
Its  discretion  in  this  respect  is  not 
limited  to  the  payment  of  costs. 
(In  re    Waverly  Water-Works,  85 
N.  T.,  478.) 

2.  Where,  therefore,  in  proceedings 
to  acquire  lands  under  the  act  in 
relation  to  water-works  companies 
(cfuip.   737,  Laws  of  }8Ti,  as  sup- 
plemented by    chap.    415.  Laws  of 
1870),  after  the  report  of  commis- 
sioners    appointed     to     appraise 
damages,  the  company  moved  for 


leave  to  discontinue,  and  the 
court  granted  the  motion  on  con- 
dition that  the  company  pay  the 
owner  a  sum  fixed  for  his  expen- 
ses, charges  and  council  fees,  and 
the  general  term  reversed  the 
order  upon  the  sole  ground  that 
the  court  had  no  power  to  impose, 
as  a  condition,  the  payment  of 
more  than  taxable  costs  and  dis- 
bursements : 
Held,  error.  (Id.) 

3.  The  discretion  of  the  court  in 
such  case  is  not  limited  by  the 
provision  of  the  act  ot  1854  (sec. 
3,  chap.  270,  Laws  of  1854),  fixing 
the  costs  in  special  proceedings. 
(Id.) 

4.  Where  a  plaintiff,  who  has  ob- 
tained  a  preliminary  injunction, 
after  it  has  been  served,  enters  an 
order  vacating  it,  and  subsequent- 
ly, without  the  consent  of  defend- 
ant; obtains  an  ex  parte  order  dis- 
continuing the  action,  these  orders 
are  equivalent  to  a  determination 
that  plaintiff  was  not  entitled  to 
the  injunction,  and  defendant  is 
entitled  to  an  order  of  reference 
to  ascertain  his  damages  by  reason 
thereof.     (Pacific  Mail  8.   S.   Co. 
agt.  Toel,  85  N.  Y.,  646.) 


DISCOVERY. 

1.  The  petitioner,  a  son  of  S.  A. 
Marline,  deceased,  and  an  infant, 
petitioned  the  court,  through  his 
guardian,  for  leave  to  examine 
the  books  of  S.  A.  Marline  &  Co., 
of  which  his  father  was  a  member 
during  his  life;  and,  also,  the 
books  of  the  succeeding  firm, 
alleging  that  such  examination 
would  disclose  a  fraud  in  the  sale 
of  the  interesl  of  his  father  to  his 
copartner,  who  is  petitioner's  half 
brother : 

Held,  that  though,  as  a  general 
rule,  the  discovery  of  the  books 
of  a  copartnership  will  not  be 
permitled  in  an  aclion  against  one 
of  the  copartners,  yet  in  this  case, 
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where  the  new  firm  was,  to  a  cer- 
tain extent,  a  continuation  of  the 
old  firm,  and  one  of  the  partners 
of  the  new  firm  succeeded  to  the 
interests  of  his  deceased  partner 
in  the  old  firm,  and  continued  to 
be  representative  of  its  assets;  and 
the  oiher  partner,  who  had  for 
years  been  in  the  employment  of 
the  old  firm,  having  purchased  an 
interest  in  such  assets,  and  taken 
it  subject  to  all  the  equities  exist- 
ing in  reference  to  those  assets,  a 
discovery  of  the  books  of  both 
firms  should  be  allowed,  so  far  as 
they  relate  to  the  assets  and  sub- 
ject-matter of  the  action;  it  not 
appearing  that  the  discovery  is  un- 
necessary or  unreasonable.  (Mar- 
tine  agt.  Albro,  ante,  215.) 

2.  It  is  in  the  discretion  of  the  court 
below,  whether  to  set  aside  a  sub- 
poena (luces  tccum ;  so  also,  whether 
permission  shall  be  granted  de- 
fendant to  inspect  and  copy  plain- 
tiff's books;  and  the  exercise  of 
this  discretion  is  not  reviewable 
here.  (Clyde  agt.  Rogers,  87  N. 
T.,  625.) 


DISTRICT  COURTS. 

1.  The  justices  of  the  district  courts 
in  the  city  of  New  York  have  no 
power  to  adjourn  a  case  of  their 
own  motion  or  otherwise    with- 
out a  verified  answer  being  filed 
on  tlie  return  day  where  the  plain- 
tiff served   a  verified    complaint 
with  the  summons.     The  plaintiff 
having    duly    excepted    to    such 
adjournment  does  not  waive  his 
rights  by  going   to  trial   on  the 
adjourned     day.      (Ahrens     agt. 
Burke,  ante,  50*) 

2.  The  justices   of    district    courts 
have  no  power  to  interplead  par- 
ties under  the  Code  of  Civil  Pro- 
cedure.    (Id.) 

8.  District  courts  are  .courts  of 
limited  jurisdiction.  When  a  jus- 
tice presides  in  a  summary  pro- 
ceeding provided  by  statute,  his 


powers  are  limited  and  restricted. 
Equitable  defenses  are  not  avail- 
able. (Crawford  agt.  Kastiier, 
ante,  90.) 

4.  Whether  B.  was  entitled  to  the 
renewal  which  was  contemplated 
by  the  original    agreement,    de- 
pends entirely  upon  facts  and  cir- 
cumstances,   which,   if  disputed, 
necessarily  required  the  adjudica- 
tion of  a  court  of  competent  jur- 
isdiction, and  was  an  issue  of  law 
which  a  district  court  justice  was 
not  competent   to  determine   for 
want  of  jurisdiction.     (Id  ) 

5.  The  rule  is  well  settled  that,  when 
the  defense  is  an  equitable   one, 
in  a  summary  proceeding,  appli- 
cation may  be  made  to,  and  the 
powers    of    a    court    of    equity 
invoked  to  restrain  the  proceea- 
ings,  and  to  transfer  the  conten- 
tion to  its  jurisdiction.     (Id.) 

6.  After  an    adjournment    had    at 
defendant's  request,  it  is  too  late 
to  remove  a  cause  from  a  district 
court  to  the   court  of    common 
pleas.     (Dinkle  agt.  Wehle,    ante, 
298.) 


DIVORCE . 

1.  When    a    decree    of    separation 
from  bed  and    board    has    been 
entered  in  favor  of  a  wife  against 
her  husband,  without  any  provi- 
sion for  the  maintenance  of  the 
wife,  she  cannot  afterwards  have 
the  decree  changed  so  as  to  make 
such  provision,  by  showing  that 
the  husband's  pecuniary  circum- 
stances are  such  that  an  allowance 
of    alimony    would    be    proper. 
(Erkenbrach  agt.  Erkenbrach,  ante, 
194.) 

2.  Evidence  in  actions  for  divorce 
upon    the    ground    of    adultery 
should  be  closely  scrutinized,  and 
unless    clearly    convincing    and 
pointed,  the  presumption  of  inno- 

.    cence   should    prevail.     In    such 
actions  the  defendant  is  at    the 
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mercy  of    a  witness.      (Donnelly 
agt.  Donnelly,  ante,  481.) 

3.  Counsel  fee  should  be  allowed 
where  the  wife  has  succeeded  be- 
fore the  referee,  in  case  the  hus- 
band desires  to  further  prosecute. 
(Id.) 

DOWER. 

1.  The  plaintiff  sues  for  admeasure- 
ment of  her  dower  in  real  estate 
at  corner  of  Broadway  and  How- 
ard street.     William  D.  Blackwell 
died  in  1848  intestate,  possessed  of 
the  property  in  question,  leaving 
a  widow,  Mrs.   L.  A.  Blackwell, 
one  daughter,  Mrs.  L.  A.  Poillon, 
and  one  son,   Joseph  Blackwell, 
who  subsequently  married  plain- 
tiff.    Joseph  .  Blackwell    died   in 
1859  intestate,  without  issue,  and 
possessed  of  an  undivided  one-half 
of  these  premises,  subject  to  his 
mother's  dower    right.      He  left 
him    surviving    his    widow,   the 
plaintiff,  his  sister  and  his  mother. 
After  his  death  his  sister  executed 
leases  in  her  own  name  on  the 
different  parcels  of   real    estate. 
These  leases  were  outstanding  at 
her  death.     She  died  in  Septem- 
ber, 1866,  leaving  a  will  appointing 
trustees  of   her  property.     After 
her  death,  the  trustees  appointed 
by  her  executed  leases  of  separate 
parts  of  these  premises  for  two 
years.     Mrs.  L.  A.  Blackwell  and 
plaintiff  joined  with  the  trustees 
in  the  leases,  and  the  rents  were 
to  be  divided    as    agreed    upon. 
The  trustees  received  three-ninths, 
Mrs.  L.  A.  Blackwell  five-ninths, 
and  the  plaintiff  one-ninth.     Mrs. 
L.  A.  Biackwell  died  February  8, 
1878.     The  original  trustees  under 
the  will  of  Mrs.  Poillon  resigned, 
and  new  trustees  were  appointed, 
who   took   a  conveyance   of   the 
property,  subject  to  the  plaintiff 's 
dower  right.     (Aikman  agt.  Har- 
sett,  ante,  110.) 

2.  The     defendants     claimed    that 
plaintiff,  by  reason  of  her  accept- 
ance of  rents  as  above  stated,  had 
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precluded  herself  from  demanding 
further  admeasurements  of  her 
dower,  and  that  she  could  not 
have  dower  out  of  lands  of  which 
the  ancestor's  widow  was  en- 
dowed : 

Held,  that  there  had  been  no 
assignment  of  the  dower  of  Mrs. 
L.  A.  Blackwell  intermediate  the 
death  of  her  husband  and  of  her 
son  Joseph  ;  and  that  upon  the 
death  of  Joseph  her  right  of  dower 
became  merged  in  the  life  estate 
which  she  acquired  by  statute  in 
his  undivided  one-half  of  the  lands. 

Held,  that  nothing  was  done  by 
plaintiff,  Mrs.  L.  A.  Blackwell 
and  Mrs.  Poillon,  prior  to  the  lat- 
ter's  death,  which  estopped  the 
plaintiff  from  maintaining  this 
action,  and  that  plaintiff's  subse- 
quent joining  with  the  trustees  in 
the  leases  was  not  an  admission 
that  her  dower  had  been  assigned, 
and  that  she  was  only  entitled  to 
one-ninth  of  the  rent  of  the  lands. 
(Id.) 

EJECTMENT. 

1.  A  defendant  who  has  been  evicted 
from  the  possession  of  real  estate 
by  virtue  of  a  judgment  in  favor 
of  the  plaintiff  in  an  action  of 
ejectment,  provided  a  new  trial  is 
granted  in  such  action  upon  an 
appeal,  and  he  succeeds  upon  such 
new  trial,  cannot  enter  a  formal 
judgment  of  restitution  upon  such 
verdict,  without  an  order  of  the 
court  allowing  it.  (Martin,  agt. 
Hector,  ante,  3U2.) 


EVIDENCE. 

1.  On  the  trial  of  an  indictment 
for  attempting  to  obtain  public 
moneys  by  presenting  a  fraudulent 
account  for  burial  and  taking  care 
of  dead  bodies,  it  was  claimed  that 
the  defendant  had  agreed  with  one 
C.  as  to  the  cost  of  a  certain  burial 
included  in  said  account,  and  that 
C.  had  paid  the  same.  C.  testified 
that  before  making  the  arrange- 
ment with  defendant,  he  had  bar- 
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gained  with  one  A.  to  perform  the 
same.  Defendant  denied  making 
the  arrangement  with  C.,  and 
claimed  that  the  money  paid  him 
was  for  the  coffin  alone: 

Held,  that  evidence  to  show  the 
cost  of  the  coffin  to  be  furnished 
by  A.  was  inadmissible,  as  being 
too  remote.  (The  People  agt. 
Bragle,  ante,  143.) 

2.  Examinations   taken    in   supple- 
mentary proceedings  being  now 
admissible  in  evidence  under  sec- 
tion 2461)  of  the  Code,  as  amended, 
as  an  admission  against  the  inter- 
ests of  the  party  examined  and 
against  a  defense  he  may  set  up, 
the  exclusion  of  such  testimony  in 
which  defendant   swore  he  was 
not  a  partner  in  a  certain  firm, 
necessitates  the  reversal  of  a  judg- 
ment for  defendant   entered   on 
dismissal  of  plaintiff's  complaint, 
even  though  witnesses  called  by 
the  plaintiff  testified  that  defend- 
ant was  a  partner,  it  not  being  so 
clear  that  no  injury  was  done  the 
plaintiff  by  the  exclusion  of  the 
testimony  offered  as  that  the  judg- 
ment should  nevertheless  be  sus- 
tained.   (Duseribury   agt.   Dusen- 
bury,  ante,  349.) 

3.  Evidence  in  actions  for  divorce 
upon    the    ground    of    adultery 
should  be  closely  scrutinized,  and , 
unless    clearly    convincing    and 
pointed,  the  presumption  of  inno- 
cence should  prevail.     In  such  ac- 
tions the  defendant  is  at  the  mercy 
of  a  witness.     (Donnelly  agt.  Don- 
nelly, ante,  481.) 

4.  Counsel  fee  should  be  allowed 
where  the  wife  has  succeeded  be- 
fore the  referee,  in  case  the  hus- 
band desires  to  further  prosecute. 
(Id.) 

See  ASSIGNMENT. 

Johnson  agt.  Williams,  ante,  233. 

5.  Upon  the  trial  of  the  plaintiff  in 
error  for  the  crime  of  abduction, 
the    defense    being    insanity,  his 


counsel  requested  the  court  to 
charge  that  the  true  test  of  crim- 
inal responsibility,  where  the  de- 
fense of  insanity  is  interposed  to  an 
indictment,  is  whether  or  not  the 
accused  had  sufficient  reason  to 
know  right  from  wrong,  and 
whether  or  not  he  had  sufficient 
power  of  control  to  govern  his 
actions.  The  court  charged  the 
first  part  of  the  request,  but  de- 
clined to  charge  the  latter  portion 
thereof  : 

Held,  no  error  ;  that  if  the  ac- 
cused had  sufficient  reason  and 
intelligence  to  know  right  from 
wrong,  it  was  a  matter  of  no 
moment  whatever  whether  or  not 
he  had  sufficient  power  to  con- 
trol or  govern  his  actions.  ( Wal- 
ker agt.  People,  26  Hun,  67.) 

6.  The  judge  charged  the  jury  that, 
to  establish  a  defense  on  the 
ground  of  insanity,  it  must  be 
dearly  proven  that  at  the  time  of 
committing  the  act,  which  was 
the  subject  of  indictment,  the 
accused  was  laboring  under  such 
a  defect  of  reason  from  a  disease 
of  the  mind  as  not  to  know  the 
nature  and  quality  of  the  act  he 
was  doing  ;  or  if  he  did  know  it, 
that  he  did  not  know  that  he  was 
doing  wrong;  that  if  the  testimony 
satisfied  them  beyond  reasonable 
doubt  of  his  guilt,  and  that  he 
was  not  insane,  it  would  be  their 
duty  to  convict  ;  and  further,  that 
if  there  was  any  reasonable  doubt 
arising  upon  the  evidence  in  the 
case,  and  upon  nothing  else,  it 
would  be  their  duty  to  give  him 
the  benefit  of  that  doubt  and 
acquit  him. 

The  prisoner's  counsel  requested 
him  to  charge  that  the  defendant  in 
a  criminal  case  was  not  required 
to  prove  his  insanity  in  order  to 
avail  himself  of  that  defense,  but 
merely  to  create  a  reasonable  doubt 
upon  this  point,  and  that  there- 
upon the  burden  of  proving  the 
sanity  falls  upon  the  people.  This 
the  judge  declined  to  charge  : 

Held,  that  in  view  of  the  charge 
already  given  the  judge  com- 
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mitted  no    error  in  refusing    to 
charge  as  requested.    (Id.) 

7.  In  an  action  brought  to  foreclose 
a    mortgage,   the    martgagor  de- 
fended on  the  ground    that  the 
mortgage  was  given  as  collateral 
security  for  the  performance  of 
an  agreement    made    by  him  to 
convey  certain  real  estate  to  the 
mortgagee,   the    plaintiff's    testa- 
trix, and  that  he  had  offered  to 
perform  the  agreement  by  tender- 
ing a  sufficient  deed.     Upon  the 
trial  the  defendant  testified  in  his 
own  behalf  that  he  had  seen  a 
paper    signed    by  the  plaintiff's 
testatrix  and  himself,    and   pro- 
duced evidence  tending  to  show 
that  it  was  lost.     He  was  then 
allowed,    against    the    plaintiff 's 
objection  and  exception  to  testify 
that  the  paper  had  been  read  to 
him  and  to  state  its  contents: 

Held,  that  the  evidence  was 
inadmissible  under  section  829 
of  the  Code  of  Civil  Procedure. 
(Hadsatt  agt.  Scott,  26  Hun,  617.) 

8.  Another  defendant,  a  subsequent 
mortgagee,    was    called    by    the 
mortgagor  and  allowed  to  testify 
in  his  behalf  as  to  a  conversation 
had  with  the  deceased  : 

Held,  that  tbe  evidence  was 
inadmissible.  (Id.) 

9.  After  an  action  had  been  brought 
upon  the  note  of  a  firm  against 
the    surviving  members    thereof, 
and  an  execution  issued  upon  a 
judgment  recovered  therein  had 
been  returned  unsatisfied,  this  ac- 
tion was  brought  thereon  against 
the  executors  of    one    who  was 
claimed  to  have  been  a  member 
of  the  firm  : 

Held,  that  it  was  error  to  allow 
one  of  the  surviving  members  to 
testify  upon  the  trial  as  to  personal 
transactions  had  with  the  de- 
ceased, which  tended  to  show  that 
deceased  was  a  member  of  the 
firm.  (Hunter  agt.  Herrick,  26 
Hun,  272.) 

10.  This  action  was  brought  upon  an 
alleged  guaranty  by  the  defend- 


ant of  the  payment  of  certain 
bonds  and  coupons  purchased  by 
the  plaintiffs'  testator.  The  guar- 
anty was  as  follows  :  "  Whereas, 
I  have  this  day  agreed  with  Lot  C. 
Clark  (the  plaintiffs'  testator)  to 
purchase  upon  the  most  favorable 
terms  for  our  joint  account  fifty 
thousand  dollars  of  the  bonds 
of  *  *  *.  Now,  for  and  in 
consideration  of  one  dollar  to  me 
in  hand  paid,  I  do  hereby  guaranty 
the  collection  and  punctual  pay- 
ment of  the  said  bonds  and  the 
coupons  thereon,  and  do  further 
agree  to  hold  said  Clark  harmless 
against  all  loss  arising  from  the 
same : 

Held,  that  the  court  erred  in. 
refusing  to  allow  the  defendant  to 
testify  that  neither  the  bonds  in 
suit  nor  any  others  had  ever  been 
purchased  by  him  upon  the  joint 
account  of  tbe  testator  and  him- 
self. (Sutlierland  agt.  Woodruff, 
26  Hun,  411.) 

11.  After  the  commencement  of  this 
action,    which   was    brought    to 
foreclose  a  mortgage,  the  plain- 
tiff made  a  general  assignment, 
and  thereafter  his  assignee  was, 
by  an  order  granted  upon  a  motion 
made  upon  due  notice  to  the  de- 
fendant, substituted    as  plaintiff 
in  his  place  and  stead.     Upon  a 
trial  before  a  referee  the  order  and 
motion  papers  were,  against  the 
defendant's  objection  and  excep- 
tion, received  in  evidence  : 

Held,  that  the  papers  were  prop- 
erly received  in  evidence,  and 
that,  in  the  absence  of  proof  to 
the  contrary,  they  proved  the 
transfer  of  the  bond  and  mortgage 
to  the  plaintiff  and  his  ownership 
thereof.  (Smith  agt.  Zalinsfci,  26 
Hun,  225.) 

12.  After  a  steamer  was  disabled ,  the 
shipper's  agent  stated  to  the  mas- 
ter of  the  steamer  his  inability  to 
preserve    meat    shipped    on    tlie 
vessel  for  such  a  period  of  time 
as  would  necessarily  be  required 
to  complete  the  voyage  to  Liver- 
pool under  sail  : 
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Held,  that  the  evidence  was  prop- 
erly received  in  an  action  for 
damages  for  loss  of  the  meat 
by  decay.  (Sherman  agt.  Inman 
Steamship  Co.,  26  Hun,  107.) 

13.  Section  872  of  the  Code  of  Civil 
Procedure,  as  amended  by  chap- 
ter 586  of  1880,  providing  for  the 
examination  of  the  parties  to  an 
action  before  trial,  authorizes  the 
examination  of    the  officers  and 
directors  of  a  corporation,  when 
their  testimony  is  necessary  and 
material,  but  does  not  authorize 
the  examination  of  its  servants, 
agents  or    employes.     (Reichman 
agt.  Manhattan  Co.,  26  Hun,  433.) 

14.  The  presumption  of  law,  that  a 
sane  man  found  dead  has  not  com- 
mitted suicide,  does  not  extend  to 
the  case  of  an  insane  man  so  found. 
(Germain  agt.  Brooklyn  Life  Ins. 
Co.,  20  Hun,  604.) 


EXAMINATION    OF    PARTY 
BEFORE  TRIAL. 

1.  When  a  plaintiff  has  examined 
the    defendant  under  the  provi- 
sions of  the  Code,  he  may  never- 
theless bring  such  defendant  into 
court  as  a  witness  to  prove  addi- 
tional facts  about  which  no  ex- 
amination was  had.     (Berdett  agt. 
Berdell,  ante,  339.) 

2.  An  order  for  the  examination  of 
a  party  before  trial  as  a  witness 
should  not  be  granted,  where  the 
entire  object  of  the  examination 
sought  is  to  show  by  the  party 
that  he  has  procured  property  by 
means    of    false  and    fraudulent 
representations.    ( Yamato  Trading 
Company  agt.  Brown,  ante,  283.) 

3.  Such  an  order  is  unauthorized, 
and,  if  made,  will  be  reversed. 
(Id.) 

4.  This  action  w«s  brought  to  re- 
cover damages  for  the  publication 
by  the  defendant,   in   its    news- 
paper, of  ,a  libel,  charging  that 


the  plaintiff,  who  was  then  run- 
ning for  office,  was  during  the 
war  for  the  suppression  of  the 
rebellion  a  rebel  spy,  and  that  he 
had  been,  as  such,  arrested  within 
the  Union  lines  and  imprisoned 
some  fourteen  months.  The  de- 
fendant before  answering,  upon 
an  affidavit  showing  that  it  in- 
tended to  justify  the  statement 
and  prove,  in  mitigation  of  dam- 
ages, that  it  was  published  in  full 
belief  of  its  truth,  procured  an 
order  requiring  the  plaintiff  to 
appear  and  be  examined.  It  ap- 
peared from  the  affidavit  that  the 
only  facts  and  circumstances  as 
to  which  the  defendant  desired  to 
examine  the  plaintiff,  were  such 
as  tended  to  show  that  the  plain- 
tiff was  a  rebel  spy  and  had  been 
arrested  and  imprisoned  as  such: 
Held,  that  as  every  issue  as 
to  which  the  testimony  of  the 
plaintiff  was  sought,  was  such 
that  an  affirmative  answer  to  the 
questions  to  be  put  to  the  plaintiff, 
would  subject  him  to  a  criminal 
prosecution,  or  to  a  penalty  or 
forfeiture,  or  would  render  him 
imfamous,  he  would  be  privileged 
from  answering  them,  and  that 
the  order  should  not  have  been 
granted,  as  it  could  only  serve  to 
compel  the  plaintiff  to  appear 
upon  the  record  as  pleading  his 
privilege.  (Kinney  agt.  Roberts, 
26  Hun,  166.) 

5.  That    an     examination     should 
not  have  been  ordered  to  enable 
the  defendant  to  procure  evidence 
which  would  tend  to  mitigate  the 
damages,  as  the  facts  and  circum- 
stances to  be  available  for  that 
purpose  must  have  been  known 
to  and  believed  by  the  defendant 
at  the  time  of  the  publication  of 
the  libel.     (Id.) 

6.  The    special    county   judge    of 
Oneida  county  has  power  to  make 
an  order  requiring  a  party  to  ap- 
pear and  be  examined  under  the 
provisions  of  the  Code  of  Civil 
Procedure,  upon  the  application 
of  his  adversary.     (Id.) 
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EXECUTION. 

1.  For  the  enforcement  of  a  lien  of 
an  execution  upon  personal  prop- 
erty, a  levy  and  sale  is  necessary, 
and  such  levy  must  be  made  dur- 
ing the  lifetime  of  the  execution. 
No  constructive  levy  can  arise  or 
be  presumed  from  the  mere  deliv- 
ery of  the  execution.     After  the 
return  day  thereof  without  a  levy, 
all  claim  to  a  lien  is  lost.  ( Walker 
agt.  Henry,  85  N.  Y.,  130.) 

2.  Where  upon  application  under  the 
statute  (2  JR.  8.,  31,  sec.  1  e t  seq.) 
for  the  discharge  of  a  debtor  im- 
prisoned on  execution,  a  question 
of  fact  arises  as  to  whether  the  pe- 
titioner has  disposed  of  his  prop- 
erty with  intent  to  defraud,  the 
determination  of  the  court  below 
is  not  reviewable  here  (Code  of 
Civil  Procedure,  sec.  1337).     (In  re 
S.,  85  N.  T.,  630.) 

3.  It  seems,   that  a    sale    of    land 
under  execution  against  a  third 
party  will  not  be  restrained  at  the 
suit  of  one  in  possession  having 
the    paper    title.      (Lehman   agt. 
Roberts,  86  N.  Y.,  232.) 

4.  Property    of    N.    was     sold    on 
execution  against  him  in  favor  of 
defendant,  and  bid  off  by  the  lat- 
ter;   a  surplus  of    the  purchase 
price,  after  paying  the  executions, 
was  not  paid  over  by  defendant  to 
the  sheriff  : 

Held,  that  an  action  could  be 
maintained  by  plaintiff  as  receiver 
of  the  property  of  it,  appointed 
in  proceedings  supplementary  to 
execution  against  him  to  recover 
the  surplus.  (Davenport  agt.  Mc- 
Chesney,mN.  T.,  242.) 

5.  Also,  that  if   any  counter-claim 
or  equity  existed  which  should 
debar  plaintiff    from    recovering 
this  surplus,  it  should  have  been 
asserted  by  defendant  and  estab- 
lished on  the  trial.     (Id.) 

6.  "Under  the    Code  of  Civil   Pro- 
cedure (sec.  1368),  where  an  execu- 


tion omits  to  give  directions  as  to 
the  collection  of  interest,  it  is 
properly  satisfied  when  the 
amount  of  the  judgment  is  col- 
lected. (Todd  agt.  Botchford  86 
N.  T.,  517.) 

7.  So,  also,  the  judgment   creditor 
having  chosen  not  to  assert  the 
right  given  him  to  collect  interest, 
cannot  issue    another    execution 
after    satisfaction    of    the    first. 
(Id.) 

8.  It  seems,   that  where    a  sheriff, 
without  collecting  the  full  amount 
required  by   the  mandate  of  an 
execution,  returns  the  same  satis- 
fied, and  an  entry  to  that  effect  is 
made  upon  the  docket,  the  remedy 
of    the    party    is    by  motion    to 
vacate  the  return  and  have  the 
entry  modified,   or    by  suit    for 
compensation.     (Id.) 


EXECUTOR. 

1.  An  executor  cannot  transfer 
claims  owing  to  himself  individu- 
ally by  executing  a  formal  assign- 
ment of  them  to  himself,  as  exec- 
utor, so  as  to  entitle  him  to  enforce 
them  against  the  estate  of  the 
deceased  intestate  in  his  fee  as 
executor.  (Schreyer  agt.  Holbor- 
row,  ante,  228.) 


EXTRA  ALLOWANCE. 

See  COSTS. 

Lane  agt.  Van  Orden,  ante,  237. 


FALSE  IMPRISONMENT. 

1.  A  stipulation  not  to  sue  signed 
by  a  person  under  compulsion, 
while  restrained  of  his  liberty 
under  a  process  illegally  issued, 
and  upon  being  told  by  the  deputy 
sheriff  that  unless  he  signed  he 
would  have  to  stay  in  jail  a  long 
time,  is  void  for  duress.  (Guille- 
aume  agt.  Howe,  ante,  i75.) 
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2.  An  attorney,    unless    restricted, 
has  plenary  power  in  the  prosecu- 
tion of   a  suit  to  judgment  and 
execution,  and  in  these  respects 
his  acts  bind  and  conclude  his 
client.     (Id.) 

3.  If  the  attorney  on  record  illegally 
issue  an  execution  against  the  per- 
son, and  thereby  renders  himself 
liable  for  false  imprisonment,  his 
client  is  also  liable.      It    is  not 
necessary  to  show  that  the  defend- 
ants authorized  the  issuing  of  the 
execution,  or  authorized  the  arrest 
of  the  plaintiff.    (Id.) 

4.  The  authority  may  be  deduced 
from  the  nature  of  the  employ- 
ment, which  is  to  collect  the  claim 
by  legal  process,  and  the  princi- 
ples of  law  which  regulate  the 
relation  of  attorney  and  client  are 
the  same  as  those  which  regulate 
principal  and  agent.     (Id.) 


FOREIGN  JUDGMENTS. 

1.  Under  the  Code  of  Civil  Proced- 
ure (sec.  55<5),  in  an  action  upon  a 
judgment  of  a  court  out  of  the 
state,   plaintiff  is  entitled  to  an 
order  of  arrest,  where  the  original 
cause  of  action  was  such  as  to  au- 
thorize the  arrest  of  defendant. 
(Baxter  agt.  Drake,  &iN.  T.,  502.) 

2.  It  seems,  that  the  action  should  be 
brought  upon  the  judgment,  in- 
stead of  the  original  cause  of  ac- 
tion.    (Id.) 


HIGHWAYS. 

1.  Upon  the  trial  of  an  indictment 
(containing  averments  of  continu- 
ance) for  a  nuisance  in  obstructing 
a  public  highway,  if  there  is  no 
evidence  of  continuance  a  general 
verdict  of  guilty  is  error;  and  the 
general  term  will  reverse  on  that 
ground,  although  on  the  trial  at- 
tention was  not  called  to  the  point. 
(TJie  People  agt.  Livingston,  ante, 
242.) 


2.  Unless  the  locus  in  quo  is  shown 
to  be  a  public  highway  it  is  the 
duty  of  the  court  on  the  trial  of 
such  an  indictment  to  direct  an 
acquittal  (LANDON,  J.).     (Id.) 

3.  Where  a  highway  is  sought  to  be 
established  by  evidence  of  user  it 
must  be  shown  to  exist  over  the 
route  described  in  the  indictment 
(LANDON,  J.).     (Id.) 

4.  On  the  facts  of  the  case,   held 
insufficient  to  establish  a  public 
highway  (LANDON,  J.).    (Id.) 


HUSBAND  AND  WIFE. 

1.  Under  the  acts  of  1860  and  1862, 
in    relation    to    married    women 
(Lawn  of  1860,  chap.  90;  Laws  of 
1862,  chap.  346),  a  wife  may  bring 
an  action  against  her  husband  for 
damages  for  assault  and  battery, 
and  in  such  action  the  husband 
may  be  arrested  and  held  to  bail 
(DAVIS,  P.  J.,  dissenting).     (Schultz 
agt.  Schultz,  ante,  181.) 

2.  Where,  since  the  act  of  1860,  con- 
cerning the  rights  and  liabilities  of 
husband  and  wife,  lands  have  been 
conveyed  to  a  husband  and  wife 
jointly,  without  any  statement  in 
the  deed  as  to  the  manner  in  which 
the  grantee  shall  hold,  they  are 
tenants  in  common,  and  not  ten- 
ants by  entireties;  and  the  grantee 
in  a  conveyance  by  the  wife  of  an 
individual  half  of  the  premises  is 
entitled  to  a  partition.     (Zorntlein 
agt.  Bram,  ante,  240.) 


ILLEGITIMATE  CHILDREN. 

1.  In  this  state  an  illegitimate  child 
cannot  receive,    by   descent,  the 
real  estate  of  the  ancestor  of  her 
deceased  mother.    (Matter  of  Her  i- 
cle,  ante,  62.) 

2.  The  statutes  and  decisions  of  other 
states  compared  and  distinguished. 
(Id.) 
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INJUNCTION, 

1.  A  cnarter  was  made  by  the  legis- 
lature of  the  state  for  the  construc- 
tion of  an  elevated  railway  on 
designated  streets  in  the  city  of 
Brooklyn,  or  on  such  streets  and 
avenues  as  should  be  named  by 
the  mayor  and  common  council 
of  the  city  of  Brooklyn,  as  being 
more  suitable  for  carrying  out  the 
objects  contemplated  in  the  erec- 
tion of  the  railway.  The  aldermen 
made  and  adopted  a  resolution, 
marking  out  and  naming  certain 
streets  and  avenues  on  which  the 
superstructure  might  be  placed. 
Such  resolution  was  vetoed  by  the 
mayor.  In  an  action  in  the  su- 
preme court  against  the  city  of 
Brooklyn  and  the  Brooklyn  Ele- 
vated Railway  Company,  to  re- 
strain the  common  council  from 
any  action  to  override  the  mayor's 
veto,  a  preliminary  injunction  was 
obtained  from  the  county  judge  of 
Kings  county,  enjoining  the  com- 
mon council  from  voting  and  doing 
any  act  to  override  the  veto.  The 
common  council  voted  on  the  reso- 
lution and  passed  it  notwithstand- 
ing the  veto  and  injunction,  and 
were  all  attached  for  contempt 
therefor.  On  appeal  from  the  or- 
der imposing  punishment  for  the 
contempt : 

Held,  that  the  board  of  alder- 
men in  this  case,  are  amenable  to 
an  injunction  order  in  an  action 
against  the  city. 

Held,  also,  that  the  injunction 
order  though  signed  by  a  county 
judge,  was,  until  reversed,  a  law- 
ful mandate  of  the  court,  and  their 
violation  of  it  was  a  contempt  for 
which  they  should  be  punished. 
(People  ex  rel.  Neg  ,<sagt.  Dyer,  ante, 
115.) 


INSURANCE  COMPANY. 

See  TRUSTS. 

Fullerton  agt.  National,  Burglar 
and  Thief  Insurance  Company, 
ante,  5. 


1.  The  supreme  court  cannot  review, 
by  mandamus,  a  matter  put  in  the 
quasi  judicial    discretion  of    the 
superintendent  of  the  insurance 
department.     (Matter  of  Hartford 
Life  and  Annuity  Ins.  Co.,  ante, 
55.) 

2.  The  giving  of  the  certificate  of 
authority  required  by  chapter  256 
of  Laws  of  1881,  to  entitle  asso- 
ciations and  societies,  whether  vol- 
untary or  incorporated,  to  do  busi- 
ness in  this  state,  is  within  the  dis- 
cretion of  the  superintendent  of 
insurance  department.     (Id.) 

3.  Where  the  annual  statement  re- 
quired by  this  act  has  been  pre- 
sented to  the  superintendent,  and 
he  has  examined  the  same  and  has 
determined  against  the  company 
on  the   matter  of   solvency  and 
ability,  a  mandamus  will  not  be 
allowed  to  compel  the  filing  of  the 
same.    (Id.) 

4.  Where  a  company  who  has  been 
doing  business  in  this  state,  but 
has  ceased  to  do  business  here, 
and  desires  again  to    renew    its 
business,  the  matter  rests  with  the 
superintendent  to  refuse  admission 
if  he  thinks  best.     (Id.) 

See  COSTS. 

Attorney-  General  agt.  Continental 
Life  Insurance  Company,  ante, 
129. 


INTEREST. 

See  AGENCY. 

Chase  agt.  Union  Stone  Company, 
ante,  336. 

1.  Where,  under  the  provisions  of 
the  Code  of  Civil  Procedure  (sees. 
420,  1212)  in  case  of  default,  final 
judgment  may  be  entered  by  the 
clerk,  and  the  complaint  is  sworn 
to,  the  clerk  has  no  discretion  but 
"  judgment  must  be  entered  for 
the  sum  for  which  the  complaint 
demands  judgment"  (sec.  1218), 
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unless  plaintiff  elect  to  take  a 
smaller  sum,  and  when  the  com- 
plaint asks  for  a  certain  sum  with 
interest,  the  computation  of  inter- 
est must  be  made  by  the  clerk; 
the  defendant,  by  his  default,  ad- 
mits both  the  right  of  recovery 
and  its  amount.  (Buttard  agt. 
titerwood,  85  N.  Y.,  253.) 

2.  Where,  therefore,  in  an  action  by 
an  attorney  for  professional  serv- 
ices,  the   complaint,  which  was 
verified,  asked  judgment  for  a  sum 
specified  as  the  value  of  the  serv- 
ices with  interest,  and  the  defend- 
ants made  default: 

Held,  that  the  clerk  properly 
computed  and  included  interest 
in  the  judgment;  that  if  error  ex- 
isted in  allowing  interest  it  was  a 
judicial  error,  and  one  of  sub- 
stance which  could  not  be  cor- 
rected on  motion ;  and  that  an 
order  striking  out  the  interest  was 
error.  (Id.) 

3.  It  seems,  that  the  remedy  of  de- 
fendants, if  interest  was  illegally 
charged,  was  to  excuse  their  de- 
fault  and   ask   to  come   in  and 
defend;   and  then,  if  permission 
was  granted,  offer  judgment  for 
the  amount  they  admitted  to  be 
just,  and  defend  as  to  the  residue. 
(Id.) 

4.  Under  the  provision  of  the  act  of 
1870,    giving    compensation    for 
causing  death  by  negligence,  etc. 
(chap.   18,  Laws  of  1870),   which 
directs  that  interest  on  the  dam- 
ages recovered  in  an  action  under 
the  statute,  from  the  time  of  the 
death,  shall  be  added  to  the  ver- 
dict, the  rate  of  interest  is  gov- 
erned by  the  statute  regulating  it, 
in  force  when  the  verdict  is  ren- 
dered.   (Salter  agt.  U.  and  B.  R. 
E.  K.  Co.,  86  N.  Y.,  401.) 

5.  This  principle  is  not  affected  by 
the  provision  of  the  act  of  1879 
(sec.  1,  chap.  538,   Lawn  of  1879), 
fixing  the  rate  of  interest  at  six 
per  cent,  which  declares  that  noth- 
ing therein  contained  shall  affect 


contracts  or  obligations  made  be- 
fore the  passage  of  the  act,  as  it 
does  not  apply  to  a  liability  for  a 
tort  created  by  statute.  (Id.) 

6.  Under  the  Code  of  Civil  Proced- 
ure (sec.  1368),  where  an  execution 
omits  to  give  directions  as  to  the 
collection  of  interest,  it  is  properly 
satisfied  when  the  amount  of  the 
judgment  is  collected.     (ToddRgt. 
Botchford,  86  N.  Y.,  517.) 

7.  So,  also,  the  judgment  creditor 
having  chosen  not  to  assert  the 
right  given  him  to  collect  interest, 
cannot    issue    another   execution 
after    satisfaction    of    the    first. 
(Id.) 

8.  In  an  action  for  breach  of  a  con- 
tract by  the  terms  of  which  dam- 
ages for  the  breach  are  liquidated, 
interest    is    properly    chargeable 
upon  the  amount  fixed,  from  the 
date  at  which  such  damages  be- 
came due  and  payable.     ( Winch 
agt.  Mutual  Benefit  Ice  Co.,  86  N. 
Y.,  618.) 


INTERPLEADER. 

1.  The    justices  of    district  courts 
have  no  power  to  interplead  parties 
under    the    Code    of    Civil   Pro- 
cedure.    (Ahrens  agt.  Burke,  ante, 
50.) 

2.  In  this  action,   brought  by  the 
assignee  of   a  mortgage  to  fore- 
close the  same,  it  appeared  that 
before  the  mortgage  was  assigned 
the  United  States  had  commenced 
an  action  in  the    United   States 
Court  against  the  mortgagee  (the 
assignor),  and  that  after  the  mak- 
ing and  recording  of  the  assign- 
ment an    attachment    had    been 
issued  therein,  under  which  the 
mortgage  debt  had  been    levied 
upon    as   the    property    of    the 
assignor,  on  the  ground  that  the 
assignment    was    fraudulent  and 
void.     After  the  commencement 
of  this  action  the  United  States 
court,  upon  the  application  of  the 
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defendants,  the  owners  of  the 
property  covered  by  the  mortgage 
directed  that  the  levy  be  dis- 
charged, unless  the  United  States 
consented  to  appear  and  yield  to 
the  jurisdiction  of  the  state  court 
and  allowed  its  right  to  hold  its 
lien  to  be  there  determined  on  the 
merits,  if  the  state  court  should 
direct  the  United  States  to  be 
interpleaded  or  substituted  as  a 
defendant  in  this  action. 

Thereafter,  upon  a  motion 
duly  made,  this  court  directed 
that  the  amount  of  the  claim,  with 
interest  and  costs,  be  deposited 
with  the  clerk,  and  that  the 
United  States  be  interpleaded  or 
brought  in  as  a  defendant,  upon 
condition  that  the  United  States 
district  attorney  should  appear  for 
the  United  States  and  stipulate 
that  it  would  submit  itself  to  the 
jurisdiction  of  this  court,  and  con- 
sent that  its  title  to  the  mortgage 
debt  be  determined  herein  upon 
its  merits,  and  that  it  would  abide 
by  the  judgment: 

Held,  that  the  order  was  prop- 
erly made  and  should  be  affirmed. 
(Johnston  agt.  Stimmel,  2(5  Hun, 
435.) 


JOINT  DEBTORS. 

1.  In  February,  1877,  the  plaintiff 
brought  an  action  against  the 
defendant  Kitchen  and  one  Dorn 
to  recover  a  debt  alleged  to  be  due 
from  them  as  copartners.  Dorn 
only  was  served  with  the  sum- 
mons,, and  upon  his  failure  to 
appear  a  judgment  was  entered 
against  him  alone,  which  de- 
scribed him  as  impleaded  with 
Kitchen.  In  February,  1878,  a 
summons  in  the  form  prescribed 
by  section  375  of  the  Code  of 
Procedure  was  issued  requir- 
ing Kitchen  to  show  cause  why 
he  should  not  be  bound  by  the 
judgment,  accompanied  by  the 
afiidavit  required  by  section  378. 
Kitchen  having  appeared  and 
answered,  a  judgment  in  the 
usual  form  was  entered  against 


him  upon  the  trial  of  the  issues 
raised  by  his  answer. 

Subsequently  he  moved  to 
vacate  the  judgment,  on  the 
ground  that  the  judgment  entered 
against  Dorn  separately  did  not 
authorize  the  proceedings  taken, 
and  that  the  judgment  against 
him,  Kitchen,  should  only  have 
been  that  he  be  bound  by  the  first 
judgment: 

Held,  that  the  motion  was  prop- 
erly denied;  that  the  plaintiff's 
irregularities  in  practice  did  not 
affect  the  jurisdiction  of  the 
court,  and  had  been  waived  by 
the  failure  of  Dorn  and  Kitchen 
to  take  the  objections  at  the 
proper  time.  (Decker  agt.  Kitchen, 
26  Hun,  173.) 


JUDGE'S  CHARGE. 

1.  The  judge  stated  in  his  charge 
that  the  offense  was  a  misde- 
meanor. Both  counsel  had  stated 
to  the  jury  the  punishment  to  re- 
sult from  conviction,  and  no  ex- 
ception was  taken  to  the  charge 
until  after  the  verdict : 

Held,  that  this  portion  of  the 
charge  did  not  necessarily,  under 
the  circumstances,  inflict  any  in- 
jury upon  the  accused.  (Tfo 
People  agt.  Bragle,  ante,  143.) 


JUDGMENT. 

1.  The  omission  of  the  initial  letter 
of  the  middle  name  of  a  defend- 
ant in  the  entry  and  docket  of  a 
judgment  recovered  against  him, 
does  not  render  it  invalid  or  pre- 
vent its  becoming  a  lien  upon  his 
real  estate  as  against  subsequent 
purchasers    from    Lim    in    good 
faith.     (Gluts  agt.  Emmerich,   20 
Hun,  10.) 

2.  A  mortgage,  duly  recorded,  given 
to  secure  future  indorsements  or 
advances,  has  a  preference  over 
subsequent  judgments  against  the 
mortgagor,  as  well  as  to  indorse- 
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ments  or  advances  made  upon  the 
faith  thereof  subsequent  to  the 
rendition  of  the  judgments,  with- 
out notice  thereof  as  to  those 
previously  made ;  and  this  without 
regard  to  the  question  whether  the 
indorsements  or  advances  weru 
optional  or  obligatory.  (Acker- 
man  agt.  Hunsicker,  85  N.  Y.,  43.) 

3.  The  docketing  of  a  judgment  in 
such  case  is  not,  under  the  registry 
laws,  constructive  notice  to  the 
mortgagee  of  its  existence.     (Id.) 

4.  The  provision  of  the    Code    of 
Civil  Procedure  (sec.  1207)  provid- 
ing that,  "where  there  is  no  an- 
swer, the  judgment  shall  not  be 
more  favorable  to  the    plaintiff 
than  that  demanded  in  tlie  com- 
plaint," was  intended  for  the  pro- 
tection of  defendants  who  suffer 
default;  it  cannot  be  invoked  in 
an  attack  upon  a  judgment  by 
one  not  a  defendant  or  interested 
in  a  defense  of  the  action.     (Peck 
agt.  N.    Y.  &  N.  J.  R.  R.  Co.,  85 
N.  Y.,  246.) 

'5.  Where,  therefore,  in  an  action 
brought  by  a  trustee  for  bond- 
holders to  foreclose  a  railroad 
mortgage,  the  amount  of  out- 
standing bonds  was  stated  at  a 
less  amount  than  that  found  by 
the  referee,  to  whom  it  was  re- 
ferred to  compute  the  amount 
due: 

Held,  that  said  provision  was 
•not  available  to  a  bondholder, 
•moving  to  set  aside  the  judgment 
entered  on  the  report,  and  a  sale 
thereunder.  (Id.) 

<6.  Also  Iwld,  that,  as  the  judgment 
demanded  was  the  foreclosure  of 
the  mortgage,  the  judgment  was 
not  more  favorable  in  that  re- 
spect, and  the  law  required  that 
the  amount  due  should  be  ascer- 
tained. (Id.) 

7.  Also  held,  that,  if  it  was  improper 
to  allow  plaintiff,  against  the  alle- 
gations of  his  complaint  to  prove 
a  larger  amount  of  bonds,  it  was, 


at  most,  a  mere  irregularity;  that 
the  court  below  could  have,  in  its 
discretion,  allowed  an  amendment 
of  the  complaint,  ex  parte,  before 
or  after  judgment ;  and  whether  or 
not  it  would,  on  the  application  of 
a  bondholder,  open  the  judgment, 
rested  in  its  discretion,  the  exer- 
cise whereof  was  not  reviewable 
here.  (Id.) 

8.  Where,  under  the  provisions  of 
the  Code  of  Civil  Procedure  (sec?. 
420,  1212)  in  case  of  default,  final 
judgment  may  be  entered  by  the 
clerk,  and  the  complaint  is  sworn 
to,  the  clerk  has  no  discretion  but 
"  judgment  must  be  entered  for 
the  sum  for  which  the  complaint 
demands    judgment,"  (sec.    1212) 
unless  plaintiff    elect  to  take  a 
smaller  sum,  and  when  the  corn- 
plaint  asks  for  a  certain  sum  with 
interest,  the  computation  of  inter- 
est must  be  made  by  the  clerk ; 
the  defendant,  by  his  default,  ad- 
mits both  the  right  of  recovery 
and  its  amount.      (Bullard   agt. 
Sherwood,  85  N.  Y.,  253.) 

9.  A  judgment  so  entered  cannot  be 
modified  on  motion.     (Id.) 

10.  Where,  therefore,  in  an  action  by 
an  attorney  for  professional  serv- 
ices,   the  complaint,  which   was 
verified,  asked  judgment  for  a  sum 
specified  as  the  value  of  the  serv- 
ices with  interest,  and  the  defend- 
ants made  default: 

Held,  that  the  clerk  properly 
computed  and  included  interest 
in  the  judgment;  that  if  error  ex- 
isted in  allowing  interest  it  was  a 
judicial  error,  and  one  of  sub- 
stance which  could  not  be  cor- 
rected on  motion;  and  that  an 
order  striking  out  the  interest  was 
error.  (Id.) 

11.  Upon  the  trial  of  an  indictment 
for  murder,  the  prisoner  was  con- 
victed and  sentenced  to  be  hung 
upon    a   day    specified;    he  was 
respited  by  the  governor,  and  a 
writ  of  error  and  stay  of  execu- 
tion was  granted;  the  conviction 
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was  affirmed  by  the  general  term, 
a  writ  of  habeas  corpus  was  issued 
in  that  court,  and  thereafter  at  a 
general  term  constituted  of  differ- 
ent justices  from  those  who  heard 
and  decided  the  case,  upon  the 
production  of  the  prisoner  he  was 
again  sentenced  to  be  hung  on  a 
day  named: 

Held,  that  while  it  was  probably 
not  strictly  regular  for  the  court 
again  to  pass  judgment,  the  issu- 
ing of  the  writ  of  habeas  corpus 
was  proper  and  it  was  the  duty  of 
the  court,  after  examining  the 
facts,  to  issue  a  warrant  to  the 
sheriff  commanding  him  to  exe- 
cute the  sentence  already  passed 
at  a  day  specified  (2  R.  8.,  659,  sees. 
23,  24),  that  pronouncing  the  same 
judgment  did  no  injury  and  did 
not  vitiate  the  former  judgment; 
also  that  it  was  not  material  that 
the  court  passing  the  sentence  was 
differently  constituted  from  that 
which  affirmed  the  judgment, 
it  was  sufficient  that  it  was  legally 
constituted.  (Moett  agt.  People, 
85  N.  T.,  874.) 

12.  Where  the  court  has  jurisdiction 
of  the  parties  to,  and  the  subject- 
matter  of,  an  action  for  divorce 
brought  by  a  wife,  and  judgment 
is  rendered  therein  dissolving  the 
marriage,  with  permission  to  her 
to  marry  again,  and  she  does  so 
marry,  her  second  husband  cannot 
maintain  an  action  to  have  such 
judgment  canceled,  and  his  own 
marriage    declared    void,  on  the 
ground  that  the  judgment  was  ob- 
tained through  fraud  and  collu- 
sion.    (Ruger  agt.   Heckel,  85  N. 
T.,  483.) 

13.  In  the  absence  of  fraud,  a  judg- 
ment takes  effect  only  on  the  ac- 
tual interest  in  land  which  the 
judgment  debtor  has  at  the  time 
of  the  recovery  of  the  judgment. 
(Trenton  Bkg.  Co.  agt.  Duncan,  86 
N.  T.,  221.) 

14.  The  title,  therefore,  of  a  grantee 
of  the  judgment  debtor,  by  deed 
executed  before  the  entry  of  judg- 


ment, although  unrecorded,  takes 
precedence  of  the  judgment.    (Id.) 

15.  The  fact  that  such  grantee  has 
not  recorded  his  deed  creates  no 
equity  in  favor  of  the  judgment 
debtor.     (Id.) 

16.  Although  the  recital  in  a  judg- 
ment-roll, in  an  action  of  fore- 
closure, of  service  of  process  upon, 
and  of  appearance  by,  a  defend- 
ant, is  not  conclusive,  and  evi- 
dence is  admissible  on  the  part  of 
a  defendant  in  an  action  brought 
to  foreclose  a  mortgage  to  show 
that    the    court    never    acquired 
jurisdiction  of  his  person,  every 
intendment  is  in  favor  of  the  valid- 
ity of  the  judgment,  if  regular  on 

•  its  face ;  the  burden  of  establish- 
ing want  of  jurisdiction  is  upon 
the  party  so  questioning  it,  and  it 
should  be  established  in  the  most 
satisfactory  manner  to  deprive  the 
judgment  of  its  effect.  (Ferguson 
agt.  Crawford,  86  N.  F.,  609.) 

17.  Where  the  lien  of  a  judgment 
upon  real  estate  of  the  judgment 
debtor  has  been  suspended  during 
appeal  by  order  of  the  court  as 
prescribed  by  the  Code  of  Civil 
Procedure  (sec.  1256),  an  order  va- 
cating such  order  of  suspension 
and   upon  its  face   purporting  to 
restore  the  lien  mine  pro  tune  does 
not  restore  it  as  against  a  creditor 
whose  judgment  was  docketed  in 
the  interval  between  the  granting 
of  the  two  orders,  and  who  was 
not  a  party  to  the  original  action 
or  to  the  proceeding  vacating  the 
order.    The  court  cannot  by  the 
mere  process  of  vacating  its  order 
destroy  liens  taken  upon  the  faith 
of  it.     (Harmon  agt.  Hope,  87  N. 
Y.,  10.) 

18.  The  fact  that  the  holder  of  the 
second  judgment  purchased  it  of 
the  judgment  creditor  for  less  than 
its  face  does  not  establish  that  he 
did  not  purchase  in  good  faith, 
and  so  that  he  is  no;  within  the 
protection  of  the  Code;  such  pur- 
chaser   has    a  right    to    buy    as 
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cheaply  as  he  can,  and  stands  en- 
titled to  all  the  rights  of  his  as- 
signor. (Id.) 

19.  A  temporary  injunction  granted, 
not  as  a  principal  subject  but  as  an 
incident  to  the  action,  which  by 
its  terms  is  to  continue  in  force 
until  further  order  of  the  court, 
is  abrogated  by  a  final  judgment 
in  the  action,  in  favor  of  plaintiff, 
which  makes  no  provision  for  the 
continuance    of    the    injunction, 
and  does  not  grant  any  further  or 
other  injunction.     (Gardner   agt. 
Gardner,  87  N.  T.,  14.) 

20.  The  fact  that  defendant  has  ap- 
pealed from    the  judgment  does 
not  change  or    modify  its    legal 
effect  in  this  particular.     (Id.) 


JUDICIAL  NOTICE. 

1.  It  seems,  that  the  courts  may  take 
judicial  notice  of  the  way  in  which 
the  great  railways  are  managed  in 
the  every-day  practical  running  of 
them,  i.  e.,  by  overlooking  officers 
at  distant  places,  who  by  means 
of  the  telegraph  are  advised 
where  trains  are,  and  direct  their 
movements.  (Slater  agt.  Jewett, 
85  N.  Y.,  61.) 


JUDICIAL  SALE. 

1.  Where,  under  the  judgment  in  a 
partition  suit,  the  referee  appoint- 
ed to  sell  is  directed  to  pay  out  of 
the  proceeds  all  taxes  and  assess- 
ments, &c.,  which  were  liens  upon 
the  premises,  he  is  bound  before 
distributing  the  fund,  to  pay  off 
all  such  liens  of  which  he  has 
knowledge.  His  duty  in  this  re- 
spect is  not  modified  or  affected 
by  a  provision  in  the  terms  of  sale, 
to  the  effect  that  he  will  allow  all 
liens,  provided  the  purchaser  shall, 
previous  to  conveyance,  produce 
proof  thereof,  with  vouchers 
showing  payment.  (Weseman  agt. 
Wingrove,  Q5N.  Y.,  353.) 


2.  A  purchaser  upon  a  partition  sale 
may  not  refuse  a  title  acquired  by 
adverse  possession,  but  where 
there  is  reasonable  doubt  as  to 
title,  not  obliged  to  take  it.  (See 
Shriver  agt.  Shriver,  86  AT.  Y., 
576.) 

JURISDICTION. 

1.  Where  it  appears  that  an  attorney 
retains  his  client's  money  claiming 
a  lien  thereon,  and  upon  the  facts 
stated  the  right  is  clear  and  only 
the  amount  in  question,  the  court 
has  jurisdiction  to  determine  that 
question,  on  application  to  com- 
pel the  payment  of  the  moneys 
retained,   although  the  items  of 
the  attorney's  account  are  such  as 
in   ordinary  cases  would  subject 
them  to  taxation.      (In  re  Knapp, 
85  N.  Y.,  281.) 

2.  It  seems,  that  the  question  may  be 
determined  by  the  court  at  special 
term,  by  a  referee,  or  by  a  jury 
passing  upon  an  issue  sent  to  it. 
(Id.) 

3.  The  Code  does  not  abridge  the 
power  the  supreme  court  has  al- 
ways had  over  its  own  judgments; 
it  may,  in  its  discretion,  stay  pro- 
ceedings pending  an  appeal  with- 
out the  prescribed  security;  and 
the  exercise  of  this  discretion,  un- 
less capricious  or  the  discretion  is 
abused,   is  not  reviewable  here. 
(Granger  agt.  Craig,  85  N.  Y.,  619.) 

4.  The  assessors  of  a  town  have  no 
jurisdiction  of  the  person  of  a  non- 
resident of  the  county,  whereby 
they  can  lawfully  initiate  a  charge 
against  him  personally  for  a  tax 
because-of  lands  owned,  but  not 
occupied,  by  him  in  their  town; 
they  have  jurisdiction  to  value  the 
lands,  but  not  to  assess  them  to 
him,  and  their  jurisdiction  so  to 
value  them  does  not  draw  to  it 
such  further  or  other  power,  as 
that  the  assessment  to  the  owner 
can  be  excused  as  an  erroneous 
exercise  of  power.    (Hilton  agt. 
Fonda,  86  N.  Y.,  339.) 
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5.  Where,  therefore,  town  assessors, 
with  knowledge  of  the  facts,  as- 
sessed the  lands  of  a  non-resident 
to  the  owner  personally,  instead 
of  assessing  them  in  the  mode  pre- 
scribed by  the  statute: 

Held,  that  the  act  was  an  unof- 
ficial one,  for  which  the  assess- 
ors were  personally  liable.  (Id.) 

6.  The   railroad   commissioners  ap- 
pointed under  the  act  authorizing 
certain  towns  of  Livingston  county 
to  issue  bonds  and  take  stock  in 
the  E.  &  G.  V.  R.  R.   Co.  (chap. 
442,  Laws  of  1868),  had  no  relation 
to  the  county  and  in  no  sense  were 
they  subject  to  supervision  by  or 
subordinate  to  its  board  of  super- 
visors.   (In  re  Bradner,  87  N,  T. , 
171.) 

7.  Accordingly  held,  that  said  board 
had  no  jurisdiction  to  appoint  a 
committee  of  its  members  for  the 
purpose  of  an  investigation  to  as- 
certain who  were  the  railroad  com- 
missioners, under  said  act,  of   a 
town  in  said  county;  and  had  no 
authority  to  require  the  attend- 
ance of  a  witness  before  the  com- 
mittee   upon    such    investigation 
(sec.  I,  chap.  i90,  Laws  of  18'^);  and 
that,  therefore,  a  subpoena  requir- 
ing such  attendance  conveyed  no 
mandate  which  imposed  compli- 
ance, and  disobedience  thereto  was 
not,  within  the  meaning  of    the 
law,  contemp^.     (Id.) 

8.  Under  the  "provisions  of  the  vari- 
ous acts  in  reference  to  the  marine 
court  of  the  city  of  New   York 
(sees.  33-47,  chap.  300,  Laws  of  183  I ; 
chap.  629,  Laws  of  1872;  chap.  479, 
Laws  of  1874;  chap.  136,  Laws  of 
1876);  and  prior  to  the  Code  of 
Civil    Procedure   (sec.  3169)  that 
court  had  jurisdiction  to  issue  an 
attachment  for  a  debt  not  exceed- 
ing $2,000,  against  a  non-resident 
of  the  county  of   New  York,  al- 
though he  had  a  place  of  business 
in  the  city,   where  he  regularly 
transacted  business  in  person,  and 
was  a  resident  of  the  state.   (Field- 
ing agt,  Lucas,  87  N.  Y.,  197.) 


9.  Under  the  Code  of  Civil  Proced- 
ure (sees.   531,822)  the  court  has 
power  to  strike  out  the  complaint 
in  an  action,  as  a  penalty  for  dis- 
obedience of   an  order  requiring 
plaintiff  to  serve  a  bill  of  particu- 
lars.    (Gross  agt.  Clark,  87  N.  Y., 
272.) 

10.  Where,  upon  trial  before  a  ref- 
eree, it  appeared  that  there  could 
not  be  a  complete  determination 
of  the  matters  in  controversy  with- 
our  the  presence  of  one  not  a  party 
to  the  action,  and  the  referee  there- 
upon granted  leave  to  the  plaintiffs 
to  make  application  to  the  court 
to  bring  in  such  necessary  party, 
and  directed  the  cause  to  stand 
over  for  that  purpose : 

Held,  that  the  referee  had  power 
to  make  the  order ;  and,  on  refusal 
of  the  plaintiffs  to  make  the  appli- 
cation, that  a  dismissal  of  the  com- 
plaint "without  prejudice  "  was 
within  the  power  of  the  referee 
and  was  justified.  (Peyser  agt. 
Wendt,  87  N.  Y.,  322.) 

11.  The  general    jurisdiction  of   a 
court  of  equity  to  set  aside  or  re- 
form a  contract  on  the  ground  of 
mistake  includes  executed  as  well 
as  executory  contracts;  the  con- 
summation of  the  transaction,  in 
ignorance  of  the  mistake  and  with- 
out laches  on  the  part  of  the  party 
injured,  gives  the  other  party  no 
immunity    from    making    recom- 
pense,  nor    does  it  deprive    the 
court  of  the  power  to  remedy  the 
injustice.     (Paine  agt.  Upton,  87 
N.  Y.,  327.), 

12.  The  question  of  the  jurisdiction 
of  the  court  over  the  subject-mat- 
ter of  an  action,  at  least  in  a  case 
not  free  from    doubt,   does    not 
properly  arise  on  a  motion  to  set 
aside  the  summons;   the  legality 
and  irregularity  of  the  service  are 
the  only  points  to  be  considered. 
(A.  &  P.  Tel.  Co.  agt.  B.  &  0.  li. 
R.  Co.,  87  N.  r.,855.) 

18.  Where  an  order  for  substituted 
service  of  a  summons  was  granted 
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under  the  statute  "to  facilitate 
the  service  of  process  in  certain 
cases"  (cltMp.  511,  Lawsof}853,  as 
amended  by  chap.  212,  Laws  of 
1863),  upon  affidavits  bringing  the 
case  within  the  statute,  and  service 
was  made  as  authorized  by  the 
statute,  and  judgment  perfected, 
which  judgment  was,  in  an  ac- 
tion brought  to  set  aside  a  fraudu- 
lent conveyance  by  the  judgment 
debtor,  attacked  for  want  of  juris- 
diction in  the  judge  granting  such 
order: 

Held,  that  it  was  only  requisite 
for  the  plaintiff  to  show  residence 
of  the  defendant  in  this  state;  that 
it  was  sufficient  that  the  other 
facts  specified  in  the  statute  were 
shown  to  the  satisfaction  of  the 
judge  granting  the  order.  (Has- 
well  agt.  Lincks,  87  N.  Y.,  637.) 


JURORS. 

1.  After  a  jury  had  been  impan- 
neled  and  sworn,  and  the  trial 
concluded,  it  was  ascertained  that 
two  of  the  jurors  were  cousins  of 
the  plaintiff,  who  was  the  prevail- 
ing party.  It  was  not  «hown  that 
the  plaintiff  or  jurors  had  knowl- 
edge of  this  fact,  and  it  was  shown 
that  the  defendant  did  not  know 
of  it.  No  misconduct  on  the  part 
of  the  jurors  so  related  was 
claimed  to  have  existed : 

Held,  that  the  court  properly 
refused  to  grant  a  motion  for  a 
new  trial  based  upon  the  fact  of 
such  relationship.  (Salisbury  agt. 
McClaskey,  26  Hun,  261) 


JUSTICES  OP  THE  PEACE. 

1 .  Chapter  390  of  the  Laws  of  1879, 
giving  to  courts  of  special  sessions 
exclusive  jurisdiction  in  the  first 
instance  to  hear  and  determine 
cases  of  assault  and  battery,  &c. , 
has  been  repealed  by  the  Code  of 
Criminal  Procedure.  (Matter  of 
Lord,  ante,  97.) 


2.  When  the  accused,  having  been 
arrested  for  a  simple  assault  and 
battery,  was  brought  before  the 
justice    issuing  the  warrant,   he 
tendered  bail  for  his  appearance 
at  the  next  court  having  jurisdic- 
tion of  the  offense,  and  refused  to 
be  tried  at  a  court  of  special  ses- 
sions : 

Held,  that  the  justice  could  not 
hold  him  for  trial  by  a  court  of 
special  sessions,  but  should  have 
accepted  the  bail  tendered.  (Id.) 

3.  Under  the  Code  of  Criminal  Pro- 
cedure the  jurisdiction  conferred 
upon  courts  of  special  sessions, 
except  in  those  cases  in  which  by 
section    57    they  have  exclusive 
jurisdiction,  can  be  exercised  only 
in  the  following  cases :    1.   When 
the  party  charged,  upon  his  being 
brought  before  the  magistrate,  re- 
quests to  be  tried  by  such  court. 
2.  When  not  having  made  such 
request,  and  after  having  been  re- 
quired by  the  magistrate  to  give 
bail  for  his  appearance  at  the  next 
court  of  sessions  in  the  county,  he 
omits  to  do  so  for  twenty-four 
hours.    (Id.) 


LANDLORD  AND  TENANT. 

1.  The  defendant  was  the  owner  of 
a  building  and  leased  it  with  the 
machinery  it  contained  to  one  Lit- 
tle. The  latter  employed  the 
plaintiff,  who  came  in  contact 
with  the  machinery  and  was 
injured: 

Held,  that  the  tenant  took  the 
premises  as  they  were,  and  that 
the  plaintiff  going  into  his  service 
at  that  place,  took  the  risks  of  the 
situation.  If  any  railings  or  other 
safeguards  were  required,  it  was 
the  duty  of  the  tenant  who  used 
the  machinery  to  construct  them. 
Held,  further,  that  the  tenant 
and  not  the  landlord,  was  re- 
sponsible for  the  injury.  The  re- 
spective duties  owing  by  landlord 
and  tenant  to  third  persons  con- 
sidered. (Ryan  agt.  Wilson,  ante, 
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LEASE. 

1.  A.  executed  to  B.  a  lease  of  cer- 
tain premises  for  the  term  of  four 
years,  with  the  "privilege  of  six 
years  more  at  the  same  rent:  " 

Held,  that  the  words  "  with  the 
privilege  of  six  years  more  at  the 
same  rent"  are  equivalent  to  a 
covenant  of  renewal,  and  that  the 
plaintiff  was  entitled  to  a  specific 
performance  of  the  covenant  by 
the  execution  of  a  new  lease. 
(Craicf&rd  agt.  Kastner,  ante,  90.) 

2.  District  courts  are  courts  of  limi- 
ted jurisdiction.     When  a  justice 
presides  in  a  summary  proceeding 
provided  by  statute,  his  powers 
are  limited  and  restricted.    Equit- 
able defenses  are  not  available. 
(Id.) 

3.  Whether  B.  was  entitled  to  the 
renewal  which  was  contemplated 
by  the    original    agreement,   de- 
pends entirely  upon  facts  and  cir- 
cumstances, (Which,    if  disputed, 
necessarily  required   the  adjudi- 
cation of  a  court  of   competent 
jurisdiction,  and  was  an  issue  of 
law  which  a  district  court  justice 
was  not  competent  to  determine 
for  want  of  jurisdiction.     (Id.) 

4.  The  rule  is  well  settled  that,  when 
the  defense  is  an  equitable  one,  in 
a  summary  proceeding,  applica- 
tion may  be  made    to,   and  the 
powers  of  a  court  of  equity  in- 
voked to  restrain  the  proceedings, 
and  to  transfer  the  contention  to 
its  jurisdiction.     (Id.) 


LIEN. 

1.  Where  the  lien  of  a  judgment 
upon  real  estate  of  the  judgment 
debtor  has  been  suspended  during 
appeal  by  order  of  the  court  as 
prescribed  by  the  Code  of  Civil 
Procedure  (sec.  1256),  an  order  va- 
cating such  order  of  suspension 
and  upon  its  face  purporting  to 
restore  the  lien  nunc  pro  tune, 
does  not  restore  it  as  against  a 


creditor  whose  judgment  was 
docketed  in  the  interval  between 
the  granting  of  the  two  orders, 
and  who  was  not  a  party  to  the 
original  action  or  to  the  proceed- 
ing vacating  the  order.  The  court 
cannot,  by  the  mere  process  of 
vacating  its  order,  destroy  liens 
taken  upon  the  faith  of  it.  (Har- 
mon agt.  Hope,  87  N.  Y.,  10.) 

2.  The  fact  that  the  holder  of  the 
second  judgment  purchased  it  of 
the  judgment  creditor  for  less  than 
its  face  does  not  establish  that  he 
did  not  purchase  in  good  faith 
and  so  that  he  is  not  within  the 
protection  of  the  Code ;  such  pur- 
chaser has  a  right  to  buy  as  cheap- 
ly as  he  can,  and  stands  entitlep  to 
all  the  rights  of  his  assignor,  (fd.) 


LIMITATION  OF  ACTIONS. 

1.  The  provision  of    the  Code  of 
Civil  Procedure  (sec.  382,  sub.  5) 
limiting  the  time    for  the  com- 
mencement of  "an  action  to  pro- 
cure a  judgment  other  than  for  a 
sum  of  money,  on  the  ground  of 
fraud,"  includes  all  cases  formerly 
cognizable  by  the  court  of  chan- 
cery,   whether    its    jurisdiction 
therein  was  exclusive  or  concur- 
rent with  that  of  courts  of  law, 
in  which  any  remedy  or  relief  is 
sought  for  aside  from  or  in  addi- 
tion to  a  mere  money  judgment, 
and  which  a  court  of  law  could 
not  give,  although  as  part  of  the 
relief  sought  a  money  judgment 
is    also    demanded.      (Carr    agt. 
Thompson,  87  N.  Y.,  1(50.) 

2.  It,    therefore,    includes    a    case 
where  an  accounting  is  sought  for 
in  addition  to  and  as  a  means  of 
reaching  a  judgment  for  money. 
(Id.) 

3.  The  provision  of    the  Code  of 
Procedure  (sec.  73)  declaring  that 
the  provisions  of  the  title  limiting 
the  time  for  the  commencement 
of  actions  should  not  extend   to 
cases  where  the  right  of  action 
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had  "already  accrued,"  applied 
not  merely  to  the  date  of  the 
original  enactment,  but  to  any 
subsequent  amendment,  as  of  the 
date  thereof.  (Gottlotel  agt.  Mayor, 
etc.,  87  N.  7.,  441.) 

4.  Accordingly  held,  that  the 
amendment  of  1876  to  the  pro- 
vision of  said  title  (sec.  94),  fixing 
a  one  year  limitation,  which  added 
thereto  "  an  action  for  an  injury 
to  the  person,"  did  not  apply  to  a 
cause  of  action  which  had  accrued 
prior  to  the  amendment;  but  that 
as  to  such  cause  of  action  the 
statute  then  in  force  applied.  (Id.) 

MANDAMUS. 

1.  The  supreme  court  cannot  review 
•  by  mandamus,  a  matter  put  in  the 

quasi  judicial  discretion  of  the 
superintendent  of  the  insurance 
department.  (Matter  of  Hartford 
Ltfe  and  Annuity  Insurance  Co., 
ante,  54.) 

2.  The  giving  of  the  certificate  of 
authority  required  by  chapter  256 
of  Laws  of  1 881,  to  entitle  asso- 
ciations   and    societies,   whether 
voluntary  or  incorporated,  to  do 
business  in  this  state,  is  within 
the  discretion  of  the  superintend- 
ent of  insurance  department.  (Id.) 

3.  Where  the  annual  statement  re- 
quired by  this  act  has  been  pre- 
sented to  the  superintendent,  and 
he  has  examined  the  same  and  has 
determined  against  the  company 
on  the    matter  of   solvency  and 
ability,  a  mandamus  will  not  be 
allowed  to  compel  the  filing  of 
the  same.     (Id.) 

4.  Where  a  company  who  has  been 
doing  business  in  this  state,  but 
has  ceased  to  do  business  here, 
and  desires  again  to    renew  its 
business,   the  matter    rests  with 
the  superintendent  to  refuse  ad- 
mission if  he  thinks  best.     (Id.) 

5.  The  neglect  or  refusal  of  a  rail- 
road corporation  to   receive  and 


transport  freight  tendered  to  it  by 
citizens  of  this  state,  is  a  private 
wrong  for  which  the  citizen  is  en- 
titled to  recover  in  an  action  at 
law  such  damages  as  he  has  sus- 
tained. It  is  not  such  a  public 
wrong  as  will  authorize  the  issu- 
ing of  the  writ  of  mandamus*. 
(People  agt.  N.  Y.,  L.  E.  and  W. 
and  N.  Y.  G.  and  H.  R.  R.  R 
Cos.,'ante,  291.) 

6.  The  writ  of  mandamus  is  a  high 
prerogative  writ  which  will  only 
issue  to  compel  the  performance 
of  a  duty  that  is  clear  and  dis- 
tinct. It  will  not  issue  in  dubious 
and  doubtful  cases.  It  will  only 
issue  where  there  is  no  adequate 
or  complete  remedy  at  law.  (Id.) 


MANHATTAN  ELEVATED 
RAILROAD. 

1.  The  Manhattan    Railway    Com- 

?any  took  leases  from  the  New 
'ork  Elevated  Railroad  Company 
and  the  Metropolitan  Elevated 
Railway  Company,  of  the  elevated 
roads  upon  the  Third  and  Ninth 
avenues,  and  upon  the  [Second 
and  Sixth  avenues  in  the  city  of 
New  York.  For  such  leases  it 
issued  its  stock  to  the  two  landlord 
companies  to  the  amount  of 
$18,000,000  — $6,500,000  to  each. 
By  the  terms  of  the  lease  the  Man- 
hattan Company  was  to  operate 
the  roads  at  its  own  expense,  pay 
all  taxes,  the  bonded  debt  of  the 
landlord  companies,  principal  and 
interest,  and  a  yearly  rental  of  ten 
per  cent  upon  their  capital  stock 
in  quarter-yearly  payments.  The 
leases  run  "for  the  term  of  909 
years  from  the  date  of  organiza- 
tion of  the  Manhattan  Company, 
to  wit,  November  1,  1875,  or  so 
long  as  it  shall  continue  to  exist  as 
a  corporation,  and  be  capable  of 
exercising  all  the  functions  herein 
stipulated  on  its  behalf."  They 
also  contained  a  clause  to  the 
effect  that  if  any  payment  was  in 
arrears  for  ninety  days  the  land- 
lord companies  have  a  right  to 
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resume  possession  of  their  prop- 
erty. The  leases  and  agreements 
are  fully  set  out  in  the  opinion. 
(New  York  Elevated  Railroad  Co. 
agt.  Manhattan  Railway  Co. ,  ante, 
14.) 

2.  In  an  action  brought  by  the  attor- 
ney-general in  behalf  of  the  people 
to  dissolve  the  Manhattan  Com- 
pany for  insolvency,  receivers  had 
been  appointed  to  hold  the  prop- 
erty pendente  lite.     (Id.) 

3.  After  the  appointment  of  such 
receivers  the  New  York  Elevated 
Railroad  Company,    one    of  the 
landlord  corporations,  applied  to 
the  court  on  petition  to  surrender 
to  it  its  tracks  and  property  then 
operated  and  possessed  by  the  re 
ceivers   upon    various    grounds, 
which  are  stated  in  the  opinion: 

Held,  first.  That  the  appoint- 
ment of  receivers  did  not  term- 
inate the  lease.  That  the  clause 
in  such  lease  providing  for  its  con- 
tinuance for  099  years,  "or  so 
long  as  it  shall  continue  to  exist, 
and  be  capable  of  exercising  its 
functions/'  would  end  the  ten- 
ancy only  when  the  corporation 
became  legally  disabled  from  ful- 
filling its  contract,  and  that  finan- 
cial inability  to  perform  would  not 
have  that  effect;  and  that  the 
appointment  of  receivers,  under 
section  1788  of  the  Code,  "to  pre- 
serve the  property,"  and  which  is 
to  continue  "  until  final  judgment 
is  entered,"  could  not  in  law  have 
the  effect  to  destroy  it,  which  the 
surrender  would  accomplish. 

Second.  That  as  the  court  had 
taken  the  property  to  hold  "  until 
final  judgment  is  entered  "  in  the 
action,  it  could  not,  when  the 
action  was  at  issue,  by  an  order 
denying  the  insolvency  of  the  cor- 
poration, without  a  trial  of  such 
action,  surrender  the  property 
upon  the  alleged  ground  of  the 
insolvency  of  the  corporation. 

Third.  That  while  the  court 
held  possession  of  the  property  by 
temporary  receivers,  it  had  no 
power  on  motion  to  ascertain  and 
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settle  conflicting  questions  of 
ownership  in  such  property.  This 
could  only  be  clone  after  a  judg- 
ment of  forfeiture  had  placed  the 
property  in  the  hands  of  the 
court  for  final  distribution,  and 
that  until  such  a  judgment  was  at 
tained  in  the  attorney-general's 
action,  the  only  remedy  of  the  peti- 
tioning company  was  by  action. 

Fourth.  That  an  action  being 
then  pending  in  the  United  States 
circuit  court  for  the  southern  dis- 
trict of  New  York,  brought  by 
John  C.  Watson,  a  stockholder  in 
the  Manhattan  Company,  in  behalf 
of  himself  and  other  stockholders 
against  the  landlord  companies, 
to  which  the  receivers  in  this 
action  were  parties,  for  the  pur- 
pose of  recovering  the  value  of  the 
$13,000,000  of  Manhattan  stock 
transferred  to  them  in  professed 
payment  of  the  leases,  the  court 
ought  not,  in  advance  of  the  trial 
of  that  action,  surrender  the  pro- 
perty upon  the  ground  that  a 
quarter's  rent  was  in  arrears  for 
•  the  space  of  ninety  clays,  as  a  trial 
of  such  action  might  show  that 
Manhattan  was  not  a  debtor  to, 
but  a  creditor  of  the  petitioning 
company.  The  grounds  of  and 
questions  involved  in  the  Watson 
suit  discussed  and  stated. 

Fifth.  That  as  the  motion  pre- 
sented difficult  questions  of  law 
and  contested  questions  of  fact, 
involving  immense  interests,  in 
the  exercise  of  a  sound  discretion 
the  court  should  refuse  to  consider 
and  decide  such  question  in  that 
summary  manner,  and  leave  the 
party  to  pursue  its  remedy  by 
action. 

Sixth.  Motion  denied,  without 
prejudice  to  the  right  of  the  peti- 
tioner to  bring  an  action  against 
the  receivers  to  recover  its  prop- 
erty, leave  to  do  which  is  granted. 
(Id.) 

MARINE  COURT  (NEW  YORK 
CITY). 

1.  Under  the  provisions  of  the  vari- 
ous acts  in  reference  to  the  marine 
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court  of  the  city  of  New  York 
(sees.  83-47,  chap.  300,  Laws  of 
1831;  chap.  629,  Laws  0/1872; 
chap.  479,  Laws  of  1874;  c/wtj9. 
130,  Laws  of  1876),  and  prior  to 
the  Code  of  Civil  Procedure  (sec. 
3169)  that  court  had  jurisdiction 
to  issue  an  attachment  for  a  debt 
not  exceeding  $2,000,  against  a 
non-resident  of  the  county  of  New 
York,  although  lie  had  a  place  of 
business  in  the  city,  where  he 
regularly  transacted  business  in 
person,  and  was  a  resident  of  the 
state.  (Fielding  agt.  Lucas,  87  N. 
Y.,  197.) 


MORTGAGE. 

1.  An  attorney  who  searches  title 
for  a  person  desiring  to  borrow 
money  on  bond    and  mortgage, 
in    the    absence    of    an    express 
agreement  is  not  entitled  to  main- 
tain an  action  against  such  bor- 
rower for  his  fees  and  charges  for 
such  services.     (Brown  agt.  Genet, 
ante,  236 ) 

2.  In  the  absence  of  such  express 
agreement  there  is  no  privity  of 
contract  existing.     (Id.) 


1.  In  an  action  to  foreclose  a  mort- 
gage, where  the  mortgagor  who 
owned  the  premises  has  died,  the 
plaintiff  is  entitled  in  case  of  defi- 
ciency upon  the  foreclosure  sale 
to  have  it  paid  out  of  the  mort- 
gagor's personal  estate,  and  to  have 
so  much  of  such  deficiency  as  is 
caused  by  the  omission  of  the  mort- 
gagor to  pay  taxes  so  paid,    as 
a  preferred  debt.     (MitcTieG  agt. 
Bowne  et  al,  ante,  1.) 

2.  In  an  action  to  foreclose  a  mort- 

§age  a  grantee,  subsequent  to  the 
ling  of  the  lis  pendens,  is  bound 
by  all  the  proceedings  in  the  action 
to  the  same  extent  as  if  he  were  a 


party,  and  his  equity  of  redemp- 
tion is  cut  off  by  the  decree.  ( Weyh 
agt.  Boylan,  ante,  72.) 

3.  Where  A.  commenced  an  action 
against  B.  to  foreclose  a  mortgage, 
and,  after  lis  pendem  filed,  B.  con- 
veyed   the   premises  to  C.,   and 
thereafter  B.  died  and  C.  was  made 
his  administrator.    The  action  was 
revived  against  C.  as  administrator 
of  B.,  deceased: 

Held,  that  the  action  was  prop- 
erly revived,  and  C.'s  equity  of 
redemption  cut  off  by  the  decree 
(Affirming  8.  C.,  62  How.,  397). 
(Id.) 

4.  Where  an  action  by  plaintiff  to 
foreclose  a  mortgage  for  $20,000 
upon  certain  premises,  of  which 
defendant  was  owner,  was  pend- 
ing in  April,  1878,  and  she  inter- 
posed   an    answer   setting    up  a 
counter-claim,  and  then  a  stipula- 
tion was  entered  into  that  the  an- 
swer should  be  withdrawn,   the 
suit  discontinued,   the  mortgage 
reduced  to  $16,000,  and  possession 
to  be  given  to  plaintiff,  who,  out 
of  the  rents,  should  pay  the  inter- 
est, taxes  and  necessary  repairs, 
and  credit  the  balance  on  the  prin- 
cipal ;  such  possession  to  continue 
until  the  principal  of  the  mortgage 
should  be  reduced  to  $15,000  and 
all  taxes  paid,  defendant  giving  a 
collateral  bond  for  the  $16,000  and 
acknowledging  that  the  mortgage 
was  valid  and  subsisting  to  the 
extent  of  $16,000.     In  this  suit, 
brought  in  1881,  to  foreclose  the 
mortgage : 

Held,  that  the  fair  meaning  of 
the  stipulation  was  not  that  the 
mortgagee  was  to  continue  to  hold 
the  premises  indefinitely,  if  within 
a  reasonable  time  it  was  found 
that  the  premises  would  not  pro- 
duce enough  after  paying  interest, 
taxes  and  necessary  repairs,  to  re- 
duce the  principal  to  $15,000;  and 
that  after  such  reasonable  time, 
and  three  years  would  be  a  rea- 
sonable time,  the  mortgage  may  be 
foreclosed.  ( Union  Dime  Savings 
Institution  agt.  Quinn,  ante,  211.) 
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MOTIONS  AND   ORDERS. 

1.  It  seems,  that  in  all  cases  where  a 
motion  is  addressed  to  the  favor 
of  the  court,  which  it  may,  in  its 
discretion,  grant  or  refuse,  it  may 
impose    terms   as  a  condition   of 
granting  a  motion,  and  if  the  mov- 
ing party  cannot  or  will  not  com- 
ply with  the  condition,  the  result 
is  simply  a  denial  of  the  applica- 
tion, and,  so  the  order  is  not  re- 
viewable  here.      (In  re  Waverly 
Water- Works  Co.,  85  N.  T.,  478.) 

2.  An  order  granting  an  open  com- 
mission  to   examine    orally    un- 
known   and    unnamed  witnesses 
involves  a  substantial  right,  and 
so  is  appealable  to  the  general 
term.     (Jemison  agt.  Citizens'  Sav- 
ings Bank,  85  N.  Y.,  546.) 

3.  A  refusal  of  the  general  term  to 
entertain  such  an  appeal  and  pass 
upon  its  merits,  on  the  ground 
that  it  does  not  involve  a  substan- 
tial right,  is  an  error  of  law  re- 
viewable  in  this  court.     (Id.) 

4.  Where  there  is  a  semblance  of  a 
cause  of  action  or  defense  set  up 
in  a  pleading,  its  sufficiency  can- 
not be  determined  on  motion  to 
strike    it    out    as    redundant    or 
irrelevant.     (Walter  agt.   Fowler, 
85  N.  Y.,  621.) 

5.  It  seems,  that  the  proper  way  to 
test  the  validity  of  the  pleading  is 
by    demurrer  or    by  motion  on 
trial.    (Id.) 

6.  An  order  of  reference  in  proceed- 
ings by  certioi'ari  under  the  act  of 
1880  (chap.  269,  Laws  of  1880),  to 
review  and    correct    an    alleged 
illegal,  erroneous  or  unequal  as- 
sessment, or  an  order  refusing  to 
set  aside  such  an  order  of  refer- 
ence   is    not    reviewable     here; 
neither  order  is  final,  nor  does  it 
affect  a  substantial  right,  within 
the  meaning  of  the  Code  of  Civil 
Procedure,   section  190.      (People 
e.v  rel.    U.   &  D.  R.  R.   Co.  agt. 
Smith,  85  N.  Y.,  628.) 


7.  It  seems,  that  the  provision  of  the 
rule  (rule  3)  requiring  an  order  on 
a  non-enumerated  motion  to  speci- 
fy "all  the  papers  used  or  read  on 
the  motion,"  is  not  satisfied  by  a 
statement  that    the  motion   was 
made  upon  all  the  papers  and  pro- 
ceedings in  the    action    (Rule  1 
Ct.  of  Appeals),     (llobart  agt.  Ho- 
bart,  85  N.  Y.,  637.) 

8.  An  appeal  to  this  court  from  an 
order  of  general  term  only  brings 
up  certified  copies  of  the  notice  of 
appeal,  the  order  appealed  from 
and  the  papers  on  which  the  court 
below  acted.     (Id.) 

9.  When  a  return  is  procured  of  pa- 
pers not  before  the  general  term, 
a  motion  to  correct  the  return  and 
to  require  the  appellant  to  make  a 
case  as  required  by  the  rules  is 
proper.     (Id.) 

10.  Where    the     court    grants    an 
order  within  its  discretion,  upon 
terms,  the  party  asking  for  it  can- 
not appeal  to  this  court;  he  need 
not  accept  the  conditions;  if  he 
declines  he  stands  as  if  the  favor 
was  denied,  and  the  power  of  re- 
view ends  with  the  general  term. 
(Brownell  agt.  Ruckman,  85  N.  Y., 
648.) 

11.  An  appeal  cannot  be  taken  to 
this  court  from  an  order  of  gen- 
eral term  affirming  an  interlocu 
tory  judgment.     An  appeal  from 
the  judgment  may  be  taken  to  the 
general  term  (Code  of  Civil  Pro- 
cedure, sec.  1349),  but  it  cannot  be 
reviewed  by  appeal  to  this  court 
until  after  final  judgment  (Code, 
sec.  190,  sub.  1,  sec.  1336).    ( Walker 
agt.  Spencer,  86  N.  Y.,  102.) 

12.  An  order  of  general  term  deny- 
ing a  motion  for  a  new  trial  on 
exceptions,  in  case  of  an  interlocu- 
tory judgment,  is  reviewable  hero 
(Code,  sec.  190,  subd.  2).    (Id.) 

13.  It  seems,  that  any  one  who  can 
properly  be  called  a  party  to  an 
order  in  an  action,  and  who  is 
aggrieved  thereby,   may  appeal. 
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although  not  a  party  to  the  action. 
(Hobart  agt.  llobart,  86  N.  Y.,  63(5.) 

14.  The  board  of  supervisors  of  Liv- 
ingston county  having  appointed 
a  committee  to  make  an  investi- 
gation as  to  who  were  the  railroad 
commissioners    appointed    under 
the  act  of  1868  (chap.  442,  Lavs  of 
1808),  a  subpoena  signed  by  F.  as 
"chairman    of    the  committee," 
was  issued,  requiring  the  defend- 
ants to  appear  before  said  com- 
mittee at  a  time  and  place  named, 
and  to  bring  their  commissions  or 
"letters    of    appointment,"    and 
such  other  documents  in  their  con- 
trol as  might  "  be  required  in  the 
investigation  of  the  said  subject." 
The  subpoena   was  not    obeyed; 
and  upon  a  petition  signed  and 
verified  by  F.,  an  attachment  was 
issued  by  a  justice  of  the  supreme 
court,  directing  the  sheriff  of  said 
county  to  arrest  the  defendants. 
Upon  a  hearing  on  return  to  the 
writ,  the  judge  ordered  the  writ  to 
be  "  vacated  and  quashed,"  which 
order  was  entered  and  served  on 
the  attorney  who  conducted  the 
proceedings,    and    subsequently, 
upon  his  application,  said  order 
was    vacated    and    a    new    one 
granted,  which  directed  that  the 
attachment  be  vacated  upon  con- 
dition that  no  action  for  false  im- 
prisonment   on    account    of    the 
imprisonment  should  be  brought. 
On  appeal  the  general  term  re- 
versed that  part  of  the  order  im- 
posing the  condition: 

Held,  no  error;  that  as  no  case 
of  contempt  was  made  out,  the  at- 
tachment was  absolutely  void,  and 
furnished  no  justification  to  the 
party  causing  it  to  be  executed, 
who  thereupon  became  liable  to 
the  defendants  for  false  imprison- 
ment; that  this  right  of  action 
could  not  be  interfered  with  by 
the  court,  and  there  was,  there- 
fore, no  authority  for  imposing 
such  condition.  (In  re  Bradiier, 
87  N.  Y.,  171.) 

15.  The  difference  in  this  respect 
between  a  void  warrant  and  one 


simply  irregular  pointed  out  and 
the  authorities  illustrating  it  col- 
lated. (Id.) 

16.  Also  held,  that  the  judge  had  no 
authority  to  rescind  or  recall  his 
first  order  and  change  the  terms  on 
which  it  stood;  that    when  the 
case  is  one  where  a  condition  is 
proper,  it  must  be  imposed,  if  at 
all,  when  the  process  is  vacated. 
(Id.) 

17.  In  an  action  upon  a  promissory 
note,   the   answer    admitted    the 
making  of  a  note  for  the  amount, 
and  payable  at  the  time  of  the 
note  set  forth  in  the  complaint, 
but  averred  that  said  note,  after 
its  delivery  to  plaintiff,  was  ma- 
terially altered  by  him,  without 
defendant's  knowledge  or  consent, 
by  changing  the  date  thereof  from 
A^pril    1,    187-2,  to   April   1,  1873. 
This  answer  was  struck  out,  on 
motion,  as  sham  and    frivolous: 

Held,  error;  that  the  alteration 
alleged  was  material;  also,  that 
it  was  not  the  province  of  the 
court  to  decide  the  question  of 
fact  raised  by  the  answer,  upon 
mere  inspection  of  the  note. 
(Rogers  agt.  Vosburyh,  87  JV.  Y.t 
228.) 

18.  Under  the  Code  of  Civil  Pro- 
cedure (sees.  531,  822),  the  court 
has  power  to  strike  out  the  com- 
plaint, in  an  action  as  a  penalty 
for  disobedience  of  an  order  re- 
quiring: plaintiff  to  serve  a  bill  of 
particulars.    (Gross  agt.  Clark,  87 
JV.  Y.,  272.) 

19.  The  question  of  the  jurisdiction 
of    the  court    over  the    subject- 
matter  of  an  action,  at  least  in  a 
case  not  free  from  doubt,  does 
not  properly  arise  on  a  motion  to 
set  aside  the  summons;  the  legal- 
ity and  regularity  of  the  service 
are  the  only  points  to  be  con- 
sidered.     (A.  &  P.  Tel.  Co.    agt. 
B.  &  0.  R.  R.  Co.,  87  N.  Y.,  355.) 

20.  C. ,  an  attorney,  on  the  employ- 
ment of  a  lunatic  over  whose  per- 
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son  and  estate  a  committee  had 
been  appointed,  and  by  permission 
of  the  court,  inade  an  application 
to  supersede  the  commission.which 
was  denied.  C.  then  applied  to 
the  court  for  his  charges  and  dis- 
bursements. A  portion  of  his 
claim  was  allowed,  and  an  order 
granted  directing  its  payment. 
The  committee  appealed  to  the 
general  term,  and  on  January  15, 
1875,  after  argument  but  before 
decision,  the  lunatic  died.  On 
January  twenty-second  the  order 
was  reversed  and  motion  denied. 
The  order  of  reversal  was  duly 
entered  and  served  on  C.  February 
twenty-fifth,  and  on  May  first  he 
appealed  to  this  court.  In  June, 
1879,  the  general  term,  by  order, 
substituted  "January  fifth"  for 
"January  twenty-second,"  as  the 
date  of  the  order  of  reversal : 

Held,  that  the  general  term  had 
the  power  to  so  amend  the  order 
as  to  make  it  bear  date  as  of  a  day 
prior  to  the  death  of  the  lunatic; 
also  that  it  was  unnecessary,  be- 
cause of  the  amendment,  to  re-en- 
ter or  reserve  the  order.  (In  re 
Beckwith,  87  N.  T.,  503.) 

21.  C.  caused  the  order,  with  its 
substituted  date,  to  be  re-entered 
on  September  21,  1881,  and  on 
September  twenty-sixth  appealed 
therefrom.  A  motion  was  there- 
after made  by  C.  for  an  order 
substituting  the  administrators  of 
the  lunatic  in  the  proceedings  in 
place  of  the  committee  who  had 
also  died : 

Held  (1),  that  to  make  applica- 
ble the  provision  of  the  Code  of 
Civil  Procedure  in  regard  to  ap- 
peals from  orders  where  a  party 
"  has  died  since  the  making  of  an 
order"  (see.  1297),  where  it  was 
necessary  for  the  moving  party  to 
treat  the  order  appealed  from  as 
made  before  the  death  of  the  luna- 
tic, who  alone  could  be  regarded 
as  "the  adverse  party;"  that  the 
service  of  the  order  under  the 
original  date  was  effectual  to  limit 
the  time  of  appeal,  and  the  time 
expired  in  sixty  days  thereafter ;  (2) 


that  the  order  itself  was  not  ap- 
pealable, as  it  was  in  the  discre- 
tion of  the  court  below;  (3)  upon 
the  death  of  the  lunatic,  the  power 
and  functions  of  the  committee 
ceased, and  the  proceedings  abated; 
any  legal  claims  against  the  estate 
could  thereafter  only  be  enforced 
in  the  manner  prescribed  by  law. 
(Id.) 

22.  Where  it  does  not  appear  in  an 
order  of  general  term  reversing  a 
judgment  entered  upon  the  report 
of  a  referee,  that  the  reversal  was 
upon  questions  of  fact,  the  only 
inquiry  on  appeal  from  the  order 
to  this  court  is  whether  it  rests 
upon  any  error  of  law  (see.  1 338). 
(Davis  agt.  Leopold,  87  N.  Y.,  620.) 


MUNICIPAL  CORPORATIONS. 

1.  Boards  of  health  appointed  by  a 
municipal   corporation,   pursuant 
to  the  provisions  of  Laws  of  1850, 
chapter  324,  are  not  to  be  deemed 
servants  or  agents  of  the  corpora- 
tion in  such  a  sense  as  to  render 
it  responsible  for  damages  occa- 
sioned to  third  persons  by  reason 
of  their  unlawful  acts.     (Batnber 
agt.  City  of  Rochester,  ante,  108.) 

2.  Under  the  charter  of  the  city  of 
Rochester,  providing  for  the  ap- 
pointment of   a  board  of  health 
in  pursuance  of  the  provisions  of 
chapter  324  of  Laws  of  1850,  the 
board  appointed  thereunder  are 
not  officers  of  the  city  nor  are 
they  in  any  sense  its  officers  or 
agents.    (Id.) 

3.  Although  the  board  of  health  of 
the  city  of  Rochester  is  elected  by 
the  common    council    and    hold 
their  positions  during  their  pleas- 
ure, and  the  common  council  can 
hold    them    responsible    for    the 
manner  in  which  they  discharge 
their  trust,  by  removing  them  in 
case  of  failure    to    discharge  it 
properly,  yet  the  council  has  no 
power  to  control  them  in  the  dis- 
charge of  their  duties;  for  a  por- 
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tion  of  those  duties  at  least  are 
prescribed  by  the  general  statute 
of  the  state"  The  duties  devolv- 
ing upon  the  board  of  health  do 
not  relate  to  the  exercise  of  cor- 
porate powers,  neither  are  their 
duties  for  the  benefit  of  the  cor 
poration  in  its  local  or  special  in- 
terest. Their  duties  relate  to  the 
preservation  of  the  health  of  the 
public;  the  individuals  residing 
in  the  city  may  be  benefited  by 
the  faithful  discharge  of  the  du- 
ties of  such  officers;  so  may  the 
public  at  large.  The  duties  of 
such  officers  are,  therefore,  public 
in  their  nature,  and  they  should 
be  regarded  as  the  servants  and 
agents  of  the  public  instead  of  the 
corporation.  (Id.) 

4.  Accordingly,  fold,  that  the  city 
of  Rochester  is  not  liable  or  re- 
sponsible for  the  acts  of  its  board 
of  health.  (Id.) 


NEGLIGENCE 

1.  The  defendant  was  the  owner  of 
a  building  and  leased  it  with  the 
machinery  it   contained    to    one 
Little.     The  latter  employed  the 
plaintiff,   who    came  in    contact 
with  the  machinery  and  was  in- 
jured: 

HM,  that  the  tenant  took  the 
premises  as  they  were,  and  that 
the  plaintiff  going  into  his  service 
at  that  place,  took  the  risks  of  the 
situation.  If  any  railings  or  other 
safeguards  were*  required,  it  was 
the  duty  of  the  tenant  who  used 
the  machinery  to  construct  them. 

HeUL,  further,  that  the  tenant 
and  not  the  landlord,  was  responsi- 
ble for  the  injury.  The  respective 
duties  owing  by*  landlord  and  ten- 
ant to  third  persons  considered. 
(J3po»  agt  Wibon,  ante,  172.) 

2.  In  an  action  to  recover  damages 
for  the  death  of  plaintiff's  intes- 
tate, caused  by  the  negligence  of 
the  defendant,*!!  appeared  that  the 
deceased  was  the   only  child  of 
the  plaintiff,  a  man  in  moderate 


circumstances,  and  was  a  healthy 
and  bright  child,  a  girl  of  six 
years  of  age,  and  left  her  surviv- 
ing a  father  and  mother,  the  lat- 
ter of  whom  was  also  severely  in- 
jured and  crippled  by  the  same 
accident.  The  jury  gave  a  verdict 
for  $5,000: 

Held,  that  it  should  not  be  set 
aside  as  excessive.  (HooghJrirk 
agt  President,  Ac.,  of  1J* Delaware 
and  Hvdton  Canal  Co.,  ante,  3S6.) 

3.  When  the  condition  of  life  of  the 
parties  is  shown,  and  there  is  a 
reasonable  prospect  of  a  long  and 
useful  life  to  the  party  killed,  the 
jury  are  to  estimate  "the  present 
and*  prospective  damages  caused 
by  the  death  to  the  next  of  kin, 
to  be  measured  according  to  their 
best  judgment  by  the  actual  "pe- 
cuniary injuries  to  such  "  next  of 
kin   The  discharge  of  such  a  duty, 
expressly  confided  to   a  jury  by 
statute, '  necessarily,    in    a   case 
which  presents  reasonable  grounds 
of    conjecture,    involves  a  wide 
discretion,  and  unless  the  evidence 
shows  a  plain  error,  the  verdict 
cannot  be  disturbed: 

Held,  further,  that,  as  the  "cal- 
culations of  the  damages,  based 
solely  upon  the  circumstances  and 
conditions  of  the  parties,  are  for 
the  jury,  it  is  impossible,  as  no 
fact  is  proven  which  shows  the 
verdict  to  be  nefenarily  excessive, 
to  disturb  the  findings  of  the  jury 
in  this  case.  (Id.) 

4.  The  following  principles  held  to 
be  established  by  the  cases  cited 
in  the  opinion : 

First.  The  plaintiff  in  an  action 
of  this  character  need  not  show 
any  direct  pecuniary  loss. 

Second,  When  the  circumstances 
and  conditions  in  life  of  the  next 
of  kin,  and  the  age,  sex  and  men- 
tal characteristics  of  the  deceased 
are  shown,  it  is  for  the  jury  to 
estimate  "  the  pecuniary  injuries," 
present  and  prospective,  to  the 
next  of  kin. 

Third.  The  court  cannot  say. 
"at  matter  of  lav,"  in  the  case  of 
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the  death  of  an  infant,  and  no  ac- 
tual loss  in  dollars  and  cents 
shown, "  that  there  is  no  pecuniary 
damage  in  such  a  case,  or  that  the 
expense  of  maintaining  the  child 
would  necessarily  exceed  any  pe- 
cuniary advantage  which  the 
parents  could  have  derived  from 
its  service  had  it  lived; "  and  that 
the  "  calculation*  "  of  the  probable 
injuries  "are  for  the  jury,"  be- 
cause evidence  on  such  a  subject 
beyond  what  has  been  above 
stated  to  be  proper  would  neces- 
sarily be  speculative  and  hypo- 
thetical ; "  and 

Fourth.  When  juries  have  only, 
by  such  lights  as  the  circumstances 
and  condition  in  life  of  the  next 
of  kin,  and  the  physical  and  men- 
tal characteristics  of  the  deceased 
afford,  calculated  and  ascertained 
"  the  pecuniary  injuries "  to  be 
hundred*  of  dollar*,  the  courts  can- 
not interfere.  (Id.) 


NEW  TRIAL. 

1.  A  defendant  who  has  been  evict- 
ed from  the  possession  of  real 
estate  by  virtue  of  a  judgment  in 
favor  of  the  plaintiff  in  an  action 
of  ejectment,  provided  a  new  trial 
is  granted  in  such  action  upon  an 
appeal,  and  he  succeeds  upon  such 
new  trial,  cannot  enter  a  formal 
judgment  of  restitution  upon  such 
verdict  without  an  order  of  the 
court  allowing  it  (Martin  agt. 
Sector,  ante,  oC2.) 


NEW  YORK  (CITY  OF). 

1.  Clerks  of   the  different  depart- 
ments   may  be  removed  by  the 
heads  of  the  same,  for  the  reason 
that  by  the  diminution  of  business 
their  services  are  no  longer  needed. 
Such  ground  of  removal  field  to  be 
sufficient     (Langdon  agt.  Mayor, 
Aldermen  and  Commonalty  of  New 
York,  ante,  134.) 

2.  Although  the  board  of  apportion- 
ment has  adjusted  the  salary,  and 


the  amount  for  prospective  serv- 
ices has  been  apportioned,  such 
acts  cannot  deprive  the  head  of 
the  department  of  the  power,  or 
relieve  him  from  the  duty  of  mak- 
ing the  removal,  if  there  is  nothing 
for  such  clerk  to  do.  (Id.) 

See  CENTRAL  PAKK. 

Matter  of  Wright  et  al,  ante,  345. 


NOTICE. 

1.  To  establish  an  adverse  possession 
by  one  tenant  in  common,  such 
as  will  effect  the  ouster  of  his  co- 
tenant,  notice  in  fact  to  the  latter 
of  the  adverse  claim  is  required, 
or  unequivocal  acts  open  and  pub- 
lic, making  the  possession  so  visi- 
ble, hostile,  exclusive  and  notori- 
ous, that  notice  may  fairly  be  pre- 
sumed.    (Culver  agt  Rhode*,  87 
N.  T.,  348.) 

2.  Under  the  provision  of  the  Code 
of  Procedure  (tec.  348)  requiring 
ten  days'  notice  to  the  "adverse 
party  of  the  entry  of  the  order  or 
judgment  affirming  the  judgment 
appealed  from,"  before  bringing 
suit  upon  an  undertaking  given  to 
stay  proceedings  on  appeal  to  the 
general  term,  the  fact  that  after 
entry  of  judgment  and  service  of 
notice  thereof,  the  sum  of  costs 
was  reduced  upon  relaxation,  did 
not  require  the  service  of  a  new 
notice  before  bringing  suit.  (Fate* 
agt.  Burch,  87  N.  T.,  409.) 

3.  It  teemt,  that  undersaid  provision 
a  notice  of  the  entry  of  the  order 
or  judgment  of   affirmance,  with- 
out stating  the  amount  of  costs 
awarded, would  be  sufficient   (Id.) 


NUISANCE 

See  HIGHWAY. 

The  People  agt.  Livingtton,  ante, 
242. 
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PARTIES. 

1.  The  Stuyvesant  Bank,  in  1870, 
began  a  suit  against  defendant, 
and,  after  a  reference  ordered,  a 
receiver  was    appointed    in  pro- 
ceedings for  a  dissolution  of  the 
bank.      Subsequently,    in    bank- 
ruptcy proceedings,   the    present 
plaintiff,  in  1872,  was  appointed 
the  bank's  assignee.    The  original 
suit,  after  long  interruption,  was 
prosecuted     before    the     referee, 
against      defendant's     objection, 
without    formal    substitution    of 
either  receiver  or  assignee  as  plain- 
tiff,   though  the    attorneys    who 
commenced  it  were  authorized  to 
continue    it  on  behalf    of    both. 
After  judgment  for  plaintiff,  in 
1879,   this  application  was  made 
by  supplemental  complaint  to  sub- 
stitute the   assignee   as  plaintiff: 

Held,  That  the  assignee  having 
lawfully  succeeded  to  the  rights 
and  interests  of  the  bank,  had  a 
right  to  prosecute  the  action  in 
its  name  without  a  formal  order 
to  that  effect,  and  that  his  sub- 
sequent application  for  substitu- 
tion was  properly  made.  (Plait 
agt.  Murray  et  al ,  ante,  149.) 

2.  In  an  action  brought,  to  restore 
notes  alleged  to  have  been  can- 
celed, in  pursuance  of  a  wrongful 
scheme  to  which  defendant  was 
not  a  party  but  of  which  he  was 
cognizant,     the    parties    to    that 
scheme     are     necessary    parties. 
(Alexander  agt.  Katte,  ante,  262.) 

8.  The  absence  of  such  parties  may 
be- taken  advantage  of  by  demur- 
rer. (Id.) 

4.  Where,  upon  trial  before  a  referee 
it  appeared  that  there  could  not  be 
a  complete  determination  of  the 
matters  in  controversy  without  the 
presence  of  one  not  a  party  to  the 
action,  and  the  referee  thereupon 
granted  leave  to  plaintiffs  to  make 
application  to  the  court  to  bring  in 
such  necessary  party,  and  directed 
the  cause  to  stand  over  for  that 
purpose: 


Held,  that  the  referee  had  power 
to  make  the  order;  and,  on  refusal 
of  the  plaintiffs  to  make  the  ap- 
plication, that  a  dismissal  of  the 
complaint  "without  prejudice" 
was  within  the  power  of  the 
referee  and  was  justified.  (Peyser 
agt.  Wendt,  87  N.  T.,  322.) 

See  CREDITOR'S  ACTION. 

Herring  agt.  New  York,  Lake 
Erie  and  Western  R,  R.  Co., 
ante,  497.) 


PARTNERSHIPS. 

1.  The  evident  object  of  the  statute 
(Laws  1833,  chap.  281)  which  pro- 
vides that  "no  person  shall  here- 
after transact  business  in  the  name 
of  a  partner  not  interested  in  his 
firm,"  so  as  to  protect  the  public 
from  the  fraudulent  use  of  firm 
names,  and  not  to  invalidate  con- 
tracts otherwise  legal,  except  in 
cases  where  the  policy  of  the  stat- 
ute has  been  violated.    (Lane  et  al. 
agt.  Arnold  et  al. ,  ante,  40. ) 

2.  M.  L    and  H.  were  copartners 
under  the  name  and  style  of  M. 
L.  &  Co.     M.  died,  leaving  a  will, 
whereby  he  appointed  C.  and  E. 
his  executors  and  legal  representa- 
tives, empowering  them  to  repre- 
sent, manage  and  carry  on  in  his 
name,  for  the  benefit  of  his  estate, 
his  interests  in  said  business  of  M. 
L.  &  Co.     Pursuant  to  this  power 
the  surviving  partners  of  said  firm, 
in  conjunction  with  said  C.  and 
E ,  continued  the  firm's  business 
under  the  old  firm  name  of  M.  L. 
&  Co.,  and  under  such  firm  name 
sold  goods  and  made  contracts : 

Held,  that  the  case  does  not  fall 
within  the  mischief  which  the  stat- 
ute was  designed  to  suppress;  nor 
is  the  transaction  one  which  the 
law-makers,  by  this  highly  penal 
statute,  intended  to  punish  and 
invalidate.  (Id.) 

See  DISCOVERT. 

Martine  agt.  Albro,  ante,  215. 
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PLACE  OF  TRIAL. 

1.  Though  a  domestic  corporation, 
•when  sued  by  a  non-resident,  had 
the  right  to  have  the  place  of  trial 
in  the  county  which  it  had  desig- 
nated by  its  certificate  of  incorpo- 
ration as  that  in  which  its  principal 
office  of  business  was  to  be  located, 
yet  such  right  is  in  no  sense  ju- 
risdictional,  and  hence  may  be 
Avaived.  By  section  986  of  the 
Code  of  Civil  Procedure,  the  no- 
tice of  motion  to  compel  the 
change  of  the  place  of  trial  to  the 
county  of  defendant's  residence 
must  be  made  within  ten  days 
after  the  five  days  within  which  a 
demand  for  such  change  must  be 
made  upon  plaintiff.  If  this  is  not 
done,  the  right  to  the  change  is 
waived.  (Ducfie  et  al.  agt.  Buffalo 
Grape  Sugar  Company,  ante,  516.) 


PLEADING. 

1.  A  general  demurrer  to  a  com- 
plaint that  the  pleading  does  not 
state  facts  sufficient  to  constitute 
a  cause  of  action  will  be  over- 
ruled, if  one  of  two  or  more 
causes  of  action  alleged  is  suffi- 
ciently stated.  (Seaver  agt.  Uodg- 
/«'«.,  ante, 


2.  Whether  the  defense  of  non-pay- 
ment of  ten  per  cent  on  subscrip- 
tion to  the  stock  of  a  railway  cor- 
poration is   valid  to    defendant, 
sued  by  a  receiver  who  represents 
the  creditors  of    a    corporation, 
quaere.     (Id.) 

3.  Under  the  Code  a  plea  in  abate- 
ment setting  forth  a  non-joinder 
of  parties  defendant,  and  giving 
the  names  of  such  parties,  need 
not  state  that  they  are  living  and 
within    the    jurisdiction  of    the 
court.      (Passer  agt.  Matthiesson, 
ante,  157.) 

4.  In  an  action  to  foreclose  a  mort- 
gage wherein  defendant  E.  was 
sought  to  be  charged  for  any  defi- 
ciency upon  a  subsequent  guaran- 

VOL.  LXIII        75 


ty  of  payment  of  balance  due  on 
demand  of  the  principal,  it  was 
averred  in  the  complaint  that  a 
demand  was  made;  the  answer 
contained  a  general  denial  of  the 
allegations  of  the  complaint,  save 
the  execution  of  the  mortgage  and 
the  subsequent  agreement.  There 
was  no  proof  of  demand  on  the 
trial,  and  it  did  not  appear  that 
the  question  was  there  raised  or 
suggested;  there  was  no  finding 
that  demand  was  made,  and  no 
request  to  find,  and  it  did  not  ap- 
pear that  the  point  was  taken  at 
general  term : 

Held,  that  the  denial  in  the  an- 
swer was  not  one  that  would  posi- 
tively indicate  a  purpose  to  make 
the  question  of  demand  one  of  the 
contested  issues  on  trial,  although 
sufficient  to  authorize  the  question 
to  be  there  raised;  and  that  the 
question  could  not  be  raised  here. 
(Penn.  Coal  Co.  agt.  Blake,  85  N. 
Y.,  227.) 

5.  Where  an  answer  admits  all  the 
allegations  in  the  complaint  nec- 
essary to  be  established  to  make 
out  the  cause  of  action,  and  sets 
up  an  affirmative  defense,  defend- 
ant has    the    affirmative  of   the 
issue,  and  the  right  to  open  and 
close  the  case.     The  fact  that  the 
complaint  alleges  facts  not  essen- 
tial for  plaintiff  to  aver  or  prove, 
and  that  the  same  are  denied  by 
the  answer,  does  not  deprive  de- 
fendant of  such  right.     (Murmy 
agt.  N.  Y.  L.  Ins.  Co.,  85  N.  Y., 
236.) 

6.  Two  policies  of  life  insurance  is- 
sued by  defendant  contained  each 
a  condition   that  if   the  insured 
should  die  in  consequence  of  "the 
violation  of  the  laws  of  any  na- 
tion, state  or  province,"  the  policy 
should  be  void.    The  complaint, 
in  an  action  upon  the  policies,  al- 
leged   that    the    death  was    not 
caused  by  the  breaking  of  any  of 
the    conditions.      Copies  of    the 
policies  were  annexed.     The  an- 
swer denied  this  allegation,  and 
alleged  that  the  insurer  died  in 
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consequence  of  a  violation  by  him 
of  the  laws  of  this  state.  It  ad- 
mitted that  defendant  issued  the 
two  policies,  copies  of  which  were 
annexed  to  the  complaint,  and 
begged  leave  to  refer  to  the  orig- 
inals when  they  should  be  pro- 
duced ;  it  admitted  the  other  alle- 
gations of  the  complaint : 

Held,  that  the  answer  admitted 
;all  the  material  facts  required  to 
be  established  by  plaintiff  to  main- 
tain the  action;  that  defendant 
had  the  affirmative  of  the  issue 
and  the  right  to  open  and  close  the 
case,  and  a  denial  of  this  right 
was  error;  that  the  allegation  in 
the  complaint  that  no  condition 
was  broken  was  not  essential  to 
the  cause  of  action ;  plaintiff  was 
not  required  to  prove  it,  and  the 
insertion  and  denial  thereof  did 
not  deprive  defendant  of  his  right 
to  the  affirmative ;  also  that  the 
request  in  the  answer  to  refer  to 
the  original  policies  was  not  a  de- 
nial and  did  not  require  proof  of 
them.  (Id.) 

.7.  Where,  after  the  commencement 
of  an  action,  a  third  party  be- 
comes interested  in  the  litigation 
by  assuming  the  liabilities  of  the 
defendant  in  respect  to  the  claim 
plaintiff  is  seeking  to  enforce,  it 
is  proper  to  allow  a  supplemental 
complaint  bringing  in  such  third 
party  as  a  co-defendant.  (Prouty 
agt.  L.  S.  &  M.  8.  R.  R.  Co.,  85  N. 
Y.,  272.) 

&  Where,  therefore,  after  the  com- 
mencement of  an  actien  against  a 
railroad  company  upon  a  contract, 
it  appeared  that 'it  and  other  com- 
panies were  merged  in  a  new  com- 
pany, the  latter  having  assumed 
all  of  the  contracts,  liabilities  and 
obligations  of  the  original  com- 
panies : 

Held,  that  an  order  allowing  de- 
fendant to  file  a  supplemental 
complaint  bringing  in  the  new 
company  as  defendant  was  prop- 
erly granted.  (Id.) 

t).  It  is  not  essential  that  a  plaintiff 


shall  set  up  in  his  complaint,  or 
by  way  of  reply,  facts  in  rebuttal 
or  avoidance  of  an  affirmative  de- 
fense, not  a  counter-claim,  set  up 
in  the  answer.  All  that  is  requi- 
site is  that  the  complaint  states 
facts  sufficient  to  make  out  a  cause 
of  action ;  and  if  the  answer  sets 
up  facts  which  if  true  would  de- 
stroy that  cause  of  action,  plain- 
tiff may  meet  them  by  proof  in 
rebuttal  or  avoidance.  (Met.  L. 
Ins.  Co.  agt.  Meeker,  85  N.  Y., 
614.) 

10.  Where  there  is  a  semblance  of  a 
cause  of  action  or  defense  set  up 
in  a  pleading,  its  sufficiency  can- 
not be  determined  on  motion  to 
strike    it    out    as    redundant    or 
irrelevant.     (Walter  agt.    Fowler, 
83  N.  Y.,  621.) 

11.  It  seems,  that  the  proper  way  to 
test  the  validity  of  the  pleading  is 
by  demurrer,  or  by  motion    on 
trial.     (Id.) 

12.  On  demurrer,  all  reasonable  in- 
tendments  will  be  indulged  in  in 
support  of  the  pleading  demurred 
to.    (Lorittard  agt.  Clyde,  86   N. 
Y.,  384,) 

13.  The  remedy  for  indefiniteness 
and  uncertainty  in  a  pleading  is 
by  motion,  not  by  demurrer.    (Id. ) 

14.  To  avail  himself  of  the  excep- 
tion in  the  bankrupt  act  when  a 
debt  was  "created  by  the  fraud  of 
the  bankrupt "  the  creditor  is  not 
bound  to  base  his  action  upon  or 
to  set  up  the  fraud  in  his  com- 
plaint.   He  may  sue  upon  the  debt 
or  upon  notes  given  therefor,  and 
if  the  composition  and  discharge 
is  set  upon  as  a  defense,  he  may 
meet  it  by  proof    of  the  fraud; 
and  this  without  serving  a  reply, 
unless  a  reply  has  been  directed 
by  the  court,  as  provided  by  the 
Code  of  Civil  Procedure  (Se-c.  516.) 
(Argatt  agt.  Jacobs,  87  N.  Y.,  110.) 

15.  When  the  gravamen  of  an  ac- 
tion as  set  forth  in  the  complaint 
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is  fraud,  and  the  action  is  tried 
upon  that  theory  without  objec- 
tion or  exception,  and  the  judg- 
ment is  adverse  to  the  plaintiff, 
the  question  as  to  whether  the 
complaint  stated  facts  sufficient 
to  constitute  a  cause  of  action  on 
contract,  and  whether  there  was 
•  evidence  sufficient  on  the  trial  to 
sustain  such  a  cause  of  action 
canaot  be  considered  on  appeal 
to  this  court.  (Salisbury  agt. 
Howe,  87  N.  Y.,  128.) 

16.  Plaintiffs'  complaint  alleged  in 
substance  that  defendant  was  em- 
ployed as  their  agent,  for  a  com- 
mission agreed  upon,  to  purchase 
for  them  what  were  known  as 
"city  horns;"  that  he  acted  in 
that  capacity  for  a  series  of  years, 
receiving  moneys  from  plaintiffs 
and  rendering  accounts  at  stated 
intervals  which  he  represented  to 
be  correct,  and  which  were  settled 
in  reliance  upon  such  statements; 
that  such  accounts  were,  in  fact, 
false  and  fictitious,  and  by  means 
thereof  defendant,  "intending  to 
cheat  and  defraud  plaintiffs, 
obtained  fro^i  tuem  and  fraudu- 
lently converted  to  his  own  use 
upwards  of  $11,000."  The  relief 
prayed  for  was  that  defendant 
render  an  account  and  pay  over 
the  amount  found  due : 

Held,  that  the  action  was  one 
"  to  procure  a  judgment  other 
than  for  a  sum  of  money"  with- 
in the  meaning  of  the  provi- 
sion of  the  Code  of  Civil  Pr«- 
cedure  (sec.  382,  sub.  5),  limit- 
ing the  time  for  the  coinmence- 
'ment  of  "an  action  to  procure  a 
judgment  other  than  for  a  sum  of 
money  on  the  ground  of  fraud, " 
but  that  it  was  not  "  to  procure  a 
judgment  *  *  *  on  the  ground 
of  fraud ; "  that  the  gravamen  of 
the  action  was  a  breach  of  con- 
tract, i.  e.,  a  failure  of  the  agent 
to  properly  perform  his  duty  of 
accounting  justly  and  honestly  to 
his  principal ;  that  the  fraud  was 
not  material  to  the  cause  of  action, 
but  only  as  a  necessary  fact  to 
open  the  closed  accounts  and  to 


prevent  them  from  being  a  con- 
clusive defense;  and  that,  there- 
fore, the  case  did  not  come  with- 
in the  clause  of  said  provision  de- 
claring that  in  the  cases  specified 
the  cause  of  action  should  not  be 
"  deemed  to  have  accrued  until 
the  discovery  *  *  *  of  the 
facts  constituting  the  fraud, "but 
that  the  statute  began  to  run 
from  the  time  of  the  incurring 
of  the  obligation;  t.  e.,  from  the 
time  of  the  misappropriation  by 
defendant  of  the  money  of  his 
principals,  or  the  obtaining  from 
them  of  money  to  which  he  was 
not  entitled.  (Carr  agt.  Thomp- 
son, 87  N.  Y.,  100.) 

17.  In  an  action  for  libel,  the  libel- 
ous  matter  was  alleged  in  the  com- 
plaint   to  have    been    contained 
principally  in  a  letter  written  and 
published   with    the  advice  and 
assistance  of  defendant.    The  par- 
ticular portions  of  the  letter  com- 
plained of  were  set  forth  specific- 
ally.    Defendant,  in  his  answer, 
admitted  the  publication ;  that  it 
was  with  his  advice  and  assistance 
and  that  it  contained  the  words  set 
forth  in  the  complaint,  but  alleged 
that  they  were  not  true  and  correct 
extracts,  but  were  garbled  and  in- 
complete; also  that  the  letter,  as 
to  the  matters  stated  in  the  com- 
plaint, was  true.     A  copy  of  the 
letter,  which  was  very  voluminous 
and  contained  much  irrelvant  mat- 
ter, was  annexed  to  and  made  part 
of  the  answer.    The  letter  was 
on  plaintiff's  motion,  stricken  out: 

Held,  no  error ;  that,  under  the  an- 
swer, the  defendant  could,  on  the 
trial,  show  the  context,  or  at  least 
so  much  thereof  as  might  tend  to 
explain  the  sense  in  which  the 
alleged  libelous  words  were  used ; 
but  this  was  a  rule  of  evidence, 
not  of  pleading,  and  it  was  not 
necessary  for  that  purpose  that 
the  letter  should  be  made  part  of 
the  answer.  (Kelly  agt.  Water- 
bury,  87  N.  Y.,  179.) 

18.  The  answer  set  up  a  justifica- 
tion  which  was   prefaced  by  a 
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statement  to  the  effect  that  the 
defendant,  in  order  to  show  that 
the  several  statements  contained 
in  the  alleged  libels  are  true, 
"states  and  alleges  as  follows:" 
This  introductory  statement  was 
also  stricken  out  on  motion : 

Held,  no  error;  that  it  was  not 
necessary  to  characterize  the  de- 
fense, as  whether  it  contained  a 
justification  was  to  be  determined 
by  its  averments,  and  it  could  not 
be  aided,  enlarged  or  improved  by 
such  a  clause  characterizing  it  or 
expressing  its  purpose.  (Id.) 

19.  Plaintiff's  complaint  alleged,  in 
substance,  that  he  and  defendant 
"W.  were  copartners  and  the  firm 
was  insolvent ;  that  the  other  de- 
fendants, acting  in  collusion  with 
W.  and  for  the  purpose  of  har- 
assing plaintiff  and  obtaining  an 
undue  advantage  over  other  cred- 
itors, had  commenced  actions 
against  the  firm  in  the  marine 
court  of  the  city  of  New  York, 
and  had  procured  attachments 
therein  on  the  ground  that  the 
members  of  said  firm  were  non- 
residents of  the  county  of  New 
Yoik;  that  the  action  of  defend- 
ant L.  was  upon  contract,  the 
amount  claimed  being  $1,783.89; 
that  the  attachment  had  been 
levied  upon  firm  property;  that 
the  partners  resided,  at  the  time 
the  attachments  .were  issued,  in 
the  county  of  Kings,  and  had 
their  office  and  Dlace  of  business 
in  the  city  of  New  York;  there- 
fore the  said  court  had  no  juris- 
diction to  issue  the  attachments, 
and  the  same  were  void.  The 
relief  asked  was  a  dissolution  of 
the  firm,  an  accounting,  &c.,  and 
that  defendants,  the  attaching 
creditors,  be  restrained  from 
prosecuting  their  actions  in  the 
marine  court.  Defendant  L.  de- 
murred : 

Held,  that  the  demurrer  was 
properly  sustained,  that  no  cause 
of  action,  as  against  him,  was  set 
forth  in  the  complaint.  (Fielding 
agt.  Lucas,  87  N.  T.,  197.) 


20.  In  an  action  upon  a  promissory 
note,   the    answer    admitted    the 
making  of  a  note  for  the  amount, 
and  payable  at  the  time  of  the 
note  set  forth  in  the  complaint, 
but  averred  that  said  note,  after 
its  delivery  to  plaintiff,  was  ma- 
terially altered  by  him  without 
defendant's  knowledge  or  consent, 
by  changing  the  date  thereof  from 
April   1,    1872,  to  April   1,  1873. 
This  answer  was  struck  out,  en 
motion,  as  sham  and  frivolous: 

Held,  error;  that  the  alteration 
alleged  was  material ;  also,  that  it 
was  not  the  province  of  the  court 
to  decide  the  question  of  fact 
raised  by  the  answer,  upon  mere 
inspection  of  the  note.  (Rogers 
agt.  Vosburgh,  87  N.  T.,  228.) 

21.  An  innuendo  in  a  complaint  in 
an  action  for  libel  does  not  en- 
large the  matter  set  forth  in  the 
alleged  libelous  words,  but  only 
explains    their    application;    and 
when  not  justified  by  the  state- 
ments to  which  it  refers,  so  that 
rejecting  it  the  words    are  not 
libelous,  a  demurrer  to  the  com- 
plaint will  lie     (Fleischman  agt. 
Bennett,  87  JV.  JT.,  2bl.) 

22.  The  provisions  of  the  Code  of 
Civil  Procedure  (sec.  535)  dispens- 
ing with  the  necessity,  in  an  ac- 
tion for  libel,  of  stating  intrinsic 
facts  showing  the  application  of 
the    defamatory    matter    to    the 
plaintiff,  and  making  a  general 
averment  that  it  was  published  of 
and   concerning    him    sufficient, 
does  not  aid  the  plaintiff  where 
the  general  averment  is  contra- 
dicted and  rendered  nugatory  by 
other    allegations;  as    where  the 
complaint  denies  plaintiff's  con- 
nection with  the  facts  stated  in 
the  alleged  libelous  matter,  and 
he  is  not  therein  charged  in  any 
manner,  either  directly  or  indi- 
rectly, with  being  so  connected. 
(Id.) 

23.  In  an  action  for  libel,  one  count 
of    the    complaint,  after  stating 
that  plaintiff  was  and  had  been 
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in  business  at  a  place  named,  al- 
leged that  defendant  published  of 
and  concerning  him  the  libel 
thereinafter  set  forth ;  that  he  was 
not  in  any  manner  a  copartner, 
owner  or  agent  in  any  business 
such  as  is  described  in  the  alleged 
libelous  article,  a  copy  of  which 
was  then  given.  This  article  had 
reference  solely  to  a  business 
which  it  was  stated  therein  was 
carried  on  by  the  firm  of  G.  F.  & 
Co.,  and  was  directed  against  that 
firm  and  its  business.  Innuendoes 
were  inserted  in  the  complaint, 
alleging  that  the  article  had  re- 
ference to  and  meant  defendant: 
Held,  that  a  demurrer  to  said 
count  was  properly  sustained; 
that  it  could  not  be  claimed  that 
any  other  persons  besides  the 
members  of  the  firm  wexe  re- 
ferred to  or  intended  to  be  in- 
cluded in  the  libelous  charges, 
and  as  the  article  neither  de- 
scribed nor  referred  to  the  plain- 
tiff or  his  business,  but  named  a 
different  business,  a  firm,  of  which 
plaintiff  alleged  he  was  not  and 
never  had  been  a  member,  he 
could  not  be  in  any  way  con- 
nected with  the  libel  complained 
of;  also,  that  the  averments  that 
the  publication  was  of  and  con- 
cerning the  plaintiff  did  not  ob- 
viate the  difficulty.  (Id.) 

24.  The  complaint  set  forth  six  dif- 
ferent   alleged    libelous    articles 
published  by  defendant  at  differ- 
ent times,   each    of    which  was 
separately  numbered: 

Held,  that  the  complaint  could 
not  be  considered  as  embracing 
but  Ofie  cause  of  action,  or  that 
one  of  the  defamatory  articles  was 
set  out  as  matter  of  inducement 
to  the  others ;  but  that  it  set  forth 
separate  and  distinct  causes  of 
action.  (Id.). 

25.  In  an  action  against  an  attorney 
to    recover    money  collected    by 
him,  defendants'  answer  did  not 
set  up  a  technical  counter-claim, 
but  alleged   the  performance  of 
services,  their  value  and  the  right 


of  defendants  to  retain  therefor 
the  whole  sum  collected : 

Held,  sufficient  to  authorize 
pioof  of  the  alleged  lien.  (Ward 
agt.  Craig,  87  N.  Y.,  550.) 

26.  In  an    action    by  a   judgment 
creditor  to  set  aside,  on  the  ground 
of    fraud,   a  conveyance  of  real 
estate  by  the  debtor,  the  complaint 
must  allege  the  issuing  of  an  exe- 
cution upon  the  judgment.     The 
return  of  an  execution  unsatisfied 
is  essential  to  give  the  court  juris- 
diction,  or  the    action  must  be 
brought  in   aid  of  an   execution 
then    outstanding.      (Adsit    agt. 
Butler,  87  N.  Y.,  58).) 

27.  Allegations  that  the  debtor  is 
dead,  and  t'jom  the   time  of  the 
rendition  or  the  judgment  until 
his  death  was  wholly  insolvent, 
are  not  "sufficient.     (Id. ) 

28.  Where,  in  an  action  for  a  breach 
of    covenant  in  seizin  in  a  deed, 
the  complaint  averred  as  a  breach 
that  defendant  was  not  the  true 
owner,  nor  was  he  seized,  &c. , 
negativing  the  words  of  the  cove- 
nant;   and  the  answer  admitted 
the  conveyance,  but  denied  all  the 
other  allegations  of  the  complaint: 

Held,  that  the  affirmative  of  the 
issue  under  the  Code  was  upon 
the  plaintiff;  and  that  he  must 
p*rove  the  breach.  (Woollty  agt. 
Newcombe,  87  N.  Y.,  005.) 

29.  The  reason  of  the  rule  of  the 
common  law  imposing  the  burden 
of    proof    upon    the    defendant, 
which  rule  was  followed  in  this 
state  prior  to  the  passage  of  the 
recording  act  (Abbott  agt.  Alien, 
14  John*.,  248),  is  to  be  found  in 
the  English    system    of   convey- 
ancing; since  the  passage  of  that 
act  the  reason  for  the  rule  fails, 
and  it  has  no  longer  any  founda- 
tion to  rest  upon.     (Id.) 

30.  Allegations  in  a  complaint  in 
such   action   that  defendant  was 
not   the  true  owner,  and  was  not 
seized  of  the  premises  in  fee  are 
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sufficient;  it  is  not  essential  that 
the  title  should  be  set  out  in  de- 
tail. (Id.) 

See  CuEDiTons'  ACTION. 

Herring  agt.  New  York,  Lake 
Erie  &  Western  R  It.  Co.,  ante, 
497. 


PLEDGOR  AND  PLEDGEE. 

1.  On  the  10th  day  of  March,  1874, 
H.   being  indebted  to  S.  in  the 
sum  of  forty-one  dollars  and  fifty 
cents,  delivered  to  him  a  receiver's 
certificate  of  the  N.  Y.  and  O.  M. 
R.  R.  Co.,  by  which  it  was  certi- 
fied that  the  bearer  of  it  was  enti- 
tled to  receive  out  of  the  assets  of 
said  road  as  they  came  into  the 
hands  of  the  receivers,  $100  and 
interest.    S.,  when  he  took  the  cer- 
tificate, agreed  that  when  the  debt 
was  paid  he  would  deliver  it  to 
H.,  or  if  collected  he  would  pay 
the  balance  to  him  after  deduct- 
ing the  costs  of  collection.     In 
December,    1879.   H.   tendered  to 
8.  his  debt  and  interest,  and  de 
manded  the  certificate,  which  S. 
did  not  deliver,    saying  he  had 
sold  it.     In  an  action  by  H.  against 
S.: 

Held,  that  H.  was  entitled  to 
recover  the  value  of  the  certificate 
as  of  the  time  of  the  tender  to  S. 
of  the  amount  of  his  debt  and 
demand  of  the  certificate.  (Hop- 
per agt.  Smith,  ante,  34.) 

2.  The  sale  by  8.  in  March,  1878, 
was  not  of  itself  a  conversion  and 
did  not,  against  the  will  of  H., 
create  a  cause  of  action  in  his 
favor  against  S.,  for  the  conver- 
sion of    the  certificate  so  as  to 
require  H.'s  damages  to*  be  the 
value  of    the  certificate  at  that 
time,  with  interest.     On  the  con- 
trary, the  cause  of  action  did  not 
accrue  until  the  demand  and  re- 
fusal, and  the  measure  of  damages 
is  the  value  at  that  time.    (Id.) 

8.  The  stock  cases,  MarkJmm  agt. 
Jandon  (41  N.  Y    2#f>),  Baker  agt. 


Drake  (53  N.  Y.,  211),  Gruman 
agt.  Smith  (81  N.  Y.,  25),  and  the 
cases  of  sales  by  factors,  cited 
and  distinguished.  (Id.) 


PRACTICE. 

1.  Under  the  practice,  as  it   stood 
before  the  Code  of  Civil  Proced- 
ure, a  notice  of  motion  signed  by 
an  attorney  was  a  general  appear- 
ance in  the  action  and  when  an 
attorney  had  appeared  in  an  action 
no  change  of  attorneys  could  be 
made  without  an  order.     (Couch 
agt.  MuUiane,  ante,  79) 

2.  But,  under  sections  421   and  422 
of  the  Code  of  Civil  Procedure, 
until  an  attorney  serves  a  formal 
notice  of  appearance  or  a  plead- 
ing, he  has  no  general  standing  in 
the  cause,  either  to  bind  or  protect 
his  client;   and  an  attorney  for 
plaintiff  who  has  received  motion 
papers  from  an  attorney  for  de- 
fendant, or  has  given  time  to  an 
attorney  for  defendant  to  answer, 
can  proceed  in  all  other  respects 
as  if  defendant  had  not  appeared. 
(Id.) 

3.  Demurrer  amended  by  the  serv- 
ice of  an  answer  where  the  de- 
fendants served  a  demurrer,  which 
the  plaintiff    moved    against    as 
frivolous,     and    the     defendants 
after  service    of    the    notice    of 
motion,  and  the  day  before  that 
named  for  the  argument  thereof, 
and  within  the  time  allowed  by 
law  to  amend,  served  an  answer 
by  way  of  an  amended  pleading: 

Held,  that  the  motion  for  judg- 
ment abated  in  consequence  of  the 
amendment,  and  that  the  plain- 
tiff's only  remedy  was  to  make  an 
independent  motion  to  strike  out 
the  amended  pleading,  upon  proof 
that  it  was  interposed  for  delay. 
Section  542  of  the  Code  of  Civil 
Procedure  construed.  (Frank 
agt.  Bush,  ante,  282.) 

4.  In  this  action,  brought  to  fore- 
close a  mortgage,  the  mortgagor 
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and  two  other  persons  were  made 
defendants,  the  complaint  alleg- 
ing that  the  two  latter  defendants 
held  prior  mortgages  upon  the 
premises,  the  amount  due  upon 
which  was  unknown  to  the  plain- 
tiff, and  praying  for  the  usual  de- 
cree of  foreclosure  and  sale,  and 
that  the  mortgages  of  the  plain- 
tiffs and  of  the  said  defendants, 
respectively,  be  paid  and  satisfied 
out  of  the  avails  of  the  sale  ac- 
according  to  their  respective  pri- 
orities: 

Held,  that  the  mortgagor  could 
not  in  this  action  serve  an  answer 
raising  an  issue  between  himself 
and  one  of  his  co-defendants  as  to 
the  validity  of  and  amount  due 
upon  the  prior  mortgage  alleged 
to  be  held  by  such  co-defendant 
(Lansing  agt.  Hadsall,  26  Han, 
612.) 

5.  Under  section  1018  of  the  Code 
of  Civil  Procedure  a  referee  has. 
upon  the  trial  of  an  issue  of  fact, 
the  same  power  to  allow  amend- 
ments to  the  summons  and  plead- 
ings as  has  the  dourt.     (Knapp 
agt.  Fowkr,  2<i  Hun,  200.) 

6.  The  court  at  special  term  has  no 
power,  upon  a  motion,  to  review 
the  action  of  a  referee  in  granting 
an  amendment  to  the  pleadings, 
even  though  he  may  have  directed 
the  motion  to  be  made  and  may 
have  made  the  allowance  of  the 
amendment    subject    to    the   ap- 
proval   and    ratification    of    the 
court.     (Id.) 

7.  A  judgment  of  a  justice's  court 
cannot  be  reversed  on  an  appeal 
taken  under  section  353  of  the 
Code  of  Civil  Procedure  for  an 
error  in  the  admission  of  evidence 
not  specified  in  the  notice  of  ap- 
peal.     (Saunders  agt.    Townsend, 
26  Hun,  308 ) 

8.  In  a  case  tried  by  a  jury  it  is  not 
necessary  that  an  order  of  reversal 
by  the  general  term  should  state 
whether  the  reversal  was  on  ques- 
tions of  law  or  fact,  and  where  it 


does  not  state  that  the  reversal  was 
upon  questions  of  fact,  if  the  facts 
were  properly  before  the  court  for 
review,  it  is  not  to  be  presumed 
that  the  reversal  was  upon  ques- 
tions of  law  only.  (Goodwin  agt. 
Con/clin,  85  N.  Y.,  21.) 

9.  The  rule  applicable  to  cases  tried 
by  a  referee,  or  by  the  court  with-  ' 
out  a  jury  ( Code  of  Civil  Procedure, 
sec.  1338),  does  not  apply  to  cases 
tried  by  jury.     (Id.) 

10.  Where  the  facts  are  before  Iho 
general  term,  and  it  reverses  the 
judgment,  but  instead  of  granting 
a  new  trial  directs  judgment  abso- 
lute,  its    decision    is  reviewable 
here.    (Id.) 

11.  In  such  case,  however,  if  it  is  de- 
termined by  this  court  that  the 
general  term  went  too  far  in  di- 
recting final  judgment,  it  is  not 
necessary  to  wholly  reverse,  and 
to  restore  the  original  judgment, 
but  the  decision   of  the  general 
term  may  be  modified  so  as  to 
award  a  new  trial.     (Id.) 

12.  Where  there  is  a  semblance  of  a 
cause  of  action  or  defense  set  up 
in  a  pleading,  its  sufficiency  can- 
not be  determined  on  motion  to 
strike  it  out  as  redundant  or  irrele- 
vant.    ( Walter  agt.  Fowler,  85  N. 
Y.,  621.) 

13.  It  seems,  that  the  proper  way  to 
test  the  validity  of  the  pleading  is 
by  demurrer,    or  by  motion  on 
trial.    (Id.) 

14.  A  return  to  this  court  on  appeal 
from  an  order  should  consist  of 
certified  copies  of  the  notice  of 
appeal,  the  order  appealed  from, 
and  the  papers  on  which  the  court 
below  acted,  and  the  case  made 
by  the  appellant  should  consist  of 
a  copy  of  this  return.     A  case  is 
defective  that  contains  no  certifi- 
cate or  copy  of  any  certificate  of 
the  court  below.    (In  re  Bailey, 
8.5  N.  Y.,  629.) 
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15.  Where  a  case  instead  of  a  certifi- 
cate contains  this  statement,  "  re- 
turn certified  as  required  by  law :" 

Held,  that  this  could  not  be  ac- 
cepted as  a  substitute.  (Id.) 

16.  Where,  upon  appeal  to  this  court 
from  an  order,  a  return  is  procured 
of  papers  not  before  the  general 
term,  a  motion  to  correct  the  re- 
turn, and  to  require  the  appellant 
to  make  a  case  as  required  by  the 
rules,    is    proper.      (Ifobart    agt. 
Hobai-i,  85  N.  T.,  637.) 

17.  It  seems,  that  the  provisions  of 
the  rule  (rule  3)  requiring  an  order 
on  a  non-enumerated   motion  to 
specify  "all  the  papers  used  or 
read  on  the  motion,"  is  not  satis- 
fied by  a  statement  that  the  mo- 
tion was  made  upon  all  the  papers 
and    proceedings    in    the    action 
(Rule  1,  Ct.  of  Appeals.)    (Id.) 

18.  Judgment  was  entered  herein  on 
a  verdict  for  plaintiff,  after  the 
making  and  pending  the  decision 
of  a  motion  on  the  minutes  of  the 
court  to  set  aside  the  verdict  on 
the  ground  that  there  was  no  suf- 
ficient evidence  to  sustain  it,  and 
that  the  damages  were  excessive. 
The    court  granted  the  motion ; 
granted  a  new  trial  and  directed 
that  the  judgment  should  be  va- 
cated on  the  sole  ground  of  exces- 
sive damages.     On  appeal  to  the 
general  term,  a  case  was  made  and 
settled,  the  order  was  reversed, 
and  a  further  judgment  for  costs 
was  rendered : 

Held,  that  the  latter  judgment 
was  not  appealable;  that  the  only 
questions  passed  upon  by  the  gen- 
eral term  were  those  raised  on  the 
motion,  and  these  were  not  re- 
viewable  here.  (Dodge  agt.  Mann, 
85  N.  T.,  643.) 

19.  It  seems,   that  if  defendant  de- 
sired to  bring  his  exceptions  be- 
fore the  general  term  for  review, 
he  should  have  moved  for  a  new 
trial  on  exceptions,   or  appealed 
from  the  judgment  on  the  verdict. 
(Id.) 


20.  In  an  action  to  foreclose  a  mort 
gage,    commenced    prior  to    the 
enactment  of  the  Code  of  Civil 
Procedure,  a  deficiency  judgment 
was  demanded  against  defendant 
B.,  to  whom  M. ,  the  mortgagor, 
had  conveyed,  subsequent  to  the 
mortgage,  by  deed,  containing  a 
clause  stating  that    B.    assumed 
and  agreed  to  pay  the  mortgage. 
M.  and  B.  both  appeared  and  an- 
swered; the  latter  alleged  in  her 
answer  that  she  did  not  assume 
or  agree  to  pay  the  mortgage ;  that 
M.,  to  whom    she  intrusted  the 
transfer,  without  her  knowledge 
or  consent,   fraudulently  caused 
said  clause  to  be  inserted ;  that  she 
accepted  the  deed,  believing  it  had 
been  drawn  according  to  the  prior 
agreement,  and  that  she  did  not 
know  that  it  contained  the  clause. 
She  demanded  that  the  deed  be 
reformed     by    striking    out    the 
clause    and    the    complaint    dis- 
missed as  to  her.     Upon  the  trial, 
B.  offered  to  prove  the  facts  al- 
leged in   her  answer;  this  proof 
was  objected  to  and  excluded : 

Held,  error;  that  as  the  action 
was  in  equity,  and  M.  a  party,  a 
complete  determination  of  every 
question  arising  under  said  an- 
swer, in  which  plaintiff  was  in- 
terested, could  have  been  had; 
that  if  it  desired  to  have  M. 
bound  by  the  determination  of 
the  issues  presented  by  said  an- 
swer, it  could  have  given  him 
notice  of  B.  's  defense,  and  offered 
him  the  future  management  of 
the  suit  (Code  of  Procedure,  sees. 
122,274;  Code  of  Civil  Procedure, 
sees.  452,  1204).  (Albany  City 
Svgs.  Inst.  agt.  Burdic.k,  87  N.  T., 
40.) 

21.  The  provision  of  the  Code  of 
Civil  Procedure  (sec.  521),  declar- 
ing that  when  a  "  judgment  may 
determine  the  rights  of    two  or 
more  defendants  as  between  them- 
selves, a  defendant  who  requires 
such  a  determination    must    de- 
mand it  in  his  answer,  and  must, 
at,  least  ten  days  before  the  trial, 
serve  a  copy  of  'his  answer  upon 
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the  attorney  for  each  of  the  de- 
fendants to  he  affected  by  the  de- 
termination," confers  no  new 
power  upon  the  court,  but  is  sim- 
ply a  regulation  of  practice.  (Id.) 

22.  It  seems,  that  a  void  writ  or  pro- 
cess furnishes  no  justification  to 
a  party,  and  it  is  not  necessary 
that  it  should  be  set  aside  before 
bringing  an  action  for  acts  done 
under  it.     (Day  agt.  Back,  87  N. 
Y.,  56.) 

23.  It  seems,  also,  that  if  the  process 
is  irregular  only,  not  absolutely 
void,  no  action  lies  until  it  is  set 
aside ;  but  when  set  aside,  it  ceases 
to  be  a  protection  for  acts  done 
under  it,  while  in  force.    (Id.) 

24.  Under  the   Code  of  Civil  Pro- 
cedure (sees.   531,  822)  the  court 
has  power  to  strike  out  the  com- 
plaint in  an  action,  as  a  penalty 
for  disobedience  of  an  order  re- 
quiring plaintiff  to  serve  a  bill  of 
particulars.     (Gross  agt.  Clark,  87 
N.  Y.,  272.) 

25.  A  general  objection  to  al?  the 
findings  of  a  referee,  and  to  each 
and  every  one  of  them  is  insuffi- 
cient to  raise  any  specific  question 
here,    and    is    practically  of    no 
avail.     (Ward  agt.   Craig,   87  N. 
Y.,  550.) 

26.  Upon  settlement  of  a  case  by  a 
referee,  certain  exceptions  were 
taken  by  defendant    to  findings, 
also  to  his  refusals  to  find  as  re- 
quested.    The  plaintiff  did  not 
object  before  the  referee  that  he 
had  no  authority  to  pass  upon  the 
requests,  or  move  to  strike  them 
from  the  case,  and  made  no  ob- 
jection to  them    until  argument 
here,  when  it  was  objected  that 
they  came  too  late: 

Held,  that  plaintiff  must  be 
deemed  to  have  waived  the  benefit 
of  the  rule  established  by  the  Code 
of  Civil  Procedure  (Sec.  1023.)  (Id.) 

27.  Where  a  request  to  find  presents 
more  than  one  proposition,  a  re- 


feree is  not  bound  to  analyze  it 
and  pass  upon  the  several  parts 
separately.  (Davis  agt.  Leopold, 
8?  -N.  Y.,  020.) 

28.  This  action  was  brought  to  re- 
cover for  services  rendered ;  judg- 
ment was  rendered  against  L. ,  the 
original  defendant,  by  default, 
which  was  assigned  by  D.,the  origi- 
nal plaintiff,  to  S.,  with  a  covenant 
that  a  sum  specified  was  due  there- 
on. The  default  was  afterward 
opened,  and  L.  answered.  After  the 
issues  were  referred  for  trial,  D. 
died.  Plaintiff,  as  his  administra- 
trix.was,  upon  motion.substituted, 
and  the  prosecution  directed  to  be 
continued  before  the  referee.  The 
order  recited  that  S.  claimed  an 
interest  in  the  cause  of  action, 
and  gave  plaintiff  leave  to  serve  a 
supplemental  complaint,  making 
him  a  party  defendant.  Such 
complaint  was  served,  which  re- 
peated the  allegations  of  the  origi- 
nal complaint;  alleged  that  S. 
claimed  an  interest  in  the  sum  due, 
and  demanded  judgment  for  the 
amount,  and  that  it  be  adjudged 

.  that  S.  has  no  interest.  S  an- 
swered, setting  up  the  assignment 
to  him  and  asking  judgment 
against  L.  for  the  amount  due, 
and  that  plaintiff  be  adjudged  to 
have  no  claim.  The  referee  found 
the  facts  as  to  the  cause  of  action 
substantially  as  set  forth  in  the 
complaint,  the  assignment  and 
ownership  thereof  by  S.,  and  as 
conclusion  of  law,  that  he  was 
entitled  to  recover  of  L.  the  sum 
claimed,  with  interest,  and  di- 
rected judgment  accordingly: 

Held,  no  error;  that  the  court 
had  the  power  to  adjust  the  rights, 
not  only  between  the  plaintiff  and 
defendants,  but  as  between  the  co- 
defendant  (Code,  seen.  44«,  447,  452, 
1204).  (Derham  agt.  Lee,  87  N. 
!F,599.) 

PROCESS. 

1.  It  /teems,  that  a  void  writ  or  pro- 
cess furnishes  no  justification  to 
a  party,  and  it  is  not  necessary 
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that  it  should  be  set  aside  before 
bringing  an  action  for  acts  done 
under  it.  (Day  agt.  Bach,  87  N. 
T.,  56.) 

2.  It  seems,  also,  that  if  the  process 
is  irregular  only,  not  absolutely 
void,  no  action  lies  until  it  is  set 
aside;  but  when  set  aside,  it 
ceases  to  be  a  protection  for  acts 
done  under  it,  while  in  force.  (Id.) 

8.  Where,  however,  the  process  was 
regularly  issued  in  a  case  where 
the  court  had  jurisdiction,  the 
party  may  justify  what  was  done 
under  it,  although  it  is  afterward 
set  aside  for  error  in  the  judgment 
or  proceeding.  (Id.) 

4.  In  such  case,  the  party  against 
whom  the  process  was  issued  is 
entitled  to  restitution  of  any  prop- 
erty or  money  received  by  virtue 
of  it.  (Id.) 


RAILROADS. 

1.  The  neglect  or  refusal  of  a  rail- 
road corporation  to  receive  ana 
transport  freight  tendered  to  it  by 
citizens  of  this  state,  is  a  private 
wrong  for  which  the  citizen  is 
entitled  to  recover  in  an  action 
at  law  such  damages  as  he  has 
sustained     It  is  not  such  a  public 
wrong  as  will  authorize  the  issuing 
of    a  writ  of   mandamus.     (The 
People  agt.  N.  T.,  L.  E.  and   W. 
and  N.  T.  C.  and  H.  R.  R.  R.  Co., 
ante,  291.) 

2.  The  writ  of  mandamus  is  a  high 
prerogative  writ  which  will  only 
issue  to  compel  the  performance 
of  a  duty  that  is  clear  and  dis- 
tinct.    It  will  not  issue  in  dubious 
and  doubtful  cases.     It  will  only 
issue  where  there  is  no  adequate 
or  complete  remedy  at  law.     (Id.) 

3.  Where  the  commissioners  went 
to    the    premises    together    and 
viewed  the  premises,  the  owner 
being  present,  one  of  the  commis- 
sioners stating  to  him    the  legal 
rule  of  damages  in  such  cases, 


and  he  stating  to  the  commis- 
sioners the  items  of  damage 
claimed  by  him : 

Held,  that  the  circumstance  that 
during  a  part  of  the  time  while 
the  commissioners  were  on  the 
premises  one  of  them  was  separ- 
ated from  the  others  is  of  no 
moment,  provided  that  each 
viewed  the  premises  sufficiently 
to  enable  him  to  judge  of  the 
amount  of  the  damages,  and  pro- 
vided the  sum  arrived  at  was  the 
result  of  their  joint  deliberations, 
(Matter  of  New  York,  Lackawanna 
and  Western  Railway  Co.,  ante, 
265.) 

4.  Where  the  land  owner  expressly 
waived  the  right  to  produce  and 
examine  witnesses  and  consented 
with  the  counsel  for  the  railroad 
company  that  the  commissioners 
might  act  upon  a   view  of    the 
premises,  which  they   proceeded 
to    do    and    made    their    award. 
On  motion  to  set  aside  the  award 
it  appeared  from  the  affidavit  of 
the  land  owner  that  in  declining 
to    produce    witnesses    he    acted 
upon  a  misapprehension  as  to  his 
legal  rights,  founded  upon  erro- 
neous information  derived  by  him 
from  another  person,  to  the  effect 
that    he  would  be  entitled  to  a 
rehearing,  as  a  matter  of   right, 
before  other  commissioners,  and 
that  on  such  rehearing  he  could 
examine  witnesses: 

Held,  that  the  land  owner  is  en- 
titled to  the  relief  asked  for  by 
him  on  the  ground  that  he  was 
misled  to  his  prejudice  by  erro- 
neous infprmation  as  to  his  legal 
rights.  (Id.) 

5.  It    is    not    necessary    that    any 
blame  be    imputed    to  the  com- 
missioners or  the  railroad  com- 
pany or    anyone    acting  for  the 
company  to  entitle  the  land  owner 
to  relief.    (Id.) 

RECEIVER 

1.  Where,  in  pursuance  of  an  order 
appointing  a  receiver  in  proceed- 
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ings  supplementary  to  execution 
against  a  widow  who  was  entitled 
to  dower,  but  which  had  not'been 
assigned  to  her,  she  conveyed  her 
dower  interest  to  the  receiver,  he 
having  also  complied  with  the 
conditions  prescribed  by  the  Code 
(sec.  2468),  for  the  vesting  of  the 
property  of  the  judgment  debtor 
in  him: 

Held,  that  lie  was  entitled  to 
maintain  an  action  to  admeasure 
the  dower;  also  that  the  action 
was  properly  brought  by  him  in 
his  own  name  as  receiver.  (Payne 
agt.  Seeker,  87  N.  T,  153.) 

2.  Also  held,  that  plaintiff's  position 
did  not  enable  him  to  bring  an  ac- 
tion for  partition.  (Id.) 

See  CREDITOR'S  ACTION. 

Hernng  agt.  New  York,  Lake  Erie 
and  Western  Railroad  Company, 
ante,  497.) 


REFEREE. 

1.  Under  section  1018  of  the  Code 
of  Civil  Procedure  a  referee  has, 
upon  the  trial  of  an  issue  of  fact, 
the  same  power  to  allow  amend- 
ments to  the  summons  and  plead- 
ings as  has  the   court.     (Knapp 
agt.  Fowler,  26  Hun,  200  ) 

2.  The  court  at  special  term  has  no 
power,  upon  a  motion,  to  review 
the  action  of  a  referee  in  granting 
an  amendment  to  the  pleadings, 
even  though  he  may  have  directed 
the  motion  to  be  made  and  may 
have  made  the  allowance  of  the 
amendment  subject  to  the  appro- 
val and  ratification  of  the  court. 
(Id.) 


REFEREE'S  FEES. 

1.  Where  the  doubtful  responsibility 
of  the  client  is  discussed,  and  the 
personal  obligation  of  the  attor- 
ney taken  for  referee's  fees,  he  is 
liable  for  their  payment,  and  pay- 
ment of  them  must  be  absolute  and 


unconditional.   (Dinkk  agt.  WeJde, 
ante,  2<J8.) 

2.  A  stipulation  exacted  from  the 
referee  to  repay  them  to  the  at- 
torney in  case  of  the  reversal  of 
an  order  for  commitment  of  his 
client  for  contempt  of  court  in 
refusing  to  pay  the  fees,  and  their 
payment,  so  that  the  client  should 
be  discharged  from  imprisonment; 
the  reversal  of  the  order  and  the 
settlement  of  an  action  brought 
by  the  attorney  against  the  referee 
upon  the  stipulation  to  recover 
back  the  fees,  is  not  payment  of 
the  referee's  fees,  and  there  is  no 
accord  and  satisfaction  between 
the  parties.  (Id.) 


REFERENCE. 

1.  Where  an  order  of  reference  to  a 
single  referee   has  been  affirmed 
by  the  general  term,  and  also  by 
the  court  of  appeals,  and  the  trial 
of  the  case  has  devolved  upon  the 
referee  thus  appointed,  the  court 
has    no    power    subsequently  to 
appoint   two  additional  reforees, 
unless  upon  a  new  state  of  facts 
(Per  VAN  BRUNT,  /.,  reversing,  S. 
O.,  62   How.,    163,    105).    (Devlin 
agt.  The  Mayor,  ante,  206.) 

2.  DALY,  C.  J.,  dissenting,  held,  that 
the  order  appointing  two    more 
referees  should  be  affirmed  ;  that 
the  fact  that  the  single  referee  to 
whom  the  cause  had  been  refer- 
red had  been  sworn,  and  the  case 
opened  before  him  does  not  pre- 
sent any  difficulty.     (Id.) 

3.  A  motion  to  set  aside  the  report 
of  a  referee,  appointed  under  the 
statute  providing  for  the  hearing 
and  determining  of  claims  against 
the  estate  of  a  deceased  party,  is 
not  too  late  though  made  after  the 
entry  of  judgment  upon  such  re- 
port.   (Matter  of  Schreyer  agt.  H91- 
borrow,  ante,  228.) 

4.  The  motion  must  first  be  made  at 
a  special  term.    (Id.) 
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5.  An  executor  cannot  transfer  claims 
owing  to  himself  individually  by 
executing  a  formal  assignment  of 
them  to  himself,  as  executor,  so 
as  to  entitle  him  to  enforce  them 
against  the  estate  of  the  deceased 
intestate  in  his  fee  as  executor. 
(Id.) 

6.  In  a  proceeding  instituted  by  an 
executor  before  a  surrogate  of  the 
county  of  New  York  to  establish 
a  claim  against  the  estate,  the  sur- 
rogate has  power  to  order  a  refer- 
ence, the  referee  to  take  the  proof 
and  report  his  conclusion  for  the 
action  of    the  surrogate  (Sec.   6, 
chap.  35V),  Laws  of  1870).      (Kear- 
ney agt.  McKeon,  85  N.   T.,  136). 

7.  A  question  as  to  referees'  fees  is 
not  properly  brought  before  this 
court  on  appeal  from  a  decision  of 
general  term  affirming  the  decree 
of  the  surrogate.     (Id.) 

8.  Where  the  case  does  not  show  the 
number  of  days  employed,  the  al- 
lowance by  the  surrogate  in  the 
absence  of  the  facts  will  be  pre- 
sumed   to    have    been    correctly 
made.    (Id.) 

9.  It  seems,  that  if  an  error  in  this 
respect  is  committed,  it  should  be 
presented  by  motion  for  readjust- 
ment, indicating  the  alleged  errors 
and  allowing  the  facts  on  which 
the  surrogate  acted  to  appear,  or 
by  procuring  a  return  of    such 
facts.    (Id.) 

10.  Upon  a  reference,  under  the  stat- 
ute, of  a  disputed  claim  against  an 
estate  the   referee  sustained   the 
claim.      His  report  was  set  aside 
by  the  special  term,  but  on  appeal 
to  the  general  term  the  order  of 
special    term  was    reversed    and 
judgment  ordered  for  the  claim- 
ant on  the  report: 

Held,  that  the  judgment  was  ap- 
•pealable  to  this  court;  but  that 
only  the  questions  of  law  raised 
by  the  exceptions  could  be  here 
considered;  that,  so  far  as  the 
order  of  the  special  term  was  based 


upon  its  view  of  the  facts,  this 
court  was  to  be  governed  by  the 
findings  of  the  referee,  where 
there  was  any  evidence  to  sustain 
them.  (Fredenburgh  agt.  Biddle- 
com,  85  N,  T.,  190.) 

11.  Where,  under  the  judgment  in  a 
partition  suit,  the  referee  appoint- 
ed to  sell  is  directed  to  pay  out  of 
the  proceeds  all  taxes  and  assess- 
ments, &c ,  which  were  liens  upon 
the  premises,  he  is  bound,  before 
distributing  the  fund,  to  pay  off 
all  such  liens  of  which  he  has 
knowledge.    His  duty  in  this  re- 
spect is  not  modified  or  affected 
by  a  provision  in  the  terms  of  salt 
to  the  effect  that  he  will  allow  al! 
liens,  provided  the  purchaser  shall 
previous  to  conveyance,  produce 
proof  thereof,  with  vouchers  show- 
ing    payment.       (Weseman    agt. 
Wingrow,  85  N.  Y.,  353.) 

12.  Under  the  provisions  of  the  Code 
of    Civil    Procedure    (sec.    1018) 
authorizing  a  compulsory  refer- 
ence to  hear  and  determine  an  ac- 
tion where  the  trial  thereof  "  will 
require  the  examination  of  a  long 
account,"  the  account  to  be  ex- 
amined must  be  the  immediate 
object  of  the  action  or  the  ground 
of  defense;  it  must  be  directly, 
not  collaterally  involved.     (Camp 
agt.  Ligersoll,  86  N.  Y.,  433.) 

13.  Where,  therefore,  in  an  action 
brought  to  recover  the  value  of 
certain  shares  of  the  stock  of  a 
manufacturing  corporation,  which 
the  complaint  alleged  plaintiff  was 
entitled  to  recover  under  an  award, 
requiring  defendants  to  pay  said 
value: 

Held,  that  conceding  the  suit 
to  be  one  in  equity  to  compel  the 
specific  performance  of  the  award, 
the  fact  that,  to  ascertain  the  value 
of  the  stock,  an  account  of  the 
assets  and  property  and  the  in- 
debtedness of  the  corporation,  con- 
taining many  items,  was  neces- 
sary, did  not  authorize  a  reference 
to  hear  and  determine.  (Id.) 
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14.  It  seems,  that  a  reference  to  take 
the  account  and  report  thereon 
would  be  proper  (Code,  sec.  1015). 
(Id.) 

15.  Under  the  provision  of  the  Code 
of  Civil  Procedure,  as  amended  in 
1879  (sec.    873),    prescribing    the 
method  of  taking  the  deposition 
of  a  party  or  witness  before  trial, 
a  party  or  expected  party  to  an 
action  must  be  examined  before  a 
judge.     (Berdell  agt.   Berdell,    80 
N.  T.,  519.) 

16.  An   order,  therefore,   for  such 
examination  before  a  referee  is 
unauthorized  and  void.    (Id.) 

17.  A  referee  appointed  to  sell  in  a 
partition  suit  may  appeal  to  this 
court  from  an  order  therein  made 
upon  reading  and  filing  his  report 
depriving  him  of  his   legal  fees 
(Code  of  Civil  Procedure,  sec.  1294). 
It  does  not  rest  in  discretion  and 
affects  a  substantial  right.  (Hobart 
agt.  Hobart,  86  N.  T.,  636.) 

18.  The    attorneys  for    the  parties 
hereto  entered  into  a  stipulation 
to  the  effect  that  the  action  be  re- 
ferred to  P.  to  hear  and  determine 
on  evidence  already  taken  before 
another  referee;  that  the  action 
be  summed  up  on  a  day  to  be  fixed 
by  the  referee  prior  to  the  fifteenth 
of  April  then  next.     On  the  thirty- 
first  of  March,  one  of  plaintiff's 
attorneys  called  upon  the  referee 
to  appoint  a  time  and  place  for 
the  summing  up,  and  was  advised 
by  the  latter  that  it  was  impossi- 
ble for  him  to  fix  a  day  for  that 
purpose,  prior  to  April  fifteenth. 
He  was  requested  by  said  attor- 
ney to  decline  the  reference  un- 
less he  could  hear  it  before  the 
day  named.      The  referee  there- 
upon wrote  to  plaintiff's  attorneys, 
stating  he    could    not    hear    the 
cause  within  the  time  limited,  and 
asking  to  be  excused  from  serving 
as  referee : 

Held,  that  the  reference  was  not 
conditioned  upon  the  case  being 
heard  within  the  time  specified; 


but  that  the  facts  justified  an  orde- 
vacating  the  reference  and  ithe 
stipulation.  (Parkhurst  agt.  Ber- 
dell, 87  N.  Y.,  145.) 

19.  The  attorneys  of  the  parties  to 
an  action  are  authorized  to  stipu- 
late as  to  referee's  fees.     Such  a 
stipulation  is  "  the  consent  of  the 
parties     *     *     *     in  writing," 
within  the  meaning  of  the  Code 
of    Civil    Procedure    (See.   3296.) 
(Mark  agt.  City  of  Buffalo,  87  N. 
T.,  184.) 

20.  Where  such  a  stipulation  has 
been  made,  has  been  acted  upon 
by  the  referee,  and  the  amount  of 
his  fees  so  fixed  has  been  paid  by 
the  successful  party,  the  court  has 
no  power,  s. where  neither  fraud 
nor  collusion  has  been  shown,  to 
reduce  the  allowance.     (Id.) 

21.  Where,  upon  :r:a-  before  a  ref- 
eree, it  appeared  that  there  could 
not   be  a  complete  determination 
of  the  matters  in  controversy  with 
out  the  presence  of    one  not  a 
party  to  the  action,  and  the  referee 
thereupon  granted   leave  to  the 
plaintiffs  to  make  application  to 
the  court  to  bring  in  such  neces- 
sary party  and  directed  the  cause 
to  stand  over  for  that  purpose: 

Held,  that  the  referee  had  power 
to  make  the  order;  and  on  refusal 
of  the  plaintiffs  to  make  the  ap- 
plication, that  a  dismissal  of  the 
complaint  "without  prejudice" 
was  within  the  power  of  the  ref- 
eree and  was  justified.  (Peyser 
agt.  Wendt,  87  N.  Y.,  322.) 

22.  Where  a  judgment  entered  upon 
the  report  of  a  referee  is  reversed 
by  the  general  term,  and  the  or- 
der of   reversal  does  not  certify 
that  it  was  founded  upon  error  of 
fact,  it  is  to  be  assumed  on  ap- 
peal to  this  court  that    the   re- 
versal was  for  some  error  of  law. 
(Ward  agt.  Craig,  87  N.  Y.,  550.) 

23.  A  general  objection  to  all  the 
findings  of  a  referee,  and  to  each 
and  every  one  of  them  is  insuitt- 
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cient  to  raise  any  specific  question 
here,  and  is  practically  of  no  avail. 
(Id.) 

24.  Upon  settlement  of  a  case  by  a 
referee,  certain  exceptions  were 
taken  by  defendant  to  findings, 
also  to  his  refusals  to  find  as  re- 
quested.     The  plaintiff  did  not 
object  before  the  referee  that  he 
had  no  authority  to  pass  upon  the 
requests,  or  move  to  strike  them 
from  the  case,  and  made  no  objec- 
tion to  them  until  argument  here, 
when  it  was  objected  that  they 
came  too  late: 

Held,  that  plaintiff  must  be 
deemed  to  have  waived  the  bene- 
fit of  the  rule  established  by  the 
Code  of  Civil  Procedure  (Sec. 
1023).  (Id.) 

25.  Where  a  request  to  find  presents 
more    than    one    proposition,    a 
referee  is  not  bound  to  analyze  it 
and  pass  upon  the  several  parts 
separately.     (Davis  agt.   Leopold, 
87  Jf.  Y.,  620.) 

26.  It  seems,  that  the  clause  in  section 
1003  of  the  Code  of    Civil  Pro- 
cedure providing  that  an  error  in 
the    admission    or    exclusion  of 
evidence,   &c.,    "upon  the    trial 
may,  in  the  discretion  of  the  court 
which  reviews  it,  be  disregarded 
if  that  court  is  of    opinion  that 
substantial  justice  does  not  require 
that     a     new     trial     should   be 
granted,"  has  no  application  to  a 
trial  before  a  referee.     (Smith  agt. 
Lapham,  87  N.  Y.,  631.) 


REMAINDERMEN. 

1.  A  testator  by  his  will  directed  his 
executors  to  invest  $100,000  in 
bonds,  stock  or  public  securities 
issued  by  the  United  States,  or  by 
certain  cities  or  counties,  particu- 
larly limited  by  him,  and  to  keep 
the  same  so  invested  during  the 
life  of  his  wife,  to  whom  the  in- 
terest or  income  thereof  was  to  be 
paid  semi-annually  during  her  life. 
Upon  the  death  of  his  widow,  the 


testator  provided  that  the  sum  di- 
rected to  be  invested  should  be 
paid  over,  the  one-half  thereof  to 
the  testator's  son,  and  the  other 
half  to  the  testator's  grandson. 
The  executors  invested  the  sum 
in  United  States  four  and  one-half 
per  cent  registered  government 
bonds  due  in  1891,  at  an  average 
premium  of  three  and  eleven-sixty- 
fourths  per  cent,  so  that  the  par 
value  of  the  bonds  purchased 
amounts  to  the  sum  of  $96,700, 
the  balance,  $3,000  and  upwards, 
having  been  applied  to  the  pay- 
ment of  the  premium  which  the 
bonds  bore : 

Held,  that  the  ultimate  loss,  if 
any,  for  premiums  paid  should 
fall  on  the  remaindermen.  (Bergen 
agt.  Valentine  et  al.,  ante,  221.) 


REMEDY. 

1.  The    remedy  for    indefiniteness 
and  uncertainty  in  a  pleading  is 
by  motion,  not  by  demurrer.   (Lor- 
iUard  agt.  Clyde,  8(>  N.  Y.,  384.) 

2.  If  the  sale  under  a  statutory  fore- 
closure of  a  mortgage  is  irregular 
the  owner  of  the  equity  of  redemp- 
tion cannot  attack  it  in  an  action 
to  recover  an  alleged  surplus  aris- 
ing thereon;  he  cannot  affirm  it 
without  being  bound  by  its  terms. 
(Story  agt.  Hamilton,  86  N. 
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3.  It  seems,   that  if  dissatisfied,  the 
remedy  of  such  owner  is  by  mo- 
tion to  set  the  sale  aside.     (Id.) 

4.  It  seems,    that  where  a  sheriff, 
without  collecting  the  full  amount 
required  by  the  mandate  of  an 
execution,  returns  the  same  satis- 
fied, and  an  entry  to  that  effect  is 
made  upon  the  docket,  the  remedy 
of  the  party  is  by  motion  to  vacate 
the   return    and   have  the  entry 
modified,  or  by  suit  for  compen- 
sation, not  by  issuing  another  exe- 
cution.    (Toad  agt.  Botchford,  86 
N.  Y.,  517.) 


NEW  YORK  PRACTICE  REPORTS. 


607 


Digest. 


REPLY. 

1.  Under  the  old  system  of  pleading, 
confession  and  avoidance  meant 
an  admission  in  a  pleading  of  the 
truth  of  the  facts  as  stated  in  the 
pleading  to  which  it  was  an  an- 
swer, and  the  allegation  of  new 
and  related  matter  of  fact  which 
destroyed  the  legal  effect  of  the 
facts  so  admitted;  and  it  was  an 
elementary  rule  in  regard  to  such 
pleadings,  that  they  must  admit 
the  material  facts  of   the  oppo- 
nents' pleadings,  either  in  terms 
or  effect.  (0* Gorman  agt.  Arnoux, 
ante,  150.) 

2.  There  can  be  no  avoidance  with- 
out an  admission  that  but  for  the 
fact  of  the  avoiding  matter  the 
plaintiff  would  be  entitled  to  judg- 
ment against  the  defendant.     (Id.) 

3.  Where,   in  a  quo  warranto  suit, 
brought  by  the  relator  to  test  the 
title  of  defendant  to  the  office  of 
judge  of  the  superior  court,  the 
answer  alleged  the  filing  by  judge 
SPEIR  (the  former  incumbent)  of 
the  certificate  required  by  statute, 
in  the  office  of  the  secretary  of 
etate,  stating  his  age  and  the  time 
when    his    official    term    would 
expire.     And  that  no  proceedings 
to  impeach  or  to  set  aside  or  to 
amend  the  same,  were  taken  while 
said  SPEIR  continued  in  the  posses- 
sion and  enjoyment  of  said  office, 
and  that  said   certificate  and  re 
cord  were  and  are  unimpeached 
and    entitled    to    full  faith    and 
credit;  and  also  alleged  the  con- 
tents of  judge  SPEIR'S  letter  of 
resignation,  and  that  no  proceed- 
ings   whatever    were    thereafter 
taken  by  plaintiff,  or  by  any  other 
person,  to  have  the  office  of  said 
SPEIR  declared  vacant  or  have  him 
ousted  therefrom.     Upon  an  ap- 
plication to  compel  the  relator  to 
reply  to  the  new  matter  set  up  in 
the  answer: 

Held,  that  the  new  matter  which 
is  thus  set  forth  is  not  such  a  de- 
fense as  is  contemplated  by  sec- 
tion 510  of  the  Code  of  Civil  Pro- 


cedure, for  the  reason  that  such 
new  matter  does  not  constitute  a 
defense  by  way  of  avoidance,  and 
the  relator  should  not  be  required 
to  reply.  (Id.) 


REVIVAL. 

1.  In  an  action  to  foreclose  a  mort- 
gage a  grantee,  subsequent  to  the 
filing  of  the  Us  pendens,  is  bound 
by  all  the  proceedings  in  the  ac- 
tion to  the  same  extent  as  if  he 
were  a  party,  and  his  equity  of  re- 
demption is  cut  off  by  the  decree. 
(Weyh  agt.  Boylan,  ante,  72.) 

2.  Where  A.  commenced  an  action 
against  B.  to  foreclose  a  mortgage, 
and,  after  lin  pendens  filed,  B.  con- 
veyed the    premises  to   C.,   and 
thereafter    B.    died  and  C.    was 
made  his  administrator.     The  ac- 
tion was  revived  against  C.  as  ad- 
ministrator of  B.,  deceased: 

Held,  that  the  action  was  prop- 
erly revived,  and  C.'s  equity  of  re- 
demption cut  off  by  the  decree 
(Affirming  S.  C.,  02  How.,  397). 
(Id.) 

RULES. 

1.  It  seems,  that  the  provision  of  the 
rule  (rule  b)  requiring  an  order  on 
a  non-enumerated  motion  to  speci- 
fy ' '  all  the  papers  used  or  read  on 
the  motion,"  is  not  satisfied  by  a 
statement  that  the  motion  was 
made  upon  all  the  papers  and  pro- 
ceedings in  the  action  (Rule  1,  Ct. 
of  Appeals).  (Hobart  agt.  Hobart, 
&>N.  F.,637.) 


SERVICE  (PROOF  OF). 

1.  An  affidavit  upon  which  an  order 
for  the  service  of  a  summons  by 
publication  was  issued  stated 
"that  defendant  has  not  resided 
in  the  state  of  New  York  since 
March,  1877,  and  deponent  is  ad- 
vised and  believes  is  now  a  resident 
of  San  Francisco,  California:" 
Held,  that  this  was  not  sufficient, 
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under  the  Code  of  Procedure  (sec. 
135),  to  authorize  the  granting  of 
the  order;  that  it  was  merely  an 
allegation  of  non-residence,  and 
did  not  tend  to  establish  that  de- 
fendant could  "not  after  due 
diligence  be  found  within  the 
state."  (Curleton  agt.  Carleton, 
85  N.  Y.,  313.) 

2.  It  is  for  the  legislature  to  determ- 
ine what  shall  be  a  sufficient  serv- 
ice of  process  for  the  commence- 
ment of  an  action,  subject  only  to 
the  limitation    that    the    service 
must  be  such   as  may  reasonably 
be  expected  to  give  the  party  pro- 
ceeded against  notice.     (Pope  airt. 
Terre  Haute  C.  &  M.  Co.,  87  .& 
Y.,  137.) 

3.  Any  service  which  would  be  suf- 
ficient as  against  a  domestic  cor- 
poration may  be    authorized  to 
commence    an    action   against  a 
foreign  corporation.     (Id.) 

4.  Under  the  provisions  of  the  Code 
of    Civil  Procedure    (Sec.    1780), 
authorizing  actions  against    for- 
eign corporations,  and  providing 
(sec.  432)  that  personal  service  of  a 
summons  upon  such  a  corporation 
may  be  made  by  delivering  a  copy 
thereof    within  the  state,  to  the 
president,  secretary  or  treasurer, 
of    the  corporation,  in  order  to 
make  such  service,  effectual,  it  is 
not  needful  that  the  officer  served 
should  be  here  in  his  official  ca- 
pacity, or  engaged  in  the  business 
of    the    corporation,   or    that    it 
should  have  any  property  within 
the  state,  or  that  the  cause  of  ac- 
tion .should  have  arisen  therein. 
(Id.) 

5.  It  seems,  that  a  judgment  against 
a  foreign  corporation  in  an  action 
so  commenced  will  be  valid  for 
every  purpose  within  this  state, 
and  can  be  enforced  against  any 
of  its  property  at  anv  time  found 
within  the  state,     (Id.) 

6.  Wheie  the  defendant  in  an  action 
is  a  non  resident  the  summons  can- 


not be  served  upon  him  while  at- 
tending a  court  in  this  state  as  a 
party.  (Matthews  agt.  Tufts,  87 
N.  Y.,  508.) 

Where  an  order  for  substituted 
service  of  a  summons  was  granted 
under  the  statute  "to  facilitate 
the  service  of  process  in  certain 
cases"  (chap.  511,  Laics  of  1853, 
an  amended  by  chap.  212,  Law*  of 
1863),  upon  affidavits  bringing 
the  case  within  the  statute,  and 
service  was  made  as  authorized  by 
the  statute,  and  judgment  per- 
fected, which  judgment  was,  in 
an  action  brought  to  set  aside  a 
fraudulent  conveyance  by  the 
judgment  debtor,  attacked  for 
want  of  jurisdiction  in  the  judg- 
ment granting  such  order: 

Held,  that  it  was  only  requisite 
for  the  plaintiff  to  show  residence 
of  the  defendant  in  this  state; 
that  it  was  sufficient  that  the  other 
facts  specified  in  the  statute  were 
shown  to  the  satisfaction  of  the 
judge  granting  the  order.  (Has- 
well  agt.  Lincks,  87  N.  Y.,  637.) 


SHERIFF. 

1.  In  an  action  against  a  sheriff  for 
an  alleged  false  return  (of  no 
property)  the  sheriff  gave  evi- 
dence tending  to  show  that  before 
the  plaintiff's  execution  was  re- 
ceived, his  other  executions  had 
been  delivered  to  him  upon  prior 
judgments  for  an  amount  exceed- 
ing the  value  of  the  property,  the 
title  to  which  was  claimed  by 
plaintiffs  to  be  in  Cross,  against 
whom  the  executions  were  issued. 
The  three  executions  were  all  re- 
turned on  the  same  day  before 
either  of  them  had  run  out.  It 
was  not  shown  that  the  sheriff  had 
collected  anything  on  either  of 
them  : 

Held,  that  if  the  sheriff  made 
a  fair,  honest  effort  to  determine 
whether  Cross  had  any  property 
on  which  he  could  levy  and  could 
not  find  it,  he  was  justified  in 
making  his  return. 
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Held,  also,  that  the  sheriff  would 
have  been  bound  to  apply  the 
avails  of  the  property  to  the  pay- 
ment of  his  several  executions  in 
the  order  of  their  priority. 

Held,  further,  that  the  law  in 
regard  to  calling  a  sheriff's  jury 
was  not  applicable  to  this  case. 
(Cross  agt.  Williams,  ante,  191.) 

2.  Where  the  sheriff  has  levied  upon 
property,  unless  it  is  shown  either 
that  he  knew  that  such  property 
was  exempt  from  levy  and  sale 
under  legal  process,  or  a  claim  of 
exemption  was  made  by  or  on  be- 
half of  the  execution    debtor  to 
the  sheriff,  the    sheriff  is  not  a 
trespasser  in  levying  upon  prop- 
erty which,  upon  the  trial,  may 
be  proved  to  be  such,  or  if  the 
execution  debtor  had  claimed  ex- 
emption, he  would   have  had  a 
tight  to  have  exempted  from  levy 
and  sale.     (Sultivan  agt.    Farley, 
ante,  371.) 

3.  The  attorney  who  has  issued  an 
execution    is    only  liable  to  the 
sheriff  for  his  fees  thereon  when 
the  judgment  has  been  satisfied 
and  discharged  by  the  judgment 
creditor,  or  the  attorney  has  coun- 
termanded the  execution.     (Van 
Kirk   agt.    Sedgwick,    87  N.    T., 
265.) 

4.  An  attorney  is  not  bound,  even 
at  the  solicitation  of  the  sheriff,  to 
repeat  the  directions  to  enforce  an 
execution  already  issued,  nor  does 
he  by  refusing  or  neglecting  so  to 
do,  create  a  cause  of  action  against 
himself.    (Id.) 


SHERIFFS  FEES. 

1.  A  sheriff  is  not  entitled  to  pound- 
age fees  for  arresting  a  defendant 
under  an  execution  against  the 
person,  and  committing  him  to 
the  jail,  where  the  judgment  has 
not  been  paid.  (Bowe  agt.  Camp- 
bell, ante,  167.) 


SPECIAL  PROCEEDINGS. 

1.  A  proceeding  to  acquire  title  to 
real  estate  under  the  general  rail- 
road act  is  a  special  proceeding 
under  the  statute.     (Matter  of  New 
York,   Lackawanna  and    Western 
Railway  Co.,  ante,  133.) 

2.  Under  section  3240  of  the  Code 
of  Civil  Procedure  a  court  has  no 
power  to  grant  allowances  in  spe- 
cial   proceedings;    it    can     only 
award  costs  at  the  rates  allowed 
for  similar  services  in  an  action 
brought  in  the  same  court  and  in 
like  manner.     (Matter  of  /Simpson, 
26  Hun,  459.) 

3.  A  proceeding  instituted  to  pro- 
cure the  settlement  of  the  accounts 
of    a  deceased    trustee    and    the 
appointment  of  a  successor,  which 
is  neither  commenced  nor  prose- 
cuted by  a  summons  or  complaint, 
is  a  special  proceeding  and  not  an 
action.     (Id.) 

4.  A  proceeding  to  vacate  an  assess- 
ment for  a  local  improvement  in 
the  city  of  New  York,  being  a 
special  proceeding,  costs  are  in 
the  discretion  of  the  court,  and  no 
costs    follow  its  decision  unless 
awarded  by  it.     (In  re  P.  E.  Pub. 
School,  86  .ZV.  T.,  396.) 


SPECIFC  PERFORMANCE. 

1.  A.  executed  to  B.  a  lease  of  cer- 
tain premises  for  the  term  of  four 
years,  with  the  "privilege  of  six 
years  more  at  the  same  rent: " 

Held,  that  the  words  ' '  with  the 
privilege  of  six  years  more  at  the 
same  rent "  are  equivalent  to  a 
covenant  of  renewal,  and  that  the 
plaintiff  was  entitled  to  a  specific 
performance  of  the  covenant  by 
the  execution  of  a  new  lease. 
(Crawford  agt.  Kastner,  ante,  DO.) 


STAY  OF  PROCEEDINGS. 

1.  In  regard  to  questions  not  abso- 
lutely settled  by  the  court  of  last 
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resort  there  is  always  so  much 
doubt  as  to  how  they  will  there  be 
determined  that  it  is,  as  a  general 
rule,  safer  and  better  for  the  tri- 
bunal which  hears  them  in  the  first 
instance  to  give  an  opportunity 
for  review  before  proceeding  to 
enforce  conclusions  which  may 
be  overturned.  (The  People  ex 
rel.  Swinburne  agt.  Nolan,  ante, 
373.) 

2.  Where,  in  an  action  in  the  nature 
of  a  quo  warranto  to  try  title  to  an 
office,  the  question  which  the 
appeal  involves  being  the  right  of 
the  defendant  to  have  embodied 
in  the  complaint  the  alleged  facts 
upon  which  an  official  canvass  of 
the  votes  cast  for  such  office  is  to 
.be  overturned : 

Held,  that  in  view  of  the  import- 
ance of  the  case,  the  unsettled 
(Condition  of  the  practice,  the  need 
'Of  the  pleadings  being  passed 
upon  previous  to  a  trial  and  the 
affidavit  of  most  respectable  coun- 
sel that  the  appeal  "is  brought 
;and  will  be  prosecuted  in  good 
faith  to  an  early  decision,"  and 
that  he  "is  of  opinion  that  there 
is  reasonable  ground  for  such 
appeal,"  the  stay  should  be 
granted  (See  S.  (J.,  ante,  271). 
(Id.) 

3.  In  nummary  proceedings  to  re- 
cover the  possession  of  real  prop- 
erty no   stay  of   the  issuing    or 
•execution  of  the  warrant  can  be 
iad  in  the  case  of  a  holding  over 
•after  the  expiration  of  a  tenant's 
term.     (Scltenck  agt.  Frame,  ante, 
165.) 

4.  The  Code  does  not  abridge  the 
power    the    supreme    court    has 
;always  had  over  its  own  judgment ; 
it  may,  in  its  discretion,  stay  pro- 
ceedings pending  an  appeal  with- 
out the  prescribed  security;  and 
the  exercise  of  this  .discretion,  un- 
less capricious  or  the  discretion  is 
abused,   is  not  reviewable  here. 
(Granger  agt.    Graig.,   85  N.   T., 
619.) 


STATUTE  OF  FRAUDS. 

1.  A  parol  agreement  made  by 
plaintiff  with  defendant,  in  the 
fall  of  1881.  to  work  defendant's 
farm  and  keep  his  dairy  upon 
shares,  for  one  year  from  the  first 
day  of  March  following,  that  is 
from  March  1,  18S2,  to  March  1, 
1883,  is  not  a  lease,  and  as  the 
agreement  was  not  to  be  per- 
formed within  one  year  by  its 
terms,  is  void  by  the  statute  (3  R. 
8.  [Banks'  new  1th  ed.],  title  1,  sec. 
6,  p.  2336;  sec.  2,  title  2,  p.  2327) 
for  not  being  in  writing,  and  can- 
not be  enforced.  (Vaughn  agt. 
De  Wandler,  ante,  378.) 


STIPULATION. 

1.  A  stipulation  not  to  sue  signed  by 
a  person  under  compulsion,  while 
restrained  of  his  'iberty  under  a 
process  illegally  issued,  and  upon 
being  told  by  the  deputy  sheriff 
that  unless  he  signed  he  would 
have  to  stay  in  jail  a  long  time,  is 
void  for  duress.     (Guilleaume  agt. 
Rowe,  ante,  175.) 

2.  Where  an  action  by  plaintiff  to 
foreclose  a  mortgage  for  $20,000 
upon  certain  premises,  of  which 
defendant  was  owner,  was  pend- 
ing in  April,  1878.  and  she  inter- 
posed   an    answer    setting   up  a 
counter-claim,  and  then  a  stipula- 
tion was   entered    into   that  the 
answer  should  be  withdrawn,  the 
suit  discontinued,   the  mortgage 
reduced  to  $16,000,  and  possession 
to  be  given  to  plaintiff,  who,  out 
of  the  rents,  should  pay  the  in- 
terest, taxes  and  necessary  repairs, 
and  credit  the  balance  on  the  prin- 
cipal ;  snch  possession  to  continue 
until  the  principal  of  the  mortgage 
should  be  reduced  to  $15,000  and 
all  taxes  paid,  defendant  giving  a 
collateral  bond  for  the  $16,000  and 
acknowledging  that  the  mortgage 
was  valid  and  subsisting  to  the 
extent  of  $16,000.     In  this  suit, 
brought  in  1881,  to  foreclose  the 
mortgage : 
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Held,  that  the  fair  meaning  of 
the  stipulation  was  not  that  the 
mortgagee  was  to  continue  to  hold 
the  premises  indefinitely,  if  within 
a  reasonable  time  it  was  found  that 
the  premises  would  not  produce 
enough  after  paying  interest,  taxes 
and  necessary  repairs,  to  reduce 
the  principal  to  $15,000;  and  that 
after  such  reasonable  time,  and 
three  years  would  be  a  reasonable 
time,  the  mortgage  may  be  fore- 
closed. ( Union  Dime  Savings  In- 
stitution agt.  Quinn,  ante,  211.) 

3  The  attorneys  for  the  parties 
hereto  entered  into  a  stipulation 
to  the  effect  that  the  action  be 
referred  to  P.  to  hear  and  determ- 
ine on  evidence  already  taken  be- 
fore another  referee ;  that  the  ac- 
tion be  summed  up  on  a  day  to 
be  fixed  by  the  referee  prior  to 
the  fifteenth  of  April  then  next. 
On  the  thirty-first  of  March,  one 
of  plaintiff's  attorneys  called  upon 
the  referee  to  appoint  a  time  and 
place  for  the  summing  up,  and 
was  advised  by  the  latter  that  it 
•was  impossible  for  him  to  fix  a 
day  for  that  purpose  prior  to 
April  fifteenth.  He  was  requested 
by  said  attorney  to  decline  the 
reference  unless  he  could  hear  it 
before  the  day  named.  The  re- 
teree  thereupon  wrote  to  plain- 
tiff's attorneys  stating  he  could 
not  hear  the  cause  within  the 
time  limited,  and  asking  to  be  ex- 
cused from  serving  as  referee: 
Held,  that  the  reference  was  not 
conditioned  upon  the  case  being 
heard  within  the  time  specified ; 
but  that  the  facts  justified  an 
order  vacating  the  reference  and 
the  stipulation.  (Parkhurst  agt. 
Berdell,  87  N.  T.,  145.) 

4.  The  attorneys  of  the  parties  to  an 
action  are  authorized  to  stipulate 
as  to  referee's  fees.  Such  a  stipu- 
lation is  "  a  consent  of  the  parties 
*  *  *  in  writing,"  within  the 
meaning  of  the  Code  of  Civil  Pro- 
cedure (Sec.  329G).  (Mark  agt.  City 
of  Buffalo,  87  N.  T.,  184.) 


5.  Where  such  a  stipulation  has  been 
made,  has  been  acted  upon  by  the 
referee,  and  the  amount  of  his  fees 
as  so  fixed  has  been  paid  by  the 
successful  party,  the  court  has  no 
power,  where  neither  fraud  nor 
colluskm  has  been  shown,  to  re- 
duce the  allowance.    (Id.) 

6.  Where,  after  the  commencement 
of  an  action  against  a  railroad  cor- 
poration, the  plaintiff  executed  a 
release  of  the  cause  of  action  and 
of  the  costs  therein, and  also  signed, 
in  person,  a  stipulation  discontinu- 
ing the  action,  and  consenting  to 
the  entry  of  an  order  of  discon- 
tinuance on  filing  the  stipulation, 
which  order  was  entered  ex  parte 
and  without  the  special  direction 
of  the  court,  upon  filing  the  release 
and  stipulation: 

Held,  that  while  the  court  had 
power  to  protect  the  plaintiff's 
attorney  against  a  collusive  settle- 
ment in  fraud  of  his  rights,  the 
plaintiff  was  not  entitled  to  have 
the  order  set  aside  on  account  of 
her  attorney;  that  the  order,  having 
been  entered  upon  her  stipulation 
expressly  airtiiorizing  it,  she  could 
not  question  its  regularity  and 
could  not  be  heard  to  make  the 
objection  that,  having  appeared 
by  attorney,  he  only  was  author- 
ized to  sign  a  stipulation  for  dis- 
continuance, and  that,  therefore, 
an  appeal  by  her  from  an  order 
denying  a  motion  to  set  aside  an 
order  of  discontinuance  was  not 
sustainable.  (McBratney  agt.  R. 
W.  and  0.  R.  R.  Co.,  87  N.  T., 
467.) 


SUBPOENA. 

1.  It  is  in  the  discretion  of  the  court 
below,  whether  to  set  aside  a  sub- 
poena duces  tecum ;  so  also, 
whether  permission  shall  be 
granted  defendant  to  inspect  and 
copy  plaintiff's  books;  and  the 
exercise  of  this  discretion  is  not 
reviewable  here.  (Clyde  agt. 
Rogers,  87  N.  T.,  625.) 
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SUBSTITUTION. 

1.  The  Stuyvesant  Bank,  in  1870, 
began  a  suit  against  defendant, 
and,  after  a  reference  ordered,  a 
receiver  was  appointed  in  proceed- 
ings for  a  dissolution  of  the  bank. 
Subsequently,  in  bankruptcy  pro- 
ceedings, the  present  plaintiff,  in 
1872,  was  appointed  the  bank's 
assignee.  The  original  suit,  after 
long  interruption,  was  prosecuted 
before  the  referee,  against  defend- 
ant's objection,  without  formal 
substitution  of  either  receiver  or 
assignee  as  plaintiff,  though  the 
attorneys  who  commenced  it  were 
authorized  to  continue  it  on  behalf 
of  both.  After  judgment  for 
plaintiff /in  1879,  this  application 
was  made  by  supplemental  com- 
plaint to  substitute  the  assignee  as 
plaintiff: 

Held,  that  the  assignee  having 
lawfully  succeeded  to  the  rights 
and  interests  of  the  bank,  had  a 
rjght  to  prosecute  the  action  in  its 
name  without  a  formal  order  to 
that  effect,  and  that  his  subsequent 
application  for  substitution  was 
properly  made.  APlatt  agt.  Mur- 
ray, ante,  149.) 


SUMMARY  PROCEEDINGS. 

1.  In  summary  proceedings  to  re- 
cover the  possession  of  real  prop- 
erty no  stay  of  the  issuing  or  exe- 
cution of  the  warrant  can  be  had 
in  the  case  of  a  holding  over  after 
the  expiration  of  a  tenant's  term. 
(Schenck  agt.  Prame,  ante,  165.) 

2.  An  appeal  lies  to  the,  i  general  term 
of  the  court  of  common  pleas  from 
the  general  term  of.  the  marine 
court  in  landlord  and  :  tenant  pro- 
ceedings.     (Shaw  agt..  McCarty^ 
ante,  286.) 

3.  No  summary  proceedings  can  be: 
instituted  for  the  removal  of  a 
tenant  for  a  violation  of  the  pro- 
visions of  section  1  of  chapter  583 
of  the  Laws  of  1873,  where  such 
violation  has  ceased  before  the  ap- 


plication is  made,  but  the  landlord 
is  remitted  to  his  action  of  eject- 
ment to  obtain  possession  of  the 
premises  in  case  the  lease  has  been 
voided  by  the  action  of  the  tenant 
(See  S.  C.,  59  How.,  487;  62  How., 
152).  (Id.) 

See  ATTORNEY  AND  CLIENT. 

Matter  of  an  Attorney,  ante,  152. 


SUMMONS. 

1.  An  affidavit  upon  which  an  order 
for  the  service  of  a  summons  by 
publication    was     issued    stated 
"  that  defendant  has  not  resided 
in  the  state  of  New  York  since 
March,  1877,  and  deponent  is  ad- 
vised and  believes  is  now  a  resi- 
dent of  San  Francisco,   Califor- 
nia:" 

Held,  that  this  was  not  sufficient, 
under  the  Code  of  Procedure  (sec. 
135),  to  authorize  the  granting  of 
the  order;  that  it  was  merely  au 
allegation  of  non-residence,  and 
did  not  tend  to  establish  that  de- 
fendant could  "not  after  due  dili- 
gence be  found  within  the  state." 
(Carleton  agt.  Carleton,  85  N.  Y., 
313.) 

2.  The  question  of  the  jurisdiction 
of    the  court   over  the    subject- 
matter  of  an  action,  at  least  in  a 
case  not  free  from  doubt,  does  not 
properly  arise  on  a  motion  to  set 
aside  the  summons;  the  legality 
and  regularity  of  the  service  are 
the  only  points  to  be  considered. 
(A.  &  P.  Tel.  Co.  agt.  B.  &  0.  R. 
R  Co.,  87  N.  Y.,  355.) 

3.  "Where  the  defendant  in  an  ac- 
tion is  a  non-resident  the  summons 
cannot  be  served  upon  him  while 
attending  a  court  in  this  state  as 
a  party.    (Matthews  agt.  Tufts,  87 
N.  Y.,  568.) 

4.  This  exemption  from  service  of 
civil  process  applies  to  the  case  of 
a  non-resident  creditor  attending 
proceedings  in  bankruptcy.    (Id.) 
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5.  On  a  motion   to  set   aside  the 
service  of  a  summons  upon  such 
creditor,  the  validity  of  his  claims 
against  the  bankrupt's  estate  can- 
not be  tried.    (Id.) 

6.  Where  an  order  for  substituted 
service  of  a  summons  was  granted 
under  the  statute   "to  facilitate 
the  service  of  process  in  certain 
cases"  (chap,   ft II,  Laws  of  1853, 
as  amended  by  chap.  212,  Laws  of 
1863),  upon  affidavits  bringing  the 
case  within  the  statute,  and  serv- 
ice was  made  as  authorized  by  the 
statute,  and  judgment  perfected, 
which  judgment  was,  in  an  ac- 
tion brought  to  set  aside  a  fraud- 
ulent conveyance  by  the  judgment 
debtor,  attacked  for  want  of  jur- 
isdiction in  the    judge  granting 
such  order: 

Held,  that  it  was  only  requisite 
for  the  plaintiff  to  show  residence 
of  the  defendant  in  this  state; 
that  it  was  sufficient  that  the 
other  facts  specified  in  the  statute 
•were  shown  to  the  satisfaction  of 
the  judge  granting  the  order. 
(Haswett  agt.  Lincks,  87  N.  Y., 
(537.) 


SUPERINTENDENT  OF  THE 
POOR. 

1.  Where    F.    had  resided   in    the 
town  of  Minden,  adjoining  Pala- 
tine, in  Montgomery  county,  for 
seventeen  years  continuously  until 
November,  1881,  when  he  volun- 
tarily removed  to  the  town  of  Pala- 
tine, and  in  about  a  month  there- 
after he  and  his  family  became  a 
town  charge: 

Held,  that  F.  has  never  gained  a 
legal  settlement  in  the  town  of 
Palatine,  but  that  he  had  gained 
such  settlement  in  the  town  of 
Minden,  and  it  still  remains  there, 
and  that  that  town  is  liable  for 
his  support  as  a  pauper  since  he 
removed  to  Palatine.  (Sitterly  agt. 
Murray,  ante,  3(57.) 

2.  Section  29  of  the  statute  (3  R  8. 
[Bank's  new  1th  ed.],  1858,  1859), 


applies  to  "  every  person "  who 
shall  be  a  resident  and  inhabitant 
of  any  town  for  one  year,  and  the 
members  of  his  family  who  shall 
not  have  gained  a  separate  settle- 
ment. And  they  cannot  gain  a 
settlement  in  any  town  until  they 
have  resided  therein  for  at  least 
one  year,  whether  such  persons  are 
paupers  or  not.  When  a  settle- 
meat*  is  once  legally  gained  in 
any  town  it  must  necessarily  re- 
main there  until  one  is  subse- 
quently established  in  some  other 
town  or  county.  (Id.) 


SUPPLEMENTARY  PRO- 
CEEDINGS. 

1.  Examinations  taken  in  supple- 
mentary proceedings  being  now 
admissible  in  evidence  under  sec- 
tion 2460  of  the  Code,  as  amended, 
as  an  admission  against  the  inter- 
ests of  the  party  examined  and 
against  a  defense  he  may  set  up, 
the  exclusion  of  such  testimony 
in  which  defendant  swore  he  was 
not  a  partner  in  a  certain  firm, 
necessitates  the  reversal  of  a  judg- 
ment for  defendant  entered  on  dis- 
missal of  plaintiff's  complaint, 
even  though  witnesses  called  by 
the  plaintiff  testified  that  defend- 
ant was  a  partner,  it  not  being  so 
clear  that  no  injury  was  done  the 
plaintiff  by  the  exclusion  of  the 
testimony  offered  as  that  the  judg- 
ment should  nevertheless  be  sus- 
tained. (Dusenbury  agt.  Dusen- 
bury,  ante,  349.) 


SUPREME  COURT. 

1.  The  Code  does  not  abridge  the 
power  the  supreme  court  has  al- 
ways had  over  its  own  judgments ; 
it  may,  in  its  discretion,  stay  pro- 
ceedings pending  an  appeal  with- 
out the  prescribed  security;  and 
the  exercise  of  this  discretion,  un- 
less capricious  or  the  discretion  is 
abused,  is  not  reviewable .  here. 
(Granger  agt.  Craig,  85  N.  Y., 
619.) 
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SURROGATE'S  COURT. 

1.  Where  a  legatee  and   executrix 
named  in  a  will,  by  a  power  of 
attorney  duly  executed,  appointed 
another  her  agent  and  attorney, 
in  her  name  and  place,  to  present 
the  will  for  probate,  1o  have  the 
same   duly    proved,   and    to  ask 
for  and  receive  letters  of  admin- 
istration: 

Held,  that  the  attorney  so  ap- 
pointed was  "a  person  interested 
in  the  estate  "  within  the  meaning 
of  the  provision  of  the  act  of  1837, 
"  concerning  the  proof  of  wills," 
which  prescribes  who  may  have  a 
will  proved  (sec.  4,  chap.  460,  Laws 
of  1837);  and  so,  that  he  had  a 
right  to  ask  by  petition  for  the 
issue  of  the  letters  of  administra- 
tion to  which  he  was  entitled ;  and 
that  the  surrogate  had  jurisdiction 
to  act  upon  such  petition.  (Rus- 
sell agt.  Hartt,  87  N.  T.,  16.) 

2.  Where,  after  proceedings  for  the 
probate  of  a  will,  a  minor  becomes 
interested  by  reason  of  the  death 
of  one  of   the  parties,  and  the 
surrogate  "ascertains"  that  fact 
(sec.  6),  it  is  his  right  and  duty  to 
Bring  in  such  minor,  and  to  ap- 
point for  him  a  special  guardian 
in  case  he  has  no  general  guardian. 
(Id.) 

3.  The  affidavit  of  an  attorney  or 
counsel  in  the  case  is  quite  suffi- 
cient to  give  the  information  and 
authorize    the    surrogate  to  act. 
(Id.) 

4.  Where  a  testator,  not  an  inhabi- 
tant of  this  state,  dies  out  of  it 
leaving  assets,   the  surrogate  of 
the  county  where  the  assets  are 
has  jurisdiction  to  take  proof  of 
the  will,   and  may  act  although 
the  original  will  is  in  the  posses- 
sion of    a  court  or  tribunal  of 
another  country,  and    cannot  be 
produced  before  him.     (Id.) 

5.  Where,   in  proceedings  for  the 
probate  of  such  a  will,  a  commis- 
sion was  issued  by  a  surrogate  to 


take  the  testimony  of  witnesses  in 
another  country,  and  the  original 
will  was  produced  before  said 
commissioners: 

Held,  that  the  commission  made 
the  commissioners  officers  of  the 
court  for  the  purposes  for  which 
it  was  issued;  that  in  the  execu- 
tion of  the  authority  conferred 
they  stood  in  the  place  of  and 
represented  the  court,  and  the  ex- 
hibition of  the  will  before  them 
was  substantially  a  production 
thereof  before  the  court.  (Id.) 

6.  It  seems,  that  the  surrogate  had  the 
right  to  admit  the  will  to  probate 
upon  production  of  the  exempli- 
fication of    the    foreign    record. 
(Id.) 

7.  Under  the  Code  of  Civil  Proced- 
ure (sec.  1337),  where  the  decree 
of  a  surrogate  in  proceedings  for 
the  probate  of  a  will  is  affirmed 
by  the  general  term  of  the  supreme 
court,  this  court  has  no  jurisdic- 
tion, upon  appeal,  to  review  the 
questions  of  fact    which  depend 
upon  conflicting  evidence,  but  is 
confined  exclusively  to  questions 
of  law.      (In  re  Boss,  87  N.  Y., 
514.) 

8.  The  provision  of  said  Code  relat- 
ing to  appeals  from  decrees  of 
surrogates  (sec.   2586),   providing 
that  "where  an  appeal  is  taken 
upon  the  facts,  the  appellate  court 
has  the  same  power  to  decide  the 
questions  of  fact  which  the  surro- 
gate had,"&c.,  applies  exclusively 
to  appeals  to  the  supreme  court. 
(Id.) 

9.  In  proceedings  before  a  surrogate 
for  the  probate  of  a  will,  where 
probate  is  contested  on  the  ground 
of  the  mental  incapacity  of  the 
testator,     non-professional      wit- 
nesses who  did  not  attest  the  exe- 
cution of  the  will,  after  having 
been  examined  as  to  acts  and  de- 
clarations of  the  testator  which 
came    within    their    knowledge 
bearing    upon    his    competency, 
may  characterize  them  as  in  their 
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opinion  rational  or  irrational. 
Their  examination,  however,  must 
be  limited  to  their  conclusions 
from  the  facts  to  which  they  have 
testified;  they  may  not  express 
their  opinions  on  the  general 
question  whether  the  mind  of  the 
testator  was  sound  or  unsound. 
(Id.) 

10.  Where,  however,  there  is  an  in- 
fraction of  this  rule,  the  decree 
will  not  be  reversed   "unless  it 
appears  to  the  appellate  court  that 
the  exceptant  was  necessarily  pre- 
judiced thereby  "  (Code,  sec.  2545). 
(Id.) 

11.  The  decision  of  a  surrogate  ad- 
judging the  amount  to  be  paid 
over  by  an  administrator  who  has 
been  removed,  if  valid  as  against 
him  is  valid  as  against  the  sureties 
upon  his  bond;  when  their  princi- 
pal is  concluded  they,  in  the  ab- 
sence of  fraud  or  collusion,   are 
concluded    also.     (Hawison  agt. 
Clark,  87  N.  T.,  572.) 

12.  Such  a  decree  may  properly  be 
made  on  the  application  of  an  ad- 
ministrator appointed  in  place  of 
one  removed.     (Id.) 

13.  The  surrogate  of  the  county  of 
New  York  has  authority  to  revoke 
letters  of  administration  when  the 
administrator  has  become  incom- 
petent to  act  by  reason  of   the 
causes  specified  in  the  statute  (sec. 
1,   chap.   359,   Laws  of  1870;   sec. 
34,  chap.  460,  Laws  of  1837);  and 
upon    such    revocation    he    may 
grant  new  letters  to  other  persons 
(2  R.  8.,  78,  sec.  45 ;  chap.  466,  Laws 
of  1863).     (Id.) 

14.  Although    such    jurisdiction  is 
defined  and  limited   by  statute,  if 
it  has  been  exercised  by  said  sur- 
rogate after   jurisdiction  of    the 
person  of  the  administrator  sought 
to  be  removed  has  been  acquired 
by    proper    service    of    citation, 
where  the  facts  of  the  particular 
case  do  not  bring  it  within  the 
statute,  or  without  pursuing  the 


particular  mode  pointed  out,  it  is 
notwithstanding  a"  lawful  order  " 
within  the  meaning  of  the  act  of 
1870,  relating  to  said  surrogate 
(sec.  1,  cliap.  35!),  Laws  of  1870), 
and  the  only  remedy  is  by  appeal, 
or  by  motion  before  the  surro- 
gate ;  his  order  or  decree  cannot 
be  attacked  for  want  of  jurisdic- 
tion, in  an  action  by  the  new  ad- 
ministrator \ipon  the  bond  of  his 
predecessor.  (Id.) 

15.  Under  the  Code  of  Civil  Proced- 
ure (sec.  1337),  the  decision  of  a 
surrogate  upon  a  question  of  fact 
arising    on    conflicting    evidence 
upon  the  final  accounting  of  an 
executor  is  not  reviewable  here. 
(Dans  agt.  Clark,  87  JV.  Y.,  623.) 

16.  The  provision  of  said  Code  (sec. 
2586)  declaring  that :    ' '  Where  an 
appeal  is  taken  upon    the  facts 
the  appellate  court  has  the  same 
power  to  decide  the  questions  of 
fact  which  the  surrogate   had." 
&c.,  had  reference  only  to  appeals 
from  surrogate's  decrees  or  orders 
to  the  supreme  court.     (Id.) 


TRADE-MARK. 

1.  Where  the  plaintiff  had  used  the 
words  "  Alderney  Manufacturing 
Company,"  as  a  trade-mark  in  re- 
lation to  the  oleomargarine  manu- 
factured by  him,  and  had  origin- 
ated and  first  adopted  the  word 
"Alderney"  in  that  connection, 
and  it  formed  an  integral  part  of 
the  label  stamped  upon  all  the 
goods  manufactured  by  him,  and 
defendants,  by  being  incorporated 
under  a  like  name,  claim  the  right 
to  deprive  him  of  the  exclusive 
use  of  that  word  in  the  new  con- 
nection in  which  he  had  placed  it : 
Held,  that  an  injunction  lies 
•  restraining  defendant  from  the 
use  in  any  way  of  the  word 
"Alderney  in  connection  with 
the  manufacture  and  sale  of  oleo- 
margarine. (Lauferty  agt.  Wheeler 
et  al.,  ante,  488.) 
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2.  The  use  of  the  words  "Alderney 
Manufacturing  Company"  is  not 
a  violation  of  the  statute  of  1833, 
forbidding  the  use  of  the  words 
"  &  Co.,  or  and  company,"  unless 
representing  an  actual  partner. 
(Id.) 

TRIAL. 

1.  "Where  an  answer  admits  all  the 
allegations  in  the  complaint  neces- 
sary to  be  established  to  make  out 
the  cause  of  action,  and  sets  up 
an  affirmative  defense,  defendant 
has  the  affirmative  of  the  issue, 
and  the  right  to  open  and  close 
the  case.  The  fact  that  the  com- 
plaint alleges  facts  not  essential 
for  plaintiff  to  aver  "or  prove,  and 
that  the  same  are  denied  by  the 
answer,  does  not  deprive  defend- 
ant of  such  right.  (Murray  agt. 
JT.  T.  L.  Ins.  Co.,  85  N.  7.,  236.) 


TRIAL  FEE. 

1.  Where  a  cause  is  reached  on  the 
day  calendar  and  moved  for  trial 
neither  party  can  withdraw  from 
the  cause  without  being  liable  for 
the  trial  fee.  But  if  the  cause  is 
not  reached  and  moved  on,  no  trial 
fee  is  recoverable.  (Elders  agt. 
Wait*,  ante,  341.) 


TRUSTS  AND  TRUST  FUNDS. 

1.  The  insurance  company,  defend- 
ant, in  October,  1877,  transferred 
to  the  trust  company,  defendant, 
two  mortgages  as  security  to  the 
holders  of  policies  in  the  insur- 
ance company,  the  latter  company 
to  collect  and  retain  for  its  own 
use  the  interest  upon  the  mort- 
gages. The  trust  company  was, 
at  the  request  of  the  insurance 
company,  to  foreclose  the  mort- 
gages in  its  own  name,  on  being 
indemnified  for  costs  and  ex- 
penses, and  to  hold  the  proceeds 
for  the  protection  of  the  policy- 
holders.  In  September,  1878,  the 


insurance  company  made  an  as- 
signment for  the  benefit  of  cred- 
itors, and  at  the  request  of  the 
assignee  the  mortgages  were  de- 
livered to  plaintiffs  for  foreclosure, 
as  attorneys  of  the  trust  company, 
the  plaintiffs  giving  a  receipt  stat- 
ing that  the  proceeds,  after  de- 
ducting the  interest  which  had 
accrued  upon  the  securities  and 
the  costs  and  expenses,  were  to  be 
deposited  with  the  trust  company 
as  security  for  the  holders  of  the 
policies.  There  was  $13,800  of 
interest  due  upon  one  of  the  mort- 
gages at  the  time  of  the  foreclo- 
sure, and  $1,200  upon  the  other, 
while  the  foreclosure  sale  pro- 
duced but  $5,000  upon  one  mort- 
gage and  $1,000  upon  the  other. 
In  this  action  to  determine 
whether  this  $6,000,  less  expenses, 
should  be  paid  to  the  assignee  or 
to  the  trust  company,  and  whether 
the  plaintiffs  have  a  lien  for  serv- 
ices to  the  assignee: 

Held,  that,  as  against  the  trust 
company,  whose  attorneys  they 
are,  the  plaintiffs  are  not  entitled 
to  hold  possession  of  the  fund, 
after  receiving  their  taxable  costs 
and  allowances  ;  and  also  that,  as 
the  agreement  under  which  the 
trust  company  received  the  mort- 
gages created  a  trust,  by  which 
the  policyholders  of  the  insurance 
company  were  to  be  secured,  the 
securities  and  their  proceeds  be- 
came irrevocably  impressed  with 
that  trust,  and  the  trust  company 
is,  therefore,  entitled  to  such  pro- 
ceeds as  against  the  assignee  of 
the  insurance  company,  and  this 
notwithstanding  the  provision  in 
regard  to  the  receipt  and  collec- 
tion of  interest  by  the  insurance 
company.  (Fullerton  agt.  Nation- 
al Burglar  and  Thief  Ins.  Co., 
ante,  5.) 

2.  The  decedent,  who  was  a  resident 
of  New  Jersey  and  died  there, 
about  a  year  before  his  death  exe- 
cuted an  instrument  giving  his  real 
estate,  situated  in  New  York  and 
New  Jersey,  and  all  his  personal 
property,  to  defendants,  in  trust, 
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to  pay  annually  certain  sums  to 
his  children,  with  other  provisions. 
The  grant  was  not  to  take  effect 
until  the  death  of  the  grantor,  and 
was  subject  to  revocation,  modifi- 
cation and  alteration  at  his  plea- 
sure. The  defendants,  under  this 
instrument,  took  possession  of  cer- 
tain personal  property  of  decend- 
ent  in  this  state.  Plaintiff,  as 
public  administrator  (in  default 
of  other  letters  of  administration), 
brings  this  action  to  recover  such 
property,  setting  up  the  instru- 
ment and  asserting  its  invalidity, 
and  alleging  that  decedent  re- 
tained possession  of  the  property 
until  his  death,  and  did  not  assign 
or  deliver  the  same  to  defendants: 
Held  (overruling  demurrer  to 
complaint),  that  the  instrument 
should  be  tested  by  the  law  of 
New  Jersey,  where  it  was  exe- 
cuted, and  where  the  grantor  lived 
and  died;  and  such  instrument 
being  invalid  under  the  common 
law,  and  as  it  cannot  be  assumed 
that  the  statutes  of  New  Jersey  in 
relation  to  trusts  are  identical  with 
those  of  this  state,  the  facts  set 
forth,  in  the  complaint  establish  a 
cause  of  action.  (SuUivan  agt. 
Babcock  et  al.,  ante,  120.) 

3.  The  testator  gave  a  certain  sum 
to  his  executors  in  trust  to  invest 
and  apply  the  income  to  the  use 
of  his  son  Daniel  during  his  life. 
After  his  death  one-half  of  said 
sum  was  directed  to  be  divided 
equally  among  such  of  the  testa- 
tor's children  as  might  then  be 
alive,  and  "  the  heirs  or  legal  re- 
presentatives of  any  children  or 
child  now  or  then  deceased,  ex- 
cept the  heirs  or  representatives 
of  said  Daniel,  share  and  share 
alike  "  In  ease  Daniel's  wife 
should  survive  him  the  other  half 
was  to  be  held  for  her  benefit,  and 
upon  her  death  or  remarriage  it 
should  be  equally  divided  among 
such  of  the  testator's  children  as 
might  then  be  alive  (except  the 
heirs  or  representatives  of  his  son 
Daniel),  share  and  share  alike,  per 
ttirpes  and  not  per  capita: 


Held,  that  the  trust  fund  in  ques- 
tion, upon  the  death  of  Daniel, 
vested  in  testator's  then  living 
children,  and  the  heirs  or  issue  of 
his  deceased  children,  per  stirpes 
and  not  per  capita.  (Coster  agt. 
Butler,  ante,  311.) 

4.  The  plaintiff,  a  general  creditor  of 
the  city  of  Elizabeth,  New  Jersey, 
sought  to  attach  certain  moneys 
belonging  to  the  city  which  the 
comptroller  had  deposited  with 
defendant  to  meet  the  interest  due 
\ipon  the  bonds  of  the  city  on  the 
following  day,  which  deposit  the 
defendant  had  accepted  for  that 
specific  purpose: 

Held,  that  the  transaction 
amounted  to  a  special  deposit  for 
the  benefit  of  the  bondholders; 
that  the  defendant  accepted  it 
upon  that  trust,  and  that  therefore 
the  fund  could  not  be  attached 
at  the  suit  of  a  general  creditor. 
(Hurd  agt.  Farmers'  Loan  and 
Trust  Company,  ante,  314.) 


UNDERTAKING. 

1.  Where  his  sureties  in  an  under- 
taking, instead  of  signing  at  the 
foot    of   the    undertaking,    each 
signed  his  own  affidavit  of  justi- 
fication, which  was  on  the  same 
page  with  the  undertaking,  both 
sureties  appearing  before  a  notary 
public,   who   certified   that    they 
knew  them  "  to  be  the  persons  de- 
scribed in  and  who  executed  the 
above  undertaking,  and  severally 
acknowledged  that  they  executed 
the  same,"  the  execution  of  the 
undertaking  will  be  held  valid. 
(Lampkin  agt.  Douglass,  ante,  47.) 

2.  A  party  appealing  cannot  be  one 
of  the  ''two sureties "  required  by 
the    Code    of    Civil    Procedure. 
(M&rss  agt.  Hasbrouck,  ante,  84.) 

8.  An  undertaking:  on  appeal  is 
fatally  defective  which  is  executed 
by  only  two  persons,  one  of  whom 
is  the  plaintiff  and  appellant. 
(Id.) 
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4.  Where  the  recital  in  the  com- 
mencement of  an  undertaking  on 
appeal  to  the  court  of  appeals  was : 
"  Whereas,  on  a  certain  day  in  the 
supreme  court  the  above  named 
respondents  recovered  a  judgment 
against  the  above  named  appellant 
for  $192.11,  on  the  appeal  from 
the  judgment  and  the  order  grant- 
ing an  extra  allowance  for  costs, 
&c.,"  and  the  undertaking  was 
that  the  persons  named  "under- 
take that  the  said  appellant  will 
pay  all  costs  and  damages  which 
may  be  awarded  against  him  on 
said  appeal,  not  exceeding  $500; 
and  do  also  undertake  that,  if  the 
said  judgment  so  appealed  from, 
or  any  part  thereof,  be  affirmed, 
or  the  appeal  be  dismissed,  the 
said  appellant  will  pay  the  amount 
directed  to  be  paid  by  the  said 
judgment,   or  the  part  of    such 
amount  as  to  which  the  said  judg- 
ment shall  be  affirmed,  if  it  be  af- 
firmed only  in  part,  and  all  damages 
which  shall  be  awarded  against 
said  appellant  on  the  saidappeal : " 

Held,  that  security  has  only  been 
given  for  the  payment  of  the  judg- 
ment recovered  for  the  costs  on 
the  affirmance,  and  not  for  the 
original  judgment  which  was  af- 
firmed at  the  general  term. 

Held,  further,  that,  in  the  lan- 
guage of  section  1332  of  the  Code 
of  Civil  Procedure,  the  under- 
taking is  not  "  the  same,  as  if 
the  judgment  or  order,  from  which 
the  appeal  is  taken,  was  to  the 
same  effect  as  the  judgment  or 
order  affirmed,"  and  is,  therefore, 
defective.  (Id.) 

5.  An  undertaking  given  upon  an 
appeal   to  the  court  of  appeals, 
from  an  order  and  judgment  of 
the    general    term,  affirming  the 
judgment  below,  must,  in  express 
words,  provide  for  the  payment 
of  the  original  judgment  if  the 
judgment  of    the  general    term, 
affirming  such  judgment,  be  itself 
affirmed  by  the  judgment  or  order 
of  the  court  of  last  resort  (See  8.  C., 
ante,  84).     (Morss  agt.  Hasbrouck, 
ante,  201.) 


6.  Where  an  order  of  general  term 
granting  a  new  trial  is  affirmed  on 
appeal  to  this  court  and  judgment 
absolute  directed  agaihst  the  ap- 
pellant, the  sureties  upon  the  un- 
dertaking given  to  perfect  the  ap- 
peal as  prescribed  by  the  Codes 
(Code  of  Civil  Procedure,  sec.  1821! ; 
Code  of  Procedure,  sec.  334),  are 
only  liable  for  costs  of  the  appeal 
to  this  court,  not  for  all  the  costs 
in  the  action.     (Burdett  agt.  Lowe 
85  N.  Y.,  241.) 

7.  An  undertaking  for  costs  is  nee 
essary  on  appeal  to  this  court,  ir 
order  to  make  the  appeal  effectual 
for  any  purpose  (Code    of   Civil 
Procedure,  sec.  1326),  and  the  court 
has  no  power  to  dispense  with  it; 
its  powers  is  limited  to  dispensing 
with  the  security  required  to  stay 
execution    (Sec.     1812).       (Archi- 
tectural Iron   Works  agt.    City  of 
Brooklyn,  85  N.  Y.,  652.) 

8.  It  is  no  defense  to  an  action  on 
an  undertaking  given  to  stay  exe- 
cution under  the  Code  of  Proced- 
ure (sec.  335),  by  executors  on  ap- 
peal from  judgment  against  them 
as  such,  that  sufficient  assets  did 
not  come  to  the  hands  of  the  exe- 
cutors   to     pay    the    judgment. 
(Yates  agt.  Bureh,  87  N.  Y.,  41)9.) 

9.  Under    the     provision    of     said 
Code  (sec.  348)  requiring  ten  days' 
notice  to  "the  adverse  party  of 
the  entry  of  the  order  or  judg- 
ment affirming  the  judgment  ap- 
pealed   from,"  before    bringing 
suit  upon  an  undertaking  given  to 
stay  proceedings  on  appeal  to  the 
general  term,  the  fact  that  after 
entry  of    judgment   and  service 
of  notice  thereof,  the  sum  of  costs 
was  reduced  upon  relaxation,  did 
not  require  the  service  of  a  new 
notice  before  bringing  suit.     (Id.) 

10.  It  seems,  that  under  said  provi- 
sion a  notice  of  the  entry  of  the 
order  or  judgment  of  affirmance, 
without    stating  the    amount  of 
costs  awarded,    would    be  suffi- 
cient.    (Id.) 
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WILL. 

1.  The  testator  gave  a  certain  sum 
to  his  executors  in  trust  to  invest 
and  apply  the  income  to  the  use 
of  his  son  Daniel  during  his  life. 
After  his  death  one-half  of  said 
sum  was  directed  to  be  divided 
equally  among  such  of  the  testa- 
tor's children  as  might  then  be 
alive,  and  "  the  heirs  or  legal  rep- 
resentatives of    any  children  or 
child  now  or  then  deceased,  except 
the  heirs  or  representatives  of  said 
Daniel,   share  and   share  alike." 
In  case  Daniel's  wife  should  sur- 
vive him  the  of!ier  half  was  to  be 
held  for  her  benefit,  and  upon  her 
death  or  remarriage  it  should  be 
equally  divided  among  such  of  the 
testator's  children  as  might  then 
be  alive  (except  the  heirs  or  rep- 
resentatives of    his  son  Daniel), 
share  and  share  alike,  per  stirpes 
and  not  per  capita : 

Held,  that  the  trust  fund  in  ques- 
tion, upon  the  death  of  Daniel 
vested  in  testator's  then  living 
children,  and  the  heirs  or  issue  of 
his  deceased  children,  per  stirpes 
and  not  per  capita.  (Coster  agt. 
Butler,  ante,  311.) 

See  COMPLAINT. 

Norris  agt.  Norris,  ante,  319. 

2.  The  testatrix  by  her  will  directed 
that  her  residuary  estate  upon  the 
death  of  her  husband,  who  had  a 
life    interest    therein,   should  be 
divided,  after  payment  of  certain 
legacies,  into  two  equal  parts;  one 
of  the  two  to  be  subdivided  into 
seven  equal  parts,  one  of  which 
she  gave  to  each  of  six  persons 
named  and  one  to  the  children  of 
another  person,  and  directed  that 
the  "  heirs  of  any  or  either  of  the 
foregoing  persons  who  may  die 
before  my  said  husband  take  the 
share  which  the  persons  or  person 
so  dying  would  have  taken  if  liv- 
ing."   Tlie  husband  of  the  testa- 
trix survived  her,  but  previous  to 
his  death  several  of  the  persons  to 
whom  the  seven  parts  were  given 
had  died: 


Held,  that  the  substantial  interest 
in  these  shares  given  to  these  per- 
sons was  not  to  be  absolutely 
vested  in  them  until  the  death  of 
the  husband  of  the  testatrix,  and 
that  whatever  interest  they  took, 
although  vested  during  his  life- 
time, was  liable  to  be  divested  by 
the  death  of  either  in  the  lifetime 
of  the  tenant  for  life,  and  the  heir 
or  heirs  of  the  person  so  dying 
took  the  share  which  he  or  she 
would  have  taken  if  living  at  the 
time  limited  by  the  will.  There- 
fore the  widow  of  one  of  the  per- 
sons so  dying,  who  by  his  will 
gave  her  all  his  interest  in  the 
property  so  bequeathed,  did  not 
thereby  become  the  owner  of  such 
share,  though  his  nearest  relatives 
by  blood  at  the  date  of  his  death 
were  the  children  and  grand- 
children of  a  deceased  sister,  and 
the  whole  remainder  be  regarded 
as  personal  property,  the  widow 
is  not  included  under  the  term 
"heir,"  as  used  by  the  testatrix, 
and  can  take  nothing  under  the 
will  and  her  husband's  share  must 
go  to  his  nearest  blood  relatives. 
(Tillman  agt.  Sullivan,  ante,  355.) 

3.  A  testator  by  his  will  directed 
his  executors  to  invest  $100,000  in 
bonds,  stock  or  public  securities 
issued  by  the  United  States,  or  by 
certain  cities  or  counties,  particu- 
larly limited  by  him,  and  to  keep 
the  same  so  invested  during  the 
life  of  his  wife,  to  whom  the  in- 
terest or  Licome  thereof  was  to  be 
paid  semi-annually  during  her  life. 
Upon  the  death  of  his  widow,  the 
testator  provided  that  the  sum 
directed  to  be  invested  should  be 
paid  over,  the  one-half  thereof  to 
the  testator's  son,  and  the  other 
half  to  the  testator's  grandson. 
The  executors  invested  the  sum  in 
United  States  four  and  one-half 
per  cent  registered  government 
bonds  due  in  1891,  at  an  average 
premium  of  three  and  eleven-sixty- 
fourths  per  cent,  so  that  the  par 
value  of  the  bonds  purchased 
amounts  to  the  sum  of  $9(5,700, 
the  balance,  $3,000  and  upwards, 
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having  been  applied  to  the  pay- 
ment of  the  premium  which  the 
bonds  bore : 

Held,  that  the  ultimate  loss,  if 
any,  for  premiums  paid  should 
fall  on  the  remaindermen.  (Ber- 
gen agt.  Valentine  et  al.,  ante,  221.) 


WITNESS. 

1.  When  a  plaintiff  has  examined 
the    defendant    under    the    pro- 
visions of  the  Code,  he  may  never- 
theless bring  such  defendant  into 
court  as  a  witness  to  prove  ad- 
ditional   facts    about    which    no 
examination    was    had.     (Berdett 
agt.  Berdett,  ante,  339.) 

2.  The  provision  of  the  Code  of  Civil 
Procedure  (sec.  832),  making  a  per- 
son who  has  been  convicted  of  a 
crime  or  misdemeanor  a  compe- 
tent witness,  prior  to  the  amend- 
ment thereof  in  1879  (cfiap.  542, 
Laws  of  1879),  did  not  apply  to 
criminal  cases,  and  did  not  remove 
the  disqualification,  as  a  witness, 


imposed  by  the  Revised  Statutes 
(2  R.  8.,  701,  sec.  23),  upon  a  per- 
son convicted  and  sentenced  for  a 
felony.  (Perry  agt.  People,  86 
N.  Y.,  353.) 


WRIT  OF  PROHIBITION. 

1.  While  a  writ  of  prohibition  lies 
to  restrain  a  judicial  tribunal  from 
exercising  jurisdiction  in  matters 
not  within  its  cognizance,  as  well 
as  those  in  excess  of  it,  it  was 
never  intended  that,  this  remedy 
should  be  used  as  a  means  of  in- 
terfering with  the  orderly  practice 
of  the  courts  or  as  a  method  to 
stay  summary  proceedings.     (The 
People  ex  ret    Cook  agt.  Parker, 
ante,  3.) 

2.  In  summary  proceedings  if  the 
final  order  of  the  justice  awards 
delivery  of  the  property,  the  issu- 
ance of  the  warrant  may  be  en- 
joined   in  pursuance    of    subdi- 
vision 2,  section  22fi5  of  the  Code 
of  Civil  Procedure.     (Id.} 
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Liability  of  borrower  for  fees 
and  charges  of  an  attorney 
who  searches  title,  at  the  re- 
quest of  party  proposing  to 
make  the  loan 236 

J'l  '.::(•:*.  >?l 
ATTORNEY  AND  CLIENT. 

To  give  the  right  to  a  client  to 
proceed  summarily  against  an 
attorney,  what  is  essential  to 
be  proved 152 

Liability  of  client  for  illegal 
issuance  of  execution  against 
the  body  by  an  attorney 175 


B. 

BILLS,  NOTES  AND  CHECKS. 


When  charging  and  crediting  a 
check  by  a  bank  constitutes  a 
payment  and  renders  itself  lia- 
ble for  the  amount  as  for  a  col- 
lection affected 309 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

Where  two  notes  were  given  in 
settlement  of  a  past  due  bill 
of  exchange,  upon  the  promise 
of  the  creditor  to  return  the 
bill,  the  failure  to  so  return  is 
a  good  defense,  and  proof  of 
the  loss  of  the  bill  is  no  ex- 
cuse ..  81 


BILL  OF  PARTICULARS. 

In  an  action  in  the  nature  of  a 
quo  warranto  —  when  may  be 
ordered  —  rights  of  plaintiff 
in  such  case,  who  is  ordered 
to  serve  bill  of  particulars  on 
defendant's  motion,  to  be 
allowed  to  serve  other  and 
additional  bills 271 


BOARDS  OF  HEALTH. 

When  municipal    corporations 
not  liable  for  their  acts 103 


BOOK-MAKING. 

A  violation  of  chapter  178  of 
Laws  of  1877..   396 


BROOKLYN  ELEVATED 
RAILWAY. 

Power  of  the  court  to  prevent 
(by  injunction)  the  board  of 
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aldermen  from  passing,  over 
the  mayor's  veto,  a  resolution 
changing,  the  route  of  such 
railway  —  the  board  of  alder- 
men amenable  to  an  injunction 
order  in  an  action  against  the 
city 115 


c. 

CODE  OF  CIVIL  PROCEDURE. 

Sections  14,  1709,  1090,  1712, 
1419,  1700  —  sheriff  cannot  be 
proceeded  against  as  for  a 
contempt  because  of  a  mis- 
take in  the  discharge  of  an 
official  duty  —  replevin 434 

Section  354 — causes  of  action 
which  may  not  be  united  in 
the  same  complaint 354 

Section  382  —  what  proof  as  to 
diligence  is  necessary  in  an 
affidavit  for  an  order  of  publi- 
cation of  a  summons 382 

Sections  416,  1693 — in  an  ac- 
tion to  recover  a  chattel,  the 
court  acquires  jurisdiction 
from  the  commencement  of 
the  action,  and  the  arrest  of  a 
defendant  without  the  service 
of  any  summons,  is  not  such 
an  irregularity  as  will  justify 
the  setting  aside  of  the  order,  280 

Sections  421 ,  422  —  necessity  of 
formal  notice  of  appearance 
under  these  sections 79 

Section  516  —  when  the  court 
will  or  will  not  require  a  reply 
to  an  answer 159 

Section  542  —  the  provision  con- 
tained in  this  section,  in  re- 
gard to  striking  out  an  amend- 
ed pleading,  means  that  the 
plaintiff  may,  upon  proof  that 
the  amendment  was  inter- 
posed for  delay,  make  an  in- 
dependent motion  to  strike 


PAGE. 

the   amended  pleading  from 
the  record 283 

Section  546  —  in  an  action  in 
the  nature  of  a  quo  warranto — 
when  under  this  section  the 
defendant  not  entitled  to  have 
it  made  more  definite  and  cer- 
tain  271 

Sections  635,  636,  3343— what 
are  sufficient  facts  to  justify 
an  attachment 491 

Section  63(5  — what  the  affida- 
vit on  which  an  attachment 
is  asked  must  state  and  show,  47 

Section  647  —  what  interest  in 
corporation  may  be  levied 
upon  under  this  section  — 
how  and  in  what  manner  serv- 
ice to  be  made 484 

Section  803  —  when  the  discov- 
ery of  the  books  of  a  copart- 
nership will  be  permitted  in 
an  action  against  one  of  the 
copartners 215 

Section  894  —  granting  of  open 
commission  to  take  testimony 
without  the  state  under  this 
section  is  matter  of  discre- 
tion—  appeal  lies  from  order,  49 

Sections  984,  985,  986  — time 
within  which  the  notice  of 
motion  to  change  place  of 
trial  must  be  made  —  if  not 
made  in  time  the  right  to  the 
change  is  waived 516 

Sections  1189,  1525,  1526,  1529, 
1005,  1292,  1323  — a  defend- 
ant who  has  been  evicted  by 
virtue  of  a  judgment  in  an  ac- 
tion of  ejectment,  provided  a 
new  trial  is  granted  in  such 
action  upon  an  appeal,  and 
he  succeeds,  cannot  enter  a 
judgment  of  restitution  with- 
out an  order  of  the  court  al- 
lowing it 362 
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Sections  1306,  1226,  1211  — de- 
posit in  lieu  of  undertaking 
must  remain  until  final  de- 
termination in  court  of  ap- 
peals   405 

Sections  1317,  1326,  1327,  1328, 
1330,  1331,  1332  — form  of 
undertaking  on  appeal  to  the 
court  of  appeals,  from  a  judg- 
ment or  order  of  the  general 
term,  affirming  a  judgment  or 
order  previously  entered, 
•with  costs 201 

Sections  1326,  1327,  1334,  811, 
1332  — undertaking  on  appeal 
which  is  signed  by  two  sure- 
ties, one  of  which  is  plaintiff, 
is  defective  when  not  in  the 
form  prescribed  by  the  Code,  84 

Section  1533  —  a  remainderman 
cannot  compel  present  parti- 
tion and  sale  of  real  estate 
while  the  life  tenant  is  still 
living,  without  his  assent. . . .  408 

Section  2231  —  summary  pro- 
ceedings cannot  be  instituted 
for  the  removal  of  a  tenant 
on  the  ground  of  occupancy 
for  an  illegal  trade,  where 
such  violation  has  ceased  be- 
fore the  application  is  made,  286 

Sections  2260,  2261  —  appeal  lies 
to  general  term  of  court  of 
common  pleas  from  general 
term  of  marine  court,  in  land- 
lord and  tenant  proceedings. .  286 

Section  2261,  2262,  2266  — in 
summary  proceedings  to  re- 
cover the  possession  of  real 
property,  no  stay  can  be  had 
in  the  case  of  a  holding  over 
after  the  expiration  of  a  ten- 
ant's term 165 

Section  2265  —  in  summary  pro- 
ceedings —  how  issuance  of 
warrant  or  final  order  of  jus- 
tice awarding  delivery  of  the 
property  to  be  stayed 3 


PAGE. 

Section  2460  —  to  what  extent 
examination  taken  in  supple- 
mentary proceedings  are  ad- 
missible in  evidence  in  civil 
or  criminal  proceedings  —  ef- 
fect of  exclusion  of  such  tes- 
timony   349 

Sections  3228,  3229— when  de- 
fendants, who  sever  in  their 
defense,  are  entitled  to  separ- 
ate bills  of  costs 237 

Sections  3240,  3250,  8251  —  pro- 
ceedings under  the  general 
railroad  act  to  acquire  title  to 
land  are  special  proceedings, 
and  the  court  has  power,  in 
its  discretion,  to  allow  costs — 
how  and  when  to  be  allowed,  123 

Section  3253  —  when  party  en- 
titled to  extra  allowance  ....  237 

Section  3268  — the  New  York 
common  pleas,  not  the  county 
court  referred  to  in  this  sec- 
tion—  in  an  action  brought 
in  this  court,  a  plaintiff  who 
resides  in  Brooklyn  cannot  be 
required  to  file  security  for 
costs ,.  377 


CODE  OF  CRIMINAL 
PROCEDURE. 

Sections  56,  57,  58,  962  —  juris- 
diction of  justices  of  the 
peace  in  cases  of  assault  and 
battery 97 

Sections  145,  188,  221,  783,  784, 
789  —  right  of  a  prisoner 
against  whom  a  verdict  has 
been  found  by  a  coroner's 
jury,  to  an  examination  before 
a  magistrate  prior  to  being 
held  for  the  grand  jury 255 

Sections  856,  434  —  voluntary 
absence  of  prisoner  from 
court-room  during  trial,  not 
error 143 
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COHOE3  (CITY  OF). 

PAGE. 

The  act  of  1880  (Laws  of  1880, 
cJiap.  456,  sec.  29)  as  to  power 
of  recorder  to  punish  the 
crime  of  petit  larceny  is  con- 
stitutional   73 


CONSTITUTIONAL  LAW. 

The  law  of  1880  (Laws  of  1880, 
chap.  456,  sec.  29),  giving  the 
recorder  of  the  city  of  Cohoes 
power  to  punish  the  crime  of 
petit  larceny  more  severely 
than  in  other  parts  of  the  state 
is  constitutional 73 

Act  relative  to  establishment, 
laying  out  and  opening  Lex- 
ington avenue  (cfiap.  469, 
Laws  of  1881)  not  unconstitu- 
tional..   462 


COMMISSION. 

When  open  commission  to  take 
testimony  without  the  state 
may  issue  —  granting  of,  mat- 
ter of  discretion  —  appeal  lies 
from  order.. ,  ...  94 


COMMISSIONERS. 

Appointed  as  to  land  to  be 
taken  for  a  railroad,  their 
powers  and  duties  —  when 
award  will  be  set  aside  for 
irregularities  — right  of  owner 
to  examine  witnesses 265 


COMMISSIONERS  OF  CEN- 
TRAL PARK. 

Their  power  to  prohibit  the  use 
of  bicycles  therein 345 


COMPLAINT. 

Which  demands  equitable  re- 
lief, even  though  a  cause  of 

VOL.  LXIII        79 


PAGE. 

acton  at  law  is  stated  —  effect 
of  demurrer  by  defendant. . .  262 

In  an  action  in  the  nature  of  a 
quo  warranto  —  when  defend- 
ant not  entitled  to  have  it 
made  more  definite  and  cer- 
tain  271 

Sufficiency  of,  in  action  by 
devisee  before  probate  of  will,  319 

Sufficiency  of,  in  action  to  re- 
cover damages  for  abuse  of 
legal  process  —  action  may 
be  sustained  without  proof 
of  probable  cause  —  where 
greater  particularity  in  a 
complaint  is  required,  the 
remedy  is  by  motion  and  not 
by  demurrer -.-. .... ......  326 

Sufficiency  of  — in  action  of 
trover  to  recover  damages  for 
the  conversion  of  personal 
property  —  no  demand  neces- 
sary and  none  need  be  alleged,  471 


CONTRACT. 

In  suit  for  breach  of,  up  to 
what  time  damages  may  be 
recovered 351 


CORPORATION. 

What  interest  in  may  be  levied 
upon  by  attachment  —  how 
and  in  what  manner  levied  . .  484 

Lien  of  creditor  upon  assets  of 
a  corporation  —  receivership 
of  a  corporation  pendente  lite — 
its  scope 497 


COSTS. 

Proceedings  under  the  general 
railroad  act  are  special  pro- 
ceedings, and  the  court  has 
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power,  in  its  discretion,  to 
award  costs  —  when  and  how 
to  be  allowed 123 

Claims  of  attorneys  for  inter- 
vening policyholders  tc  fees 
out  of  insurance  companies' 
assets,  should  not  be  allowed,  129 

In  an  action  in  which  a  counter- 
claim is  interposed,  the  com- 
plaint was  dismissed,  and  no 
recovery  was  had  on  the 
counter-claim — who  entitled 
to  costs 179 

"When  cause  is  on  day  calendar 
but  not  reached  and  moved 
on,  no  trial  fee  is  recoverable,  341 

When  by  order  of  the  appellate 
court  judgment  is  reversed, 
with  costs  to  abide  event,  who 
entitled  to 343 

When  defendant  may  require 
security  for  costs 377 

When  defendants,  who  sever 
in  their  defense,  appearing  by 
different  attorneys,  and  all 
aucceed.'  are  entitled  to  sep- 
arate bills  of  costs 237 


COUNSEL  FEES. 

Claims  of  attorneys  for  inter- 
vening pQlicyholders  to  fees 
out  of  insurance  companies' 
assets,  should  not  be  allowed,  129 


COUNTER-CLAIM. 

When  a  counter-claim  is  .inter- 
posed, the  complaint  being 
dismissed  and  no  recovery 
being  had  on  the  counter- 
claim, who  entitled  to  costs. . 


CRIMINAL  LAW. 

Right  of  prisoner  against  whom 
a  coroner's  jury  has  found  a 


TACK. 

verdict,  to  an  examination 
before  a  magistrate  prior  to 
being  held  for  the  grand  jury,  255 

Voluntary  absence  of  prisoner 
from  court-room  during  trial 
not  error .  143 


CREDITOR'S  ACTION. 

In  equity  —  legal  remedies  to 
be  exhausted  —  lien  of  credit- 
ors upon  assets  of  a  corpora- 
tion   497 


CRUEL  AND  UNUSUAL 
PUNISHMENT. 

Defined . .  ,73 


CREDITOR'S  BILL. 

Will  lie  to  reach  personal  as 
well  as  real  property 127 


DAMAGES. 

In  action  for  negligent  killing. — 
when  verdict  should  not  be 
set  aside  as  excessive 828 

Up  to  what  time,  may,  be  recov- 
ered in  suit  for  breach  of 
contract 351 

Measure,  of ,  in  action  by  pledger 
against  pledgee,  for  wrongful 
sale  of  pledge 34 


DEMURRER: 

To  a  complaint'  -which  is  gen- 
eral, that  it  does  not  state  facts 
sufficient  to  constitute  a  cause 
of  action,  will  be  overruled  if 
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one  cause  of  action  is  suffi- 
ciently stated 128 

Absence    of    necessary   parties 
may  be  taken  advantage  of  by,  262 


DESCENT. 

Right  of  illegitimate  children 
to  inherit..  ,     62 


DISCOVERY  OF  BOOKS    AND 
PAPERS. 

Of  a  copartnership,  in  an  action 
against  one  of  the  copartners, 
will  be  permitted 215 


DISTRICT  COURTS. 

Power  to  adjourn  a  cause  —  no 
power  to  interplead  parties. .  50 

Their  jurisdiction  in  certain 
cases  of  summary  proceed- 
ings   90 


DIVORCE. 

Where  a  decree  of  separation 
has  been  entered,  without  any 
provision  for  maintenance  of 
wife,  it  cannot  afterwards  be 
changed  on  application  of  the 
wife,  so  as  to  make  such  pro- 
vision   194 

Evidence  in  action  for,  upon 
ground  of  adultery  —  when 
presumption  of  innocence 
should  prevail  —  when  coun- 
sel fee  should  be  allowed 481 

Evidence  in  action  for,  upon 
ground  of  adultery  —  when 
presumption  of  innocence 
should  prevail  —  when  coun- 
sel fee  should  be  allowed 487 


DOWER. 

PAGI. 

When  jvidow  entitled  to  ad- 
measurement —  when  accept- 
ance of  rents  and  execution 
of  leases  does  not  preclude 
her  from  demanding  further 
admeasurement  —  to  bar  dow- 
er, the  grant  7imst  be  in  fee, 
tail,  or  for  the  term  of  her  life,  1 10 


E. 


EXECUTOR. 

Cannot  assign  claims  owing  to 
himself  individually,  to  him- 
self as  executor 228 


EJECTMENT. 

A  defendant  who  has  been 
evicted  by  virtue  of  a  judg- 
ment in  an  action  of  eject- 
ment, when  a  new  trial  is 
granted  in  such  action  upon 
an  appeal,  and  he  succeed*, 
cannot  enter  a  judgment  of 
restitution,  without  an  order 
of  the  court  allowing  it 362 


EVIDENCE. 

What  admissible  to  explain  a 
written  instrument  —  when 
parol  evidence  admissible. . . .  233 


EXAMINATION   OF  PARTY 
BEFORE  TRIAL. 

Party  so  examined  may  be 
brought  into  court  as  a  wit- 
ness to  prove  additional  facts,  339 


F. 

FALSE   IMPRISONMENT. 

Liability  of  client  for  illegal  is- 
suance of  execution  against 
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the  body  by  an  attorney  — 
when  stipulation  not  to  sue 
void..  .  175 


FEES. 

Sheriff  is  not  entitled  to  pound- 
age fees  for  arresting  a  de- 
fendant under  an  execution 
against  the  person,  and  com- 
mitting him  to  jail,  where  the 
judgment  has  not  been  paid,  167 


H. 

HIGHWAY. 

Sought  to  be  established  by  evi- 
dence of  user,  what  must  be 
shown  —  facts  held  to  be  suf- 
ficient to  establish  highway,  242 


HUSBAND  AND  WIFE. 

Wife  may  maintain  action 
against  her  husband  for  an 
assault  and  battery 181 

When  tenants  in  common  in 
lands  conveyed  to  them  joint- 
ly—  wh«i  grantee  in  a  con- 
veyance by  wife  entitled  to  a 
partition 240 


I. 

INJUNCTION. 

Power  of  court  to  prevent  (by 
injunction)  the  board  of  alder- 
men of  Brooklyn  from  pass- 
ing, over  the  mayor's  veto,  a 
resolution  changing  the  route 
of  the  Brooklyn  Elevated  rail- 
way —  the  board  of  aldermen 
amenable  to  such  order  in  an 
action  against  the  city  —  such 


order,  though  signed  by  a 
county  judge,  is  a  lawful 
mandate  of  the  court  until  re- 
versal, and  a  violation  of  it  is 
a  contempt 115 

Does  not  lie  merely  to  restrain 
an  illegal  arrest 396 


ILLEGITIMATE  CHILDREN. 
Their  right  to  inherit 62 

-    INSURANCE. 

When  mandamus  will  not  be  al- 
lowed to  compel  the  superin- 
tendent of  the  insurance  de- 
partment to  file  their  annual 
report  required  by  chapter 
256  of  Laws  of  1881  — issu- 
ance of  certificate  required  by 
this  act  in  the  discretion  of 
the  superintendent 54 

INSURANCE  (LIFE). 

For  wife  and  children — when 
surrender  of  policy  by  in- 
sured invalid 394 

When  condition  in  paid-up  poli- 
cy, that  the  non-payment  of 
interest  on  the  outstanding 
premium  note  on  the  day 
when  it  became  due  should 
void  the  policy  is  unwarrant- 
ed and  the  plaintiff  is  not 
bound  by  it  —  insurance  on 
life  of  husband  payable  to  the 
wife  under  laws  of  Massachu- 
setts; where  wife  dies  intes- 
tate before  her  husband,  goes 
to  the  estate  of  the  husband,  442 

INTEREST. 

When  not  to  be  allowed 336 
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INTEPLEADER. 

PAGE. 

District    courts    no    power    to 
interplead  parties 50 


J. 

JURISDICTION. 

Of  district  courts  in  certain 
cases  of  summary  proceed- 
ings    90 

Of  justices  of  the  peace  in  cases 
of  assault  and  battery 97 

Of  courts  of  equity  over  reli- 
gious corporations 465 

In  an  action  to  recover  a  chattel, 
time  when  court  acquires 280 

Corporation  of  another  state 
may  sue  an  alien  corporation 
in  the  federal  courts  . .  ,'.  459 


JUSTICES  OF  THE  PEACE. 

Their  jurisdiction  in  cases  of 
assault  and  battery 97 


L. 

LANDLORD  AND  TENANT. 

Liability  of  landlord,  who 
leases  premises  with  the 
machinery  contained  therein, 
for  an  injury  received  by  an 
employe  of  the  tenant,  in 
coming  in  contact  with  the 
same 172 

Effect  of  judgment  in  summary 
proceedings  to  dispossess  ten- 
ant, on  suit  afterwards 
brought  by  tenant  against 
landlord  to  recover  damages 
for  breach  of  verbal  agree- 
ment to  make  repairs 387 


Appeal  lies  to  general  term  of 
court  of  common  pleas  from 
general  term  of  marine  court, 
in  landlord  and  tenant  pro 
ceedings 286 


LEASE. 

When  specific  performance  of 
a  covenant  of  renewal  will  be 
ordered ,90 


LEASES. 

Held  by  partnerships  are  part 
of  good  will  of  business  ....  401 


LEVY. 

When  sheriff  not  liable  as  a 
tresspasser  in  levying  upon 
property  exempt  from  levy 
and  sale. .  371 


LIMITED    LIABILITY 
COMPANIES. 

When  and  to  what  extent  stock- 
holders personally  liable  for 
debts  of  same 43 


M. 

MANDAMUS. 

Will  not  issue  on  the  applica- 
tion of  the  attorney-general  to 
compel  a  common  carrier  to 
discharge  his  duties  as  such..  291 


MANHATTAN  ELEVATED 
RAILROAD. 

Appointment  of   receivers  did 
not  terminate  lease  —  where 
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PAOB. 

the  court  had  taken  property 
to  hold  "until  final  judg- 
ment is  entered"  in  the 
action,  it  could  not,  when  the 
action  was  at  issue,  by  an- 
swer denying  the  insolvency, 
without  a  trial,  surrender  the 
property  upon  the  alleged 
ground  of  insolvency 14 


MI8JOINDER. 

Causes  of  action  which  may  not 
be  united  in  the  same  com- 
plaint   354 


MORTGAGE  FORECLOSURE. 

In  case  of  death  of  mortgagor 
deficiency  to  be  paid  out  of 
his  personal  estate 1 

A  grantee,  subsequent  to  the 
filing  of  notice  of  lis  pendens, 
is  bound  by  all  the  proceed- 
ings in  the  action  to  the  same 
extent  as  if  he  were  a  party. .  72 

Meaning  of  stipulation 211 


MOTIONS. 

Court  no  power,  on  motion,  to 
settle  conflicting  claims  of 
ownership  —  when  a  motion 
presents  difficult  questions  of 
law  and  contested  questions 
of  fact,  the  court  should  re- 
fuse to  consider  and  decide 
them  in  that  summary  man- 
ner, but  leave  the  party  to  its 
remedy  by  action 14 


MUNICIPAL    CORPORATIONS. 

Liability  of,  for  acts  of  execu- 
tive boards  or  officers 103 


K 

NEGLIGENCE. 

PAGE. 

Liability  of  landlord  who  leases 
premises  with  the  machinery 
contained  therein,  for  an  in- 
jury received  by  an  employe 
of  the  tenant  in  coming  in 
contact  with  the  same 172 

In  action  against  railroad  com- 
pany for  damages  for  negli- 
gent killing,  when  verdict 
should  not  be  set  aside  as 
excessive . .  328 


NEW  YORK  (CITY  OF). 

Right  of  removal  by  heads  of 
departments,  of  the  clerks  of 
the  same,  by  reason  of  the 
diminution  of  business  in  the 
department 134 


NUISANCE. 

Indictment  for,  in  obstructing 
a  highway,  which  contains 
averments  for  continuance, 
verdict  of  guilty  is  error 
where  there  is  no  evidence  of 
continuance  . .  .  242 


o. 

OFFICES  AND  OFFICERS. 

Emoluments  of  offices  attach  to 
the  true  and  not  the  mere 
colorable  title  —  by  whom  ac- 
tion may  be  obtained 448 


F. 

PARTIES. 

Not    necessary  for  the   trans- 
feree of  an  interest  to  make 
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application  for  his  substitu- 
tion as  a  party  to  the  action  — 
assignee  in  bankruptcy  of  a 
bank  may  prosecute  action 
begun  .previous  to  his  appoint- 
ment by  the  bank,  in  its  name, 
without  formal  order  to  that 
effect 149 

In  an  action  brought  to  restore 
notes  alleged  to  have  been 
canceled  in  pursuance  of  a 
wrongful  scheme,  who  are 
necessary  parties 262 


PARTITION. 

When  grantee  in  a  conveyance 
by  wife  entitled  to  a  partition,  240 

Remainderman  cannot  compel 
present  partition  while  the 
life  tenant  is  still  living,  with- 
out his  assent ...  .  408 


PARTNERSHIP. 

Continuation  of  firm  name  by 
survivors  and  legal  repre- 
sentatives —  when  and  to 
what  extent  allowable 40 

Leases  held  by,  are  part  of  good 
will  of  business  —  expectation 
of  renewal  of  same  remains 
with  the  power  of  disposition 
of  good  will  —  neither  party 
can  sever  such  expectancy 
for  his  own  interest  after  dis- 
solution  401 


PLEADINGS. 

A  general  demurrer  to  a  com- 
plaint that  it  does  not  state 
facts  sufficient  to  constitute 
a  cause  of  action,  will  be 
overruled  if  one  or  more 
causes  of  action  is  suffi- 
ciently stated 128 


PAGE. 

Plea  in  abatement  setting  forth 
non-joinder  of  parties,  need 
not  state  that  they  are  living 
and  within  the  jurisdiction 
of  the  court 157 


PLEA  IN  ABATEMENT. 

Setting  forth  non-joinder  of 
parties  need  not  state  that 
they  are  living  and  within 
the  jurisdiction  of  the  court,  157 


PLEDGE. 

Measure  of  damages  in  action 
by  pledgor  against  pledgee 
for  wrongful  sale  of  pledge. .  34 


PRACTICE. 

Necessity  of  formal  notice  of 
appearance  under  sections 
431,  422  of  the  Code  of  Civil 
Procedure 79 

Where  a  demurrer  is  amended 
by  the  service  of  an  answer, 
such  service  abates  a  motion 
for  judgment,  and  an  inde- 
pendent motion  to  strike  out 
the  amended  pleading  should 
bemade 283 


PLACE  OF  TRIAL. 

Time  within  which  notice  of 
motion  to  change  must  be 
made  —  if  not  made  in  time, 
the  right  to  change  is  waived,  516 


E. 

RAILROADS. 

Mandamus  will  not  issue  on  the 
application  of  the  attorney- 
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general  to  compel  a  common 
carrier  to  discharge  his  duties 
as  such 291 

Manner  of    acquiring  title    to 
real  estate. .,  .  265 


REFEREE'S  FEES. 

Liability    of     attorney     for  — 
•what  is  payment  of  them 298 


REFERENCE. 

Court  no  power  to  increase 
number  of  referees  after  order 
of  reference  made  to  one 
referee 206 

How  and  when  motion  may  be 
made  to  set  aside  report  of 
referee  appointed  under  stat- 
ute providing  for  the  hearing 
and  determining  of  claims 
against  the  estate  of  a  de- 
ceased party 228 


RELIGIOUS  SOCIETIES. 

Trustees  of,  no  power  to  divert 
church  property  from  the 
uses  and  purposes  of  the  de- 
nomination of  Christians  that 
obtained  and  acquired  it 465 


REMOVAL. 

Of  cause  from  district  court  to 
common  pleas  —  when  too 
late  to  make  motion  for 298 


REPLY. 

When  the  court    will  not  re- 
quire    159 


RESPONDEAT  SUPERIOR. 

PAGE. 

When  maxim  does  not  apply  to 
officers  of  municipal  corpora- 
tions . ,  .103 


REVIVAL. 

Where,  after  commencement  of 
action  to  foreclose  a  mortgage, 
and  after  lis  pendens  filed,  the 
mortgagor  sells  the  premises 
and  dies  pending  the  action, 
against  whom  should  the 
same  be  revived ,  72 


ROADS  AND  HIGHWAYS. 

The  constitutional  prohibition 
against  the  legislature's  pass- 
ing a  private  or  local  bill  lay- 
ing out  or  opening  roads,  etc., 
relates  to  country  roads  or 
highways,  and  not  to  streets 
and  avenues  of  cities 462 


s. 

SERVICE  OF  PROCESS. 

How  a  foreign  corporation  may 
be  served  . ,  459 


SHERIFF. 

Liability  of,  for  false  return  — 
in  action  against,  for  false  re- 
turn, what  may  be  set  up  as  a 
defense 191 

His  fees  on  execution  against 
the  person  —  not  entitled  to 
poundage  fees  where  the  judg- 
ment has  not  been  paid 167 

When  not  to  be  held  guilty  of 
contempt 434 
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When  not  liable  as  a  trespasser 
in  levying  upon  property  ex- 
empt from  levy  and  sale  .... 


SPECIAL  PROCEEDINGS. 

Proceedings  under  the  general 
railroad  act  to  acquire  land 
are  special  proceedings  — 
when  and  how  costs  to  be  al- 
lowed..    128 


SPECIFIC  PERFORMANCE. 

When  specific  execution  of  a 
new  lease  will  be  ordered. ...     90 


STIPULATION. 

Not  to  sue  for  false  imprison- 
ment—  when  void  for  duress,  175 


SUMMARY  PROCEEDINGS. 

Effect  of  judgment  in,  to  dis- 
possess tenant,  on  suit  after- 
wards brought  by  tenant 
against  landlord  to  recover 
damages  for  breach  of  ver- 
bal agreement  to  make  repairs,  887 

Cannot  be  instituted  for  the  re- 
moval of  a  tenant  on  the 
ground  of  occupancy  for  an 
illegal  trade,  where  such  vio- 
lation has  ceased  before  the 
application  is  made 28$ 

How  issuance  of  warrant  on 
final  order  of  justice  award- 
ing delivery  of  the  property 
to  be  stayed 3 

Powers  of  justices  of  district 
courts  in  such  proceedings 
are  limited 90 

To  give  the  right  to  proceed 
summarily  against  an  attor- 


ney, what  is  essential  to  be 
proved 152 

To  recover  the  possession  of 
real  property  no  stay  can  be 
had  in  the  case  of  a  holding 
over  after  the  expiration  of  a 
tenant's  term 165 


SUMMONS. 

What  proof  as  to  diligence  is 
necessary  in  an  affidavit  for 
an  order  of  publication  of 
summons 382 


STATE  COURTS. 

When  wih  not  interfere  by  in- 
junction to  prevent  the  pros- 
ecution of  a  suit  in  a  federal 
court  —  when  will  not  order 
bonds  delivered  into  its  cus- 
tody pending  the  action 418 


STAY  OF  PROCEEDINGS. 

Not  void  under  Rule  37,  though 
granted  within  nine  days  of  a 
circuit  at  which  the  cause  is 
noticed  for  trial,  and  by  a 
judge  other  than  the  one  who 
is  to  hold  the  circuit 403 

When  should  be  granted  pend- 
ing an  appeal  to  the  general 
term  from  an  order  denying 
motion  to  make  complaint 
more  definite  and  certain,  but 
allowing  a  bill  of  particulars,  373 


SUPERINTENDENTS  OF 
THE  POOR. 

Person  removing  from  one  town 
to  another  and  becoming  a 
pauper,  which  town  liable  for 
his  support 367 


VOL.  LXII1 
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SUPERVISORS. 

PAQI. 

Their  powers  and  duties  as  to 
disputed  boundary  lines  be- 
tween towns  —  notice  of  in- 
tention to  fix  line  when  de 
fective— board  acts  judicially,  411 


STATUTE  OF  FRAUDS. . 

Parol  agreement  to  work  a  farm 
void  under  . .  378 


SUPPLEMENTARY 

INGS. 


PROCEED- 


Examination  taken  in,  to  what 
extent  admissible  in  evidence 
in  civil  or  criminal  proceed- 
ings   349 


T. 

TAXATION. 

Under  chapter  542  of  the  Laws 
of  1880 — the  act  not  uncon- 
stitutional —  when  it  became 
operative 451 


TRADE  MARK. 

Law  of  —  the  use  of  the  words 
"  Alderney  Manufacturing 
Company  "  not  a  violation  of 
the  statute  of  1833  forbidding 
the  use  of  the  words  &  Co. , 
unless  representing  an  actual 
partner 488 


TRIAL  FEE. 

When  and  when  not  to  be  al- 
lowed   341 


TROVER. 

TAOE. 

Sufficiency  of  complaint  in  ac- 
tion of . .  .  471 


TRUST  DEED. 

Validity  of,  to  be  tested  by  the 
law  of  the  state  where  it  was 
executed,  and  where  the 
grantor  lived  and  died  —  that 
the  statute  of  another  state  in 
relation  to  trusts  are  identical 
and  cannot  be  assumed,  but 
must  be  alleged  and  proved. .  120 


TRUST. 

For  the  security  of  policyhold- 
ers  of  insurance  company  — 
what  is  sufficient  to  establish 
one  —  after  such  trust  has 
been  created  title  passes  to 
trustee —  creator  of  such  trust 
no  power  to  revoke  same ....  5 

Funds  deposited  for  payment  of 
interest  upon  city  bonds  in  a 
trust  company  cannot  be  at- 
tached at  the  suit  of  a  general 
creditor. .  314 


u. 

UNDERTAKING. 

On  appeal  is  defective  which 
is  signed  by  two  sureties, 
one  of  which  is  plaintiff  — 
when  not  in  the  form  pre- 
scribed by  the  Code 84 

Form  of,  on  appeal  to  the  court 
of  appeals,  from  a  judgment 
or  order  of  the  general  term, 
affirming  a  judgment  or  order 
previously  entered,  with  costs,  201- 

On  appeal  from  judgment  for  a 
chattel,  judge  to  fix  amount 
of...  386 
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Deposit  in  lieu  of,  must  remain 
until  final  determination  in 
court  of  appeals 405 


USER. 

What  must  be  shown  to  estab- 
lish a  highway  by 242 


w. 

WIDOW. 

When  entitled  to  admeasure- 
ment of  dower  —  to  bar  dow- 
er the  grant  must  be  in  fee, 
tail  or  for  the  term  of  her  life,  110 


WILL. 

Loss,  if  any,  for  premiums  paid 
on  purchase  of  bond,  the  in- 
terest of  wnich,  by  terms  of 
will,  to  go  to  the  widow  dur- 


ing her  life,  and  principal 
sum  after  death  to  be  paid 
over  to  a  son  and  grandson 
in  equal  shares,  by  whom  to 
be  borne 221 

Construction  of  —  in  whom  and 
in  what  manner  trust  fund 
vests 311 

Construction  of  —  when  inter- 
ests vests  —  the  word  heir 
does  not  include  the  widow — 
when  substitutes  take  the 
place  of  primary  donees 335 

Construction  of  —  valid  and  in- 
valid devises. . .  .  390 


WRIT  OF  PROHIBITION. 

Should  not  be  used  as  a  means 
of  interfering  with  the  order- 
ly practice  of  the  courts  or  as 
a  method  to  stay  summary 
proceedings 3 

Lies  to  restrain  proceedings  of 
the  board  of  supervisors 411 


